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PREFACE 

TO 

THE     THIRD     EDITION 


THIS  work  was  published  in  1861  by  the  Author,  Major- 
General  Halleck  of  the  United  States  Army.  In  1878  I 
edited  the  work,  leaving  the  original  text  untouched,  but 
revising  it  to  that  date,  by  means  of  notes,  adding  also  the 
principal  cases  which  touched  on  International  Law.  In 
doing  this  I  availed  myself  of  the  excellent  Digest  contained 
in  the  numbers  of  the  '  Law  Magazine,'  edited  by  my  friends 
the  late  Professor  Taswell-Langmead  and  Mr.  C.  H.  E.  Car- 
michael  of  the  Inner  Temple.  On  that  occasion,  mindful  of 
the  hint  conveyed  by  the  late  Sir  Edward  Creasy  in  his  '  First 
Platform  of  International  Law'  (p.  81),  I  added  an  index, 
which  was  kindly  prepared  for  me  by  my  friend  Mr.  Jervis- 
Amos  of  Clement's  Inn. 

In  this,  the  third  edition,  I  have  endeavoured  to  make  the 
work  more  useful  to  the  reader,  by  omitting  all  portions  of 
the  text  which  contained  incorrect  or  obsolete  law,  and  by 
inserting  in  the  place  thereof  new  matter  concerning  the 
existing  law,  instead  of  merely  correcting  the  text  by  means 
of  marginal  notes.  The  reader  will  find  some  account  of  all 
the  cases  reported  to  the  beginning  of  1892  which  are  of 
interest  to  the  international  lawyer,  and  every  question  of 
historical  or  juridical  importance  to  the  same  date  will  be 
found  noted  in  its  proper  place.  My  endeavour  has  ever  been 
to  render  the  work  not  one  of  mere  theory,  but  to  make  it 
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PREFACE 

TO 

THE     FIRST     EDITION 


DURING  the  war  between  the  United  States  and  Mexico  the 
Author,  while  serving  on  the  staff  of  the  commander  of  the 
Pacific  squadron,  and  as  Secretary  of  State  of  California,  was 
often  required  to  give  opinions  on  questions  of  international 
law  growing  out  of  the  operations  of  the  war.  As  it  was 
sometimes  difficult  or  impossible  to  procure  books  of  refer- 
ence, except  in  the  libraries  of  ships  of  war  which  occasionally 
touched  at  the  ports  of  the  northern  Pacific,  he  commenced  a 
series  of  notes  and  extracts,  which  were  arranged  under  dif- 
ferent heads,  convenient  for  use.  The  manuscript  so  formed 
has  been  occasionally  added  to  as  new  books  were  procured, 
and  it  is  now  given  to  the  press,  with  the  hope  that  it  may  be 
found  useful  to  officers  of  the  army  and  navy,  and  possibly 
also  to  the  professional  lawyer.  With  this  view,  a  number  of 
authorities  are  referred  to  at  the  end  of  each  paragraph.  It 
is  proper  to  remark  that  these  authorities  are  not  quoted  in 
support  of  the  views  expressed  in  the  text,  for  they  are  some- 
times directly  opposed  to  the  opinions  so  expressed.  They 
will,  however,  be  found  to  contain  something  upon  the  ques- 
tions discussed,  or  upon  matters  immediately  connected  with 
them. 

H.  W.  H. 

SAN  FRANCISCO,  CAL. 
May  1 86 1. 


BIOGRAPHICAL     SKETCH 


OF 


MAJOR-GEN.    HENRY    W.     HALLECK 

BY   GEORGE   W.    CULLUM, 
Brevet  Major-Gen.    United  States  Army 


MAJOR-GENERAL  HENRY  WAGER  HALLECK,  who  was  born 
January  16,  1815,  at  Westernville,  Oneidia  County,  N.Y.,  died 
January  9,  1872,  at  Louisville,  Kentucky,  the  head-quarters 
of  the  Military  Division  of  the  South,  aged  fifty-seven.1 

After  receiving  an  ordinary  common-school  education  at 
Hudson  Academy,  N.Y.,  and  passing  through  a  part  of  the 
course  at  Union  College,  he  entered  the  United  States  Military 
Academy,  July  I,  1835,  from  which  he  was  graduated  third 
in  a  class  of  thirty-one,  and  thence  promoted  to  the  army, 
July  i,  1839,  as  second  lieutenant  in  the  Corps  of  Engineers. 
His  marked  ability  and  skill  as  an  instructor  while  a  cadet 
caused  his  being  retained  as  Assistant-Professor  of  Engineering 
at  the  Academy  till  June  28,  1840.  He  then,  for  a  year,  was 
assigned  as  an  assistant  to  the  board  of  engineers  at 
Washington,  D.C.,  where  he  prepared  a  work  on  '  Bitumen  : 
its  Varieties,  Properties,  and  Uses,'  which  embraced  all  then 
known  of  the  application  of  asphalt  to  military  structures. 
From  Washington  he  was  transferred  to  assist  in  the  con- 
struction of  the  fortifications  of  New  York  Habour,  where  he 
remained  till  1846,  except  while  on  the  tour  of  examina- 

1  He  was  the  son  of  Mr.  Joseph  Hallcck  of  Westernville,  his 
mother  being  a  niece  of  the  Rev.  Daniel  Wager  of  Ghent  and  related 
to  the  Wager  family  of  Columbia.  He  married,  in  1855,  Elizabeth, 
daughter  of  Mr.  John  Hamilton  of  New  York  (grandson  of  General  I'liilip 
Schwyler),  by  whom  he  left  issue  one  son,  Henry. — ED. 
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his  varied  and  onerous  duties.  As  a  military  engineer  he 
accompanied  several  expeditions,  particularly  that  of  Colonel 
Burton  into  Lower  California,  being  engaged  in  the 
skirmishes  of  Palos  Prietos,  Urias,  Todos  Santos,  and  San 
Antonio,  having  in  twenty-eight  hours,  with  a  few  mounted 
volunteers,  made  a  forced  march  of  120  miles  to  the  latter 
place  and  surprised  a  considerable  Mexican  garrison,  the 
governor  barely  escaping  capture.  Besides  his  engineer 
duties  he  performed  those  of  aide  de  camp  to  Commodore 
Shubrick  during  naval  and  military  operations  on  the  Pacific 
coast,  including  the  capture  of  Mazathan,  of  which  for  a  time 
Halleck  was  lieutenant-governor,  and  was  also  chief  of 
Colonel  Burton's  staff  on  his  Lower  California  expedition. 
For  these  gallant  and  meritorious  services  he  was  breveted 
a  captain,  to  date  from  May  I,  1847.  After  the  termination 
of  hostilities  and  the  acquisition  of  California  by  the  United 
States  a  substantial  government  became  necessary.  General 
Riley,  in  military  command  of  the  territory,  called  a  Con- 
vention of  delegates  to  meet  at  Monterey,  September  i,  1849, 
to  frame  a  State  constitution.  This  Convention,  after  about 
six  weeks'  consideration,  agreed  upon  a  constitution,  which 
was  submitted  to  and  adopted  by  the  people  ;  and  by  Act  of 
Congress,  September  9,  1850,  California  was  admited  into  the 
Union  of  American  States.  In  all  of  these  important  trans- 
actions affecting  the  destiny  of  our  new  golden  possessions, 
and  which  converted  a  turbulent  community  into  a  civilised 
and  orderly  commonwealth,  Halleck  was  the  great  central 
figure  on  whose  brow  '  deliberation  sat  and  public  care.'  He, 
as  the  real  head  of  Riley 's  military  government,  initiated  the 
movement  of  State  organisation,  pressed  it  forward  with 
vigour,  and  was  a  member  of  the  convention  to  form  and  of  the 
committee  to  draft  the  adopted  constitution,  of  which  instru- 
ment he  was  substantially  the  author.  So  highly  were  his 
services  appreciated,  that  he  might  have  been  elected  one  of 
the  new  United  States  senators,  but  he  was  unwilling  then  to 
relinquish  his  military  profession.  Continuing  in  the  army, 
he  remained  as  aide  de  camp  on  the  staff  of  General  Riky, 
from  December  21,  1852,  was  inspector  and  engineer  of 
lighthouses,  and  from  April  1 1,  1853,  a  member  of  the  board 
of  engineers  for  fortifications  on  the  Pacific  coast,  and  was 
promoted  captain  of  engineers  July  i,  1853,  all  of  which 
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well  knowing  his  worth,  immediately  and  strongly  urged  upon 
President  Lincoln  his  being  commissioned  with  the  highest 
grade  in  the  regular  army.  Accordingly  he  was  appointed  a 
Major-General,  to  date  from  August  19,  1861,  accepting  which 
he  without  delay  repaired  to  Washington,  was  ordered  to  St. 
Louis,  and  on  November  18,  1861,  took  command  of  the  De- 
partment of  Missouri,  embracing  the  States  of  Missouri,  Iowa, 
Minnesota,  Wisconsin,  Illinois,  Arkansas,  and  Western 
Kentucky.  Around  him  was  a  chaos  of  insubordination, 
inefficiency,  and  peculation,  requiring  the  prompt,  energetic, 
and  ceaseless  exercise  of  his  iron  will,  military  knowledge,  and 
administrative  powers.  The  scattered  forces  of  his  command 
were  a  medley  of  almost  every  nationality,  with  the  organis- 
ation of  each  and  the  excellence  of  none  ;  Missouri  and  Ken- 
tucky were  practically  but  a  border  screen  to  cover  the  operations 
of  the  seceding  South  ;  and  even  his  head-quarters,  St.  Louis, 
fortified  at  exorbitant  cost  and  in  violation  of  all  true  engineer- 
ing principles,  neither  protected  the  city  from  insurrection  within 
nor  from  the  besiegers  without.  Hardly  had  Halleck  assumed 
command  before  his  remorseless  Juggernaut  of  reform  began 
to  crush  out  every  abuse  and  scatter  all  opposing  obstacles. 
Fraudulent  contracts  were  annulled  ;  useless  stipendiaries 
were  dismissed  ;  a  colossal  staff  hierarchy,  with  more  titles 
than  brains,  was  disbanded  ;  composite  organisations  were 
pruned  to  simpler  uniformity  ;  the  construction  of  fantastic 
fortifications  was  suspended  ;  and  in  a  few  weeks  order 
reigned  in  Missouri.  With  like  vigour  he  dealt  blow  after 
blow  upon  all  who,  under  the  mask  of  citizens,  abetted  treason 
-informants  communicating  with  the  enemy  were  treated  as 
spies  ;  bridge-burners  and  marauders  were  tried  and  sentenced 
to  death  by  military  commissions  ;  towns  and  counties  were 
compelled  to  pay  all  damages  to  public  property  destroyed 
within  their  limits  ;  carriages  flaunting  rebel  flags  were  seized 
in  the  streets  and  promptly  confiscated  ;  women  insulting  our 
soldiers,  or  signalling  the  inmates  of  military  prisons,  were 
confined  to  their  homes  ;  wealthy  Secessionists  were  assessed 
for  the  support  of  loyal  refugees,  and  failing  to  pay  were  sent 
beyond  our  lines  ;  and  to  make  assurance  doubly  sure  all 
officials  of  corporations,  licensed  lawyers,  voters  at  elections, 
employes  of  the  Government,  and  even  the  faculty  of  the 
University  of  Missouri  were  required  to  take  the  oath  of 
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federates  meant  to  stand  on  the  defensive.  ...  A  map  lay  on 
the  table,  and  with  a  blue  pencil  Halleck  drew  a  line  from 
Bowling  Green  to  Columbus,  past  Forts  Donelson  and  Henry, 
and  another  perpendicular  to  its  centre,  which  happened  to 
coincide  nearly  with  the  Tennessee  River.  "  There,"  said  he, 
"  that  is  the  true  line  of  attack."  This  rebel  first  line  of 
defence  lay  screened  behind  Kentucky's  '  quasi '  neutrality, 
with  its  flanks  strongly  protected  by  the  fortifications  of 
Columbus  and  Bowling  Green,  but  its  centre  was  but  feebly 
secured  by  Forts  Henry  and  Donelson.  The  second  line  of 
defence  followed  the  railroad  from  Memphis,  on  the  Mississippi, 
to  Chattanooga,  a  most  important  position  in  the  mountains, 
threatening  both  South  Carolina  and  Virginia  by  its  railroad 
connections  with  Charleston  and  Richmond.  Still  a  third 
line,  with  almost  continuous  communication  by  rail,  extended 
from  Vicksburg  through  Meridian,  Selma,  and  Montgomery 
to  Atlanta,  with  railroad  branches  reaching  to  the  principal 
ports  on  the  Gulf  and  South  Atlantic. 

Operating  by  the  Ohio  River  as  the  base,  and  the  navigable 
Tennessee  and  Cumberland  as  perpendicular  lines  of  operation, 
it  is  needless  to  repeat  history  by  stating  the  success  of 
Halleck's  masterly  strategy,  carried  out  by  his  able  lieutenants 
against  the  rebel  first  line  of  defence.  In  a  little  over  three 
months  of  his  sway  in  the  west,  Forts  Henry  and  Donelson 
had  fallen,  the  strategically  turned  flanks  of  the  enemy's  line, 
protected  by  the  powerful  works  of  Bowling  Green  and 
Columbus,  were  deserted,  and  Nashville,  the  objective  of  the 
campaign,  was  in  our  possession.  In  the  meantime  Curtis 
had  been  sent  to  drive  the  rebels  out  of  Missouri,  and  early 
in  March  gained  the  decisive  battle  of  Pea  Ridge,  in  Arkansas, 
the  enemy  flying  before  him  to  the  protection  of  the  White 
River  ;  and  Poper,  despatched  to  New  Madrid,  after  taking 
that  place,  confronted  the  fugitives  from  Columbus  at  Island 
No.  10,  which,  by  the  happy  device  of  Hamilton's  cut-off 
canal,  was  turned  and  taken  in  reverse,  and  this  strong  barrier 
of  the  Mississippi  removed  by  the  joint  action  of  the  army 
and  Navy.  By  these  masterly  operations  the  Confederate 
first  line,  from  Kansas  to  the  Alleghany  Mountains,  being 
swept  away.and  the  enemy's  strongholds  captured  or  evacuate  1 1, 
our  forces  moved  triumphantly  southward,  pressing  back  the 
insurgents  to  their  second  line  of  defence,  extending  from 
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slackened  fire  proved  what,  from   the  noise  of  explosions  and 
moving  trains  during  the  preceding  night,  had  been  feared— 
that  Beauregard,   despairing  of  maintaining  himself  in   this 
immense  stronghold  of  the  Confederacy,  constructed  with  so 
much   labour  and  care,   had   fled.     Upon  the  occupation   of 
Corinth  its    enclosing  and   commanding    fortifications   were 
found  to  be  impregnable  to  assault.     Within   desolation  and 
smouldering  ruins  \vere  every  where  visible,  and  the  evacuation, 
commenced  some  days  before  by  the  removal  of  the  sick,  was 
fully  completed.      Immediately  Pope  was  sent  in  hot  pursuit 
of  the  retreating  enemy  ;   soon  after   Buell  was  despatched 
towards   Chattanooga,   to   destroy    the   railroad  connections. 
Sherman  was  put  in  march   for   Memphis,  but   the   navy  had 
captured  the  place  when   he  had   reached   Grand  Junction. 
Without  delay  batteries  were  constructed  on  the  southern  ap- 
proaches of  the  place,  to  guard  against  any  sudden  return  of 
the  enemy  ;  and  with  prodigious  energy  the  destroyed  rail- 
road to  Columbus  was  rebuilt,  to  maintain  our  communications 
with  the  Mississippi  and  Ohio,  in  jeopardy  by  the  sudden  fall 
of  the  Tennessee,  by  which  supplies   had   been  received.     It 
had  now  been  a  little  over  six  months  since  Halleck  assumed 
command  at  St.  Louis,  and  from  within  the  limits  of  his  de- 
partment, during  this  period,  the  enemy  had  been  driven  from 
Missouri,  the  northern  half  of  Arkansas,  Kentucky,  and  most 
of  Tennessee,  and  strong  lodgments  made  in  Mississippi  and 
Alabama.     Well  deserved,  therefore,  was  the  high  compliment, 
previously  paid  by  Mr.  Stanton,  always  chary  of  praise,  that 
Halleck's  '  energy  and    ability  received    the    strongest  com- 
mendations of  the  War  Department,'  and  added,  '  You  have 
my  perfect  confidence,  and  you  may  rely  upon  my  utmost 
support   in   your  undertakings.'     Such,  in   fact,  was   the  very 
high  appreciation  entertained  of  Halleck's  merits  by  both  the 
Secretary  of  War  and  the  President  that  during  the  General's 
occupation    of    Corinth,   while   organising    for   new   victories 
against  the  enemy's  third  line  of  defence,  two  assistant-secre- 
taries of  war  and   a  senator  were  sent   there  to  urge  upon 
Halleck   the  acceptance  of  the  position  of  General-in-Chief; 
but  he  decidedly  declined  the  high  honour,  and  did  not  go  to 
Washington  till  positive  orders  compelled  him. 

Halleck  has  been  severely  criticised    fur    consuming  six 
weeks  in  reaching  Corinth.      It  must  be  ivnu-inbercd  that  our 
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unite  the  two  eastern  armies  in  the  field,  so  as  to  cover  the 
capital  and  make  common  head  against  the  enemy,  then  inter- 
posed between  them  and  ready  to  be  thrown  at  will  on  either. 
Honest  differences  of  opinion  of  able  generals  existed  as  to  the 
best  measures  to  be  adopted  to  accomplish  the  desired  end, 
which  it  is  unnecessary  here  to  re-discusss,  and  the  brief 
limits  of  this  sketch  will  not  permit  our  following  in  detail 
the  after  reverses  and  glories  of  the  magnificent  Army  of  the 
Potomac,  nor  the  brilliant  triumphs  of  the  transcendent 
leaders  whom  Halleck  had  left  in  the  west.  Suffice  it  to  say 
that  the  General-in-Chief  entered  upon  the  duties  of  his  high 
office  with  heart  and  soul  devoted  to  the  preservation  of  the 
Union,  and  gave  the  utmost  of  his  eminent  abilities,  in- 
domitable energy,  and  unremitting  industry  to  his  country's 
cause.  Often  compelled  to  assume  responsibilities  which 
belonged  to  others,  constantly  having  to  thwart  the  purposes 
of  selfish  schemers,  and  always  constrained  to  be  reticent 
upon  public  affairs  which  many  desired  to  have  divulged, 
Halleck,  like  all  men  in  high  stations  in  times  of  trial,  soon 
became  a  target  for  the  shafts  of  the  envious,  the  disloyal, 
and  the  disappointed.  Doubtless,  with  scant  time  for  the 
most  mature  reflection,  he  made  errors ;  but  Turenne,  the 
great  marshal  of  an  age  of  warriors,  says,  '  Show  me  the  com- 
mander who  has  never  made  mistakes,  and  you  will  show  me 
one  who  has  never  made  war.'  The  time  may  yet  come 
when  the  seal  of  secrecy  will  be  removed,  and  Halleck's 
correspondence  during  the  Rebellion  will  be  given  to  the 
world.  Then  justice  will  be  done  ;  then  will  be  understood 
why  the  lion-hearted  Lincoln,  the  stern  Stanton,  and  those 
responsible  for  the  conduct  of  the  war  reposed  unbounded  con- 
fidence in  him,  and  then  will  be  revealed  the  pure  patriot,  the 
skilful  strategist,  the  learned  lawyer,  the  sterling  statesman,  and 
the  valiant  vindicator  of  the  nation's  honour. 

Congress,  in  recognition  of  Grant's  glorious  campaigns  of 
Vicksburg  and  Chattanooga,  revived  the  grade  of  lieutenant- 
general.  Though  a  desire  was  manifested  in  high  places  in 
some  way  to  retain  Halleck  in  the  performance  of  his  high 
functions,  he  at  once  insisted  that  compliance  should  be  made 
with  the  obvious  intentions  of  the  law,  and  that  being  senior 
in  rank  Grant  necessarily  must  be  the  General-in-Chief.  How- 
ever  Halleck  remained  at  Washington  from  March  u,  iSn.j.to 


. 

• 

• 
• 
II 

uith  li 

• 

:  licr 

• 

• 

• 

'  '  '  : 

:  bu 

:tual   •  nee   r< 

the  1  n  <• 

'    :ccs 

' 

' 
. 

:  ' 

<-<|uiiviiK-i)N  of  the  <  •      Tin 

;i;in  in  th< 

;  all    t1 

inm.tml    b  tlu 

i 

.   • 

I   loi 

' 

II  lly  tin 

' 

He*. 
' 

in  in   the  ov-iti' 

• 

•]>.    \\ .. 


BIOGRAPHICAL  SKETCH  OF  MAJOR-GENERAL  HALLECK    xxi 

prominent  publicist  among  learned  jurists,  and  held  supreme 
command  of  vast  armies  in  a  great  struggle  for  a  nation's 
existence.  It  is  unnecessary  to  describe  each  of  these 
segments  of  his  fame,  or  in  language  build  monuments  to  his 
mental  vigour  and  distinguished  deeds,  achieved,  without 
extraordinary  leaps,  in  a  long  and  steady  race  of  usefulness. 
Like  the  eagle's  strength,  his  is  to  be  measured  not  only  by 
his  height  of  place,  but  his  continuance  on  the  wing.  Halleck 
had  a  strong,  clear  intellect,  which  enabled  him  to  take  a 
comprehensive  grasp  of  the  various  important  matters 
presented  to  his  consideration,  and  was  sustained  in  his 
conclusions  by  a  most  assiduous  industry  and  self-reliant  perse- 
verance. Indeed,  determination  was  his  most  marked  charac- 
teristic, evinced  in  a  calm  firmness  which  neither  entreaty  nor 
persuasion  could  move  from  its  fixed  purpose.  Of  such  a 
nature  caution  would  be  a  prevailing  quality.  With  these 
was  united  a  modesty  almost  to  shyness,  and  thus  perhaps  he 
did  himself  injustice,  as  his  sensitiveness  to  the  value  of  sin- 
cerity caused  him  often  to  repel  rather  than  be  deemed 
insincere.  This  known  temperament  secured  him  the  most 
valuable  estimation  of  his  instructed  and  ablest  fellow  officers. 
His  dryness  of  manner  was  no  argument  of  want  of  heart, 
for  indeed  he  was  a  warm,  true,  loyal  friend,  and  in  the  inner 
circle  of  his  life  was  tender  and  playful,  showing  a  keen 
sense  of  humour.  His  home  was  a  scene  of  perfect  happiness 
and  kind  hospitality.  Of  children  he  was  fond,  had  an 
ardent  love  of  Nature,  and  indulged  the  expectation  of 
closing  his  latter  hours  in  a  retreat  in  the  beautiful  region 
south  of  San  Francisco,  looking  on  the  Pacific  Ocean. 
Though  far  thence  life's  silver  cord  was  loosed,  its  crowning 
act  was  his  open  acknowledgment  of  the  source  of  all  his 
strength,  and  his  last  hours  closed  with  sweet  remembrances 
of  cherished  friends,  among  whom  the  writer  of  this  is  huppy 
to  be  numbered,  for  he  well  knew  his  departed  comrade's 
great  worth  and  truly  loved  him. 
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21.  Writings  of  publicists — 22.  From  the  close  of  the  Seven  Years'  War 
to  the  French  Revolution— 23.  Questions  of  public  law  during  that 
period — 24.  Writers  on  international  law — 25.  From  the  beginning 
of  the  French  Revolution  to  the  Congress  of  Vienna— 26.  Questions 
of  international  law  during  that  period — 27.  Writers  on  international 
law — 28.  Decisions  of  judicial  tribunals — 29.  From  the  Congress  of 
Vienna  to  the  Treaty  of  Washington— 30.  Questions  of  international 
law  during  that  period— 31.  Writers  on  international  law — 32.  From 
the  Treaty  of  Washington  to  the  beginning  of  the  Civil  War  in  t he- 
United  States— 33.  Questions  agitated  in  America  during  this  period 

—34.  Questions  agitated  in  Europe— 35.  Text-writers  and  judicial 
opinions — 36.  Diplomatic  and  legislative  discussions — 37.  From  the 
beginning  of  the  Civil  War  in  the  United  States  to  the  end  of  1891 

—38.  Important  legislative  and  diplomatic  questions — 39.  Writers 
on  international  law. 

§  I.   IN  the   following  sketch  of  the  history  of  Interna-  Eivision 

tional  Law  we  shall  divide  the  subject  into  periods  of  unequal  of  *he 
i  subject 

length,  but  usually  marked    by  some  important  event,  and 

having  reference  rather  to  the  progress  of  the  law  than  the 
history  of  nations.  This  plan  seems  preferable  to  that 
adopted  by  Hallam,  of  dividing  it  arbitrarily  into  periods 

VOL.    I.  t; 
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, -ntury   each.      Ue   -hall,    th-Tefoi-e.   consider   the 

,|ili.,n     of    iiit.-iii.iti'.ii.il    jurisprud.  i    t,    AIIKHI;^    the 

Jin!,    Mioin    the    be;.;!  lining    <  >f    the    (    hiislian    era    to 

th,  f    the    K<>m;m    Mm;  :   I,    I'l'-m    the    fall    of  the 

nan    Mm;  I       the    IK  ..inning   of  the    Reformation  ;   .jth. 

the    be;.'innin;.;    of    tin-     Reformation    to    the     I'        <•    of 

\\  (    tphalia  ;    51 1),  Mrom  the  I  •   V.      t phalia  to  the  !' 

«.f  Utrecht ;  6th,  From  the  Peace  of  l'tn-(ht  to  the  d.- 

th.  i    Yeai  s'    War;    7th,    Mmm    the  <  >f  the    Se\en 

War  to  the  be-innin;/  of  the  Mrench    Re\olution  ;    Sth. 

I    am  the  beginning  of  the  French  Revolution  to  the  Con 

i 'a i  is  and  Vienna  in  I  S  I .}  and  I  S  i  ;  ;  < ,\  h,  |-'n>m  th<    ( 
\'ienna  to  the  Treaty  of  \\  a- 1 -in    t ,  ,| i   in    i  S.}.1  ;    |<  -th.   I 
the  t  real  \  of  \\  a-h in;.; ton  to  the  ( "i\  il  \\'ar  in  the  I  'nited  State-. 
in   iSoi   ;    nth,  Mrom  the   Ci\'il    \\  ar  in  the  I'niteil    State      '   • 
the  end  of  if 

'1  1  n->e  division-  are  ^c  .niewhat  diflVrent  fn  »m  tin  »sc  ad  >]>ted 
l>y   other    writers,    hut    they    serin    to    Us    mo-t    rational,   or,  at 
least,  as  he  t    -uited  to  the  very  brief  lijstorit.il    outline  \\ln\h 
jin  ijn  • 

\7  I\-ri<>:/    -International Law  a  !hs  Ancients. 

Int(<r-  The   historv    of  the   Jews,    as   deri\ed     from    the    < 

national 

I  •    '  j'lient   and  the  writings   of  Joscphus,  furnishes    much  in- 

•  rmalioii  relatin"-  to  tin-  rules  |>\-  which  the  ancient   llel)ic\\s 

' 

•      :    their    intercourse  With    other    nations    in    peace    and 

(irotius  and  Other  writers  on  international  jurisprudence 

have  illustrated    their  own  views   of  public    law   by  numerous 

•tuples  taken  from  the  history  of  this   singular  people,  and 

Selden's      Maw     of     tile      Jew-,     entitled,      /V      Jure      \.l!'f.l. 

( ,'<•>! tiinit  jn\  I  (•:,    is    a    work    of    •  teat 

erudition        lie  very   justly  distinguish  tWCCn    tin- 

and  practices  which  were  susci-ptib'e  of  general  application. 

and  tho-i-    limited    tule-   of  «  onduct  \\hich    constitute    the 

:    the    Roman    la\\\er-,      that    is    to    say,  he   divides 

human    ri;.;ht    into    tuo    part  ht.the    1.  tensive, 

'    nations,  m, ,,  •,  HsJve    than   the  civil  ri;.;ht 

lie    con    iders   that    civil    ri;.;ht    is  various,    im  hiding;    in    it    the 

imand     •  .f   a    lather    to    In      t  hild,  ami    of  a    ma-ter    t"    his 

t  .  but   that   the  i  i-;ht   •  -f  na' 
.Ultho:  :il     till'   \\  ill     "I     all.    Or,    at     lea    t     .  •!     manv     I 
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'  I  say  of  many,'  he  continues, '  because  there  is  scarce  any  right 
found  except  that  of  nature,  which  is  also  called  the  right  of 
nations,  common  to  all  nations.  Nay,  that  which  is  reputed 
the  right  or  law  of  nations  in  one  part  of  the  world  is  not  so 
in  another.'  As  might  be  expected  from  an  isolated  and 
religious  people,  most  of  the  laws  regulating  their  inter- 
national intercourse  in  peace  and  war  were  of  the  character 
of  the  positive  right  of  nations  (jus  gentium}  ;  but  this  is  not 
to  be  confounded  with  international  law  proper  (jus  inter 
gentes).  Nevertheless,  the  history  of  the  ancient  Jews  is  well 
worthy  of  careful  study,  in  its  connection  with  this  branch  of 
public  law  (jus  gentium} ;  it  must  be  remembered  there  is 
much  in  the  Jewish  dispensation,  although  of  Divine  revela- 
tion, which  has  exclusive  reference  to  them  as  a  peculiar 
people,  with  a  special  mission  to  perform,  and  therefore  not 
of  general  application. 

§  3.  Nearly  all  our  knowledge  of  international  law  among  Among 
ancient  States  is  derived  from  their  intercourse  with  the  Jews,  ^cient 
and  with  the  Greeks  and  Romans,  more  particularly  with  the  Greeks 
latter.  Although  no  professed  treatise  on  international  juris-  Romans 
prudence  has  been  left  us  by  any  classical  writer,  nevertheless 
much  information  respecting  this  branch  of  public  law  among 
the  Greeks  and  Romans  has  been  elicited  from  their  civil 
laws  and  military  ordinances,  and  from  the  history  of  their 
numerous  wars.  Most  of  these  rules  were  exclusively  founded 
on  religion.  '  The  laws  of  peace  and  war,  the  inviolability  of 
heralds  and  ambassadors,  the  right  of  asylum,  and  the 
obligation  of  treaties,  were  all  consecrated  by  religious  prin- 
ciples and  rites.  Ambassadors,  heralds,  and  fugitives,  who 
took  refuge  in  the  temples,  or  on  the  household  hearth,  were 
deemed  inviolable,  because  they  were  invested  with  a  sacred 
character  and  the  symbols  of  religion.  Treaties  were  sanc- 
tioned with  solemn  oaths,  the  violation  of  which,  it  was 
believed,  must  be  followed  by  the  vengeance  of  the  gods. 
War  between  nations  of  the  same  race  and  religion  was 
declared  with  sacred  rites  and  ceremonies.  The  heralds  pro- 
claimed its  existence  by  devoting  the  enemy  to  the  infernal 
deities.'  ' 

§  4.   What  was  called  the  law  of  nations  (JUS gentium]  by  The  jus 
the  Romans,  was  not  any  positive  system  or   code  of  juris-  f^g"1 

1    1.,-iwrcnrc's   ll'licnt,uit  prcf.  to  3rd  edit.  Romans 

I!   2 
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lion  of 


pri:  '  '.  by  t;  tol  •    ''         rcatcr 

•  >f  tin.-  world  ;   it  was  simply  a  civil  lav. 
the   p::  '    war.      They  early  iri( 

pril  of  the  nautical  < 

.uid  intercourse  with  other 

nations  n;  •  law-  '.  ral 

in  t  '    r   and    pr<  >\  i-ioii-.      Many  fragments  of  tl. 

••d    and   may  be   traced  in  th< 

.       •  D         '.  and    1'a:.         '  Justinian,    in 

.ind  the  .Maritime  ('(institutions  promulgated  by 
the  Kinpcr<  if  I  .con.' 

/•'nun    the   Christian   /:';-//   A/   t!:c   l:a!l  <>/  tlic 
Konuiit    l-'.Hipir,-. 

The  doctrines  of  the  Christian  religion,  and  the  uni- 
ty of  their  application,  were  well  calculated  to  <j\\ 
mil  ter  and  a  greatei       I   'i-ion  to  the  princi: 

tlian  they  had  reci-ived  either  under  tin-  Jewish  di-pcn-a- 
•       .    or  the   detective  and    multifarious   system    of  the  (i; 

in  m\'tholo-\-.      But  it-  pv.  ,  'inparati\ely 

.did    the     bitter     persecutions     .suffered     by    the    early 

Christians     naturally     engendered     a     spirit     of     retaliation. 

tltests  !     on     by     C'oiistantine     and 

tlie   MI-  ng    Chi'istian     l;.mperors    with    barbarous 

•    not    of    a     character     to     .  .;>    the    refinements    of 

tmin'rcia  belli,  or  even  to  cause   the   observan        I   tin- 

nowledged    i:  of  \\.ir.   or   the    previously   r-tab!i-hed 

pra   '          •  'f  intercourse   in    peace      'I'l^  f  intellectual 

disease  had  already  been    so\vn.  and   all    liraiu  hc-s  of  learning 

were  on  the  decline  betorr  the  acknowledgment  and  tol. 

tion    of  (  'hn'stianity    in    the    Kmpire.   by  the    forma. 

•      :i    at    the    hands    ,  .f  (  'oiistantine.      'The    reM.lution 
bed    by   ('oiistantine,'    says    Scl'  '  mi^lit    h.. 

.!.  and    by  far  the   p.      •        •nprchen-:  cnera 

of   the    Koinan    Si    I  it    substituted    for  its  .illy 

ojilpletely  rotten   foundation  of   paganism, 
principle   of   life,  and  a  hi;.,!n  r  .ind   moi      • 


\Vlir.-|i(in.    //••  .'.    /  ."  •  •  '.  iL    i. 
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of  divine  truth  and  eternal  justice.  But  Christianity  had  not 
yet  become  the  universal  religion  of  the  people,  and  the 
Empire  of  Rome — otherwise  the  great  reaction,  which  took 
place  under  Julian — had  not  been  possible.  The  peasantry, 
in  particular,  continued  for  a  long  time  yet  attached  to  the  old 
idolatry  ;  and  hence  the  name  of  pagans  was  derived.  Even 
Constantine,  though  he  publicly  declared  himself  a  convert 
to  Christianity,  still  did  not  dare  to  receive  baptism  imme- 
diately, and  thus  enter  fully  into  the  great  community  of 
Christians.  The  administration  of  the  Roman  State  was  so 
completely  interwoven  with  pagan  rites  and  pagan  doctrines, 
that,  from  an  act  of  this  public  nature,  dangerous  collisions 
might  have  at  first  easily  ensued.  On  the  whole,  the  old 
Roman  maxims  and  principles  of  State  policy  continued  to 
prevail,  even  for  a  long  time  after  the  reign  of  Constantine  ; 
and  the  period  had  not  yet  arrived  when  Christianity  was  to 
work  a  fundamental  reform  throughout  the  whole  political 
world — and  a  Christian  government,  if  I  may  so  speak,  was 
to  be  established  and  organised  on  that  eternal  basis,  and  to 
strike  a  deep  root  and  grow  into  the  faith  and  life  of  the 
people,  and  into  their  habits  and  their  feelings  ;  but  this 
great  renovation  was  reserved  for  another  and  a  later 
period.'  ' 

Third  Period — From  tlie  Fall  of  tlie  Roman  Empire  to  the 
Beginning  of  the  Reformation. 

§  6.  After  the  fall  of  the  Roman  Empire,  many  cities  still  Inter- 
preserved  their  municipal  constitutions,  and  the  jus  gentium,  ^lona 
in  connection  with  the  jus  civile,  into  which  many  of  its  prin-  during  the 
ciples  had  become  incorporated,  continued  to  be  practised  to    ar      ges 
a  limited    extent,  both   in    Italy   and  the   provinces.     Some 
have  attempted  to  trace  its  influence    upon  the  institutions 
and  history  of  the  different   European  nations,  even  through 
the  darkest   ages  of  human   learning ;  it   must,   however,   be 
admitted  that  this  influence  was  not  very  marked  in  any  case, 
and   was   by  no  means  general.2     But  on   the  restoration  of 
the  Western   Empire  under  Charlemagne,  the  study  of  the 
Roman   civil   law  was   revived,  and    its  professors   were   fre- 

1  Schickel's  Philosophy  of  History )  lect.  10. 

2  Hall.un,  Lit,)n/n>-i-,>f  Europe^  vol.  i.  pp.   I    2  ;   (iiNxm,  Ildlinc  and 
Fall  of  tlii  Roiimn  J:iii(iifc  \   (iarilcn,  DC  lu  / >iflli>»iatu\  pt.   I. 
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•    .      :nplo\.    '.  itic   missions,  ;unl   as   arbiters   in 

.vhich  t  cities  and  Stal 

Ition<in  1  :.'  the  law   of  n..1  in    modern    lun 

in  t  »dern  |,  ^    {,,  .  i    t()    tu.((    |,rj,,cjjMl    goUTC  the      <    allon      law 

.11     1.1W.       It  milled.  Wheat 

mainly  upon  the  followin  instances :  'First.  The  u: 

•m  church  under  une  spiritual  head,  whose  author- 
ity i  invoked  .IN  the  supreme  arbiter   bctueen   - 

:i    nation^.      L'nder    the   au-p  •    : 

I  X  ,  the  Canon  law   was   ret  1  need  i nt       .  whiih 

rule  to   i;uidc   the   decisions   of  the   Church   in 
pu'1  well  as   private  controver-  :,i.    !;.<    revival 

the   study  of  the    Roman    law,    and    the   adoption   of  this 
tern  of  jurisprudence    by   marly   all  the  nation-   of  Christ- 
loin,   either   as   the   basis    of   their    municipal    axle,   01 
subsidiary  to  the  local  itior.  of  eat  h  counti 

Effi-r t«  of  (  >n  the  formation  and   consolidation  of  the   Christian 

uncut    in    modem    time^    by    Charlemagne,   the   human 
»cy  mind  b.v;an  to  r<  t   from  its   torpor,   and  art. 

learnii  m;^   up    out   of  the   ruins   of  the   ancient    world. 

The  Church  had  constituted   a   kind   of  brid.,  the 

chaotic  gulf  which  separat  lining  anti<|uit\-  from  modi  m 

i-ivilisation.     The    et'fect   which    this    change   produced   upon 
international     relation-,,   and     public    law    in    general,   may    be 
traced  in  the  live-,   of  such    rulers   as    Charlemagne,  the    p: 
Kini;  Alfred,  Kin^  Stephen   of  Hungary,    Kodolph   of  II.. 
bur;.;,  and  St.  Louis  ,,f  l-'ran< 

The  power   \\hiihthe    15i-,hop   of   K»me  obtained,   by   his 
spiritual  intliK  Hi  e,  first   over   the   minds,  and   afterward 
the  temporalities  of  Christian   princes,  did  much  for   the   ci\i- 

Ltil  MI  '  p|  l'".ur«  >pe  by  the  rrstoiati<  m  and  preser\  ati<  >n  <  >f  pt 

lining  the   ambitious  and   crafty   from   despoiling 

their    neighbours.      Thus    the    Third    I.ateian    Council    mulei 

I'o:  ndei     III.     'in     11701    endeavoured     to    stay    the 

ntpii\  ids  of  that    period    by   tontnniini;    the: 

•   the  TrCUga  Det',O\  Truce  i-f  (  iml.       In  the  lH-';im)ini; 

•    '-Itih  i  ent m \   Gen  '1ms  wrote  a  treat 

'.'.  , 

• 
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a  theory  of  perpetual  pacification,1  by  which  (inter  alia]  all 
disputes  among  Christian  princes  were  to  be  referred  to  the 
arbitration  of  the  Pope,  and  any  prince  refusing  to  obey  the 
decision  was  to  be  subject  to  excommunication,  and  to  have 
war  waged  against  him  by  all  the  other  princes  of  Christen- 
dom.2 But  such  appeals  to  the  Popes  in  matters  temporal 
have  by  some  been  considered  to  be  destructive  to  the  vory 
foundations  of  International  Jurisprudence,  and  to  be  dan- 
gerous to  the  individuality  of  States,  in  reducing  them  to  a 
dependence  upon  the  Papal  will. 

Fourth  Period — From  the  Beginning  of  the  Reformation  to 

the  Peace  of  Westphalia. 

§  9.  The  Reformation  began  to  produce  its  effects  upon  Effects  of 
the  minds  of  men  some  time  prior  to  the  advent  of  Luther.  f^u^n 
Its  effects  were  by  no  means  confined  to  articles  of  religious 
faith.  A  greater  theological  liberty  was  its  immediate  object, 
but  this  was  intimately  allied  with  political  freedom  ;  and 
these  two  necessarily  caused  a  great  change  in  the  law  of 
nations.  The  different  States  of  Europe  were  ranged  under 
different  standards,  and  each  party  was  united  by  a  kind  of 
common  cause.  Moreover,  the  separate  members  of  each  of 
the  contending  masses  were  bound  together  by  principle  or 
interest,  rather  than  by  any  recognised  paramount  authority, 
for  even  the  Catholic  States  soon  ceased  to  render  obedience 
to  Papal  supremacy  in  matters  purely  temporal.  This  neces- 
sarily led  to  the  independence  of  sovereign  States,  the  true 
basis  of  international  jurisprudence.  The  impulse  which  had 
been  given  to  this  subject  by  the  Canon  law  was  gradually 
dying  away,  and  the  infant  science  was  likely  to  be  smothered 
and  lost,  when  the  more  advanced  notions  engendered  by  the 
spirit  of  progress  rescued  it  from  destruction  and  placed  it 
upon  a  more  sure  and  firm  foundation.  Its  progress  was 
thenceforth  both  certain  and  rapid. 

§    10.  Mr.  Ward,  in  his  '  Enquiry  into  the  Foundation  and  Other 
History  of  the  Law  of  Nations  in  Europe  from  the  Time  of^sges 
the  Greeks  and  Romans  to  the  Age  of  Grotius,'  has  pointed  advance- 
out  and  discussed  the  influence  of  Christianity  and   of  the  ment 

1    Labbc,  Conci/id,  cap.  i.  tit.  '  DC  Treui^a  ft  Pace.' 
*  Schmidt,  t.  iv.  p.  232. 


l\  :  \.\i.   I.  \\v  em.  i 

in    laying    the    foundation    and 

•  -f  this  bratx  h  of  jurisprud  I  le 

1;  .....  be  ob-1.  ed  in  tin-  way  "fits 

;ioiis    K  '  d    the  -mils    prcten- 

Cthc   1  '  ami   determine.  not   only    in: 

bill       •'!    questions    relating     [•  •    t<  m;><  >ral 
:  •         with     tin-  Tiiment     of     independent 

:    the    Reformation    in 
more  lil>cral  principle 

I     But,  OH    the   "tiu-r   hand,   if  the   intcr\cntion   of  the 

temporal     I'ap.  til's  were  .in  Usurpation  of  the  rights  "t 

roaiicri       the  public  authority,  it  should  be    remembered    that    it    is    im- 

•  >  usurp  that  which  does   not    exist  :    a   poucr  which 

i>  una!  tile  authority  which  belong  to  it  • 

•  mplain  if  that  authority  j.  .  into  the  haiuUol 

others  who  have  the  strength  and  the  ^kill  to  u-e   it.      I)urin;^ 
thi  1  of  history  tlic  public  authority  did  not  complain  of 

usurpations,  but  looked  upon   them   as   ju-t   and   le^iti- 
lUSC  they  were  natural  and  n<  uy,  brought  about 

by    the  events    and    the    result    of  the    situation 

lil         (  Vrtainly,  it   would    now   .seem   extraordinary   to 
ops    ]  le     for    the    security   of    roads,    publish    cii 

tinst   incendiaries    and    robin  r-.  or  against   tho-c   who  cut 
n  olive  trees,  or  who  commit  other  injuries  of  the  kind.     .But 
at  that  tii  h    p  'i".^r^   were    natural   and    i.  ^ry  ; 

the  '  po\\cr  was   >triiL,ri;lin^   against   injustice   and 

Hiring    to    substitute    in    its    stead    the 

empire  of  law  and   order.      Thus   the   Council   of   Va'.entia,  ill 
II.-  in  its   ijth  Canon  a-ainst  those  \\  h  k    the 

^1  .  merchant       pilgrims,    and    women  ;     the    Council 

Clermont,    in     i  i^o.    pronounces    in    its     I3th    Canon    against 
incendiaries;    the    Council    of   Khrinis,   in     1157,    in    the    ^rd 

i  -   tli.it    th'  ;y,  women,    ti 

ai  d  vin<    dn  I  era   should  1  ted  durini;   uar;    tlie    lltli 

Coi.  in,  in   1170.  in   its   j.;th   Canon,  cxcojnmuni- 

ho  mal  •  'f,  or  n>b.  ciinstians  on  voya 

jilunder   tiie    shij)\\  re-  k<-d  ;   and    the   Coui 
n.  in   i  by    its    5th   Canon,   that    Church 

reft]  '         'irat'    . 
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robbers,  oppressors  of  the  poor,  and  other  malefactors.     Such 
examples  could  be  multiplied  to  infinity.1 

Nor  has  Mr.  Ward  failed  to  notice  the  influence  of  the 
Roman  law,  of  the  feudal  system,  of  chivalry,  of  treaties  and 
conventions,  and  last,  though  not  least,  of  those  twin  giants  of 
modern  civilisation — commerce  and  trade,  and  the  maritime 
and  commercial  laws  resulting  from  the  increased  intercourse 
between  the  people  of  different  cities  and  countries.2 

§  12.  The  Rhodians  were  among  the  first  to  adopt  a  The 
regular  system  of  laws  and  regulations  relating  to  maritime  lawS)1&c 
trade.  The  compilation  known  under  the  names  of  Rhodian 
Lazvs,  and  Maritime  Laivs  of  the  RJwdians,  was  probably  not 
intended  merely  for  the  Island  of  Rhodes,  or  for  the  inhabit- 
ants of  the  ^Egean  Sea,  but  is  rather  a  collection  of  maritime 
usages  adopted  at  different  periods  and  intended  for  different 
purposes.  Some  of  them,  perhaps,  preceded  the  later  maritime 
laws  of  Rome  and  of  the  Eastern  Empire.  Next  to  the 
Rhodian  laws  are  those  found  existing  in  the  countries  of  the 
East  conquered  by  the  Crusaders.  These  have  been  collected 
and  translated  by  Pardessus.  Next  in  importance  we  may 
mention  the  collection  known  as  the  Roolcs  or  Jugemens 
d'Olcron.  This  collection  of  maritime  customs  or  laws  was 
prepared  from  the  Consolato  del  Mare,  under  the  direction  of 
Queen  Eleanor,  Duchess  of  Guienne,  and  named  from  her 
favourite  island,  Oleron.  It  was  doubtless  revised  by  her  son, 
Richard  I.,  Duke  of  Guienne  and  King  of  England,  for  the 
use  of  the  English  maritime  courts.3  It  was  probably  intended 
to  serve  as  a  maritime  code  for  the  Western  sea  only.  Next 
in  order  is  the  collection  called  Jugemens  de  Daunne  or  Lots  de 
Westcapelle,  a  compilation  of  the  maritime  customs  of  that  part 
of  Europe  known  at  different  periods  as  Belgium,  Lower 
Germany,  Netherlands,  Flanders,  Holland,  the  United  Pro- 
vinces, &c.  The  maritime  usages  known  as  the  Coutumes 
d>  Amsterdam,  Laivs  of  Antwerp,  &c.,werc  probably  intended 
exclusively  for  the  northern  portion  of  the  Netherlands,  and 
for  the  navigation  of  the  Baltic  and  the  Sound.  The  Leges 
Wisbuenses,  or  Maritime  Law  of  ll'isln/y,  is  supposed  to 

1  Balmez,  by  Hanforcl  and  Kcrshaw,  passim. 

•  Ward,  Law  of  Nations  ;  Fabrot,  Basilica,  torn.  \  i.  p.  647  ;  Manning, 
Law  of  Nations,  p.  n. 

3  See  on  this  The  Office  of  Vice-Admiral  of  the  Coast,  by  Sir  Sherston 
Baker.  I.mulon,  1884  (privately  printed). 
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contain  the-  ordinances  made  by  tin-  merchant-,  and  masters  of 
the  t"\\n  1.  1"  \\isbuy.  a  city  in  the  Island  of  (ioUland,  in 

of  -ivat   commercial    importance,   but 
now  jn  ruins.      They  were  adopted  by  the  Swedes  and  1  )am  -s. 

and  re-anted  BS  authority  by  all  the  people  beyond  the  Rhine. 

Manv  have  considered  the  Laws  of  Wisbuv  as  an  older   coin- 

*  - 

pilation  than  the  Rooles  d'<  M^ron.1     The  Assizes  of  Jerusalem 

were  IV.  lined  by  (iodtVey  de  Kouillon,  at  a   General    Assembly 

of  Lords,  after  the  conquest  of  Jerusalem,  and  were  principally 

d  on  the  laws  and  customs  of  I  -"ranee. 
ThoConso-  ;.    The  t'.'fiso/ti/o   -id  Marc   is   one  of  the  most  cur: 

and  venerable  monuments  of  early  maritime  jurisprudence. 
Some  have  i;ivcn  it  a  very  earl}'  date,  and  suppose  it  to  con- 
tain the  maritime  laws  and  u  •  -f  the  Greek  emperors  and 

of  the  States  and  cities  bordering  on  the  Mediterranean  and 
adjacent  waters.  The}'  say  it  was  adopted  at  Rome  BS  early 
-  but  the  researches  of  1'ardessus  and  others  have 
shown  that  its  origin  is  much  more  modern.  The  first  edition 
which  can  now  be  traced  was  published  at  Barcelona  in  I.  }'/.;. 
It  is  regarded  by  critics  as  a  record  of  customs  rather  than 
an  authoritative  code  of  one  or  more  nations.  It  embraces  not 
only  elementary  rules  for  the  construction  of  civil  contracts 
relating  to  trade  and  navigation,  but  also  the  leading  prin- 
ciples then  recognised  as  governing  the  maritime  rights  of 
belligerents  and  neutrals  in  time  of  war.  Chapter  2~$  of 
the  (_'o>iS(>/iiti>  contains  many  of  the  mate-rials  of  the  1'Yench 
ih;ii>nniincc  tie  la  Marine  of  loSi  ;  many  of  its  provisions 
and  precepts  are  -till  referred  to  by  writers  on  international 
law  and  by  judges  of  Admiralty  and  pri/c  courts. 

The  (iaition  </<•  /a  Mcr  is  .supi>osed  toha\e  been  compo-ed 

I    i   the  benefit  of  the   merchant   traders  of  the  city  of  Rouen, 

but  the  name   of  its   author,  and   the  date  of  its  \\\-^\    publica- 

not  been  preserved.    It  is  commented  on  in  (  'leir.u'- 

v\.  irk,  entitled  •  I  et  Coutumes  de  la  Mer/  which  was  pub- 

lished in   i''47.      Some  of  the  maritime   laws  of   I-'ranci-   were 
ted  at  a  ver\-  earl\-  period,  but  there  is  much  difficult}-  in 
.1  •  •  .  '..lining  their  exact  date-.     Man}'  of  them  are  incorporated 
into  the  abo  :,>nn<ini\'  <ic  la  Mar:' 


t|>.  \\i\-.  :    A/uni,   />>-i':/    M 
r,  p.  100  ;  1 

•  •    • 
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§  14.  The  most  noted  writers,  prior  to  Grotius,  on  mat-  Writers 
ters   connected   with    International   Law,   were   Macchiavelli,  Q."otius 
Victoria,  Soto,  Suarez,  Ayala,  Bolanos,  Bodinus,  Brunus,  and 
Gentilis. 

Nicolo  Macchiavelli  was  born  at  Florence  in  1469,  and 
died  in  1527.  Refilled  various  political  offices  as  Chancel- 
lor, Secretary,  &c.  His  principal  work,  entitled  '  II  Principe,' 
was  probably  not  intended  as  a  mere  scientific  treatise,  but 
was  written  for  a  particular  person,  and  for  the  purpose  of 
effecting,  at  the  time,  a  certain  definite  object.  Its  character 
has,  therefore,  often  been  misconceived  by  commentators. 
Macchiavelli  was  a  man  of  learning  and  talents,  and  his 
writings  on  history  and  politics  had  no  inconsiderable  in- 
fluence upon  his  own  and  succeeding  ages. 

Francisco  de  Victoria  was  a  professor  at  the  University  of 
Salamanca,  His  '  Relectiones  '  were  first  published  at  Lyons 
in  1557  ;  they  were  thirteen  in  number,  but  only  the  fifth  and 
sixth  related  to  subjects  of  international  law.  He  died  in 
1633.  Dominico  Soto,  born  in  1494,  was  a  pupil  of  Victoria, 
and  his  successor  at  Salamanca.  His  elaborate  treatise, 
entitled  '  De  Justitia  et  de  Jure,'  was  published  about  1560. 

Francisco  Suarez  was  a  Spanish  Jesuit,  and  the  most  acute 
casuist  of  his  age.  He  was  the  first  to  point  out,  in  his 
treatise  '  De  Legibus  et  Deo  Legislatore,'  the  distinction 
between  natural  and  consuetudinary  law,  and  to  show  that 
international  law  rested  not  only  on  the  principles  of  justice, 
but  also  on  the  usages  of  nations.  He  was  born  at  Granada 
in  1548,  and  died  in  1617.  Strange  to  say,  his  work  is  neither 
mentioned  nor  referred  to  by  Grotius. 

Balthazar  Ayala  was  judge  advocate  of  the  Spanish  army 
in  the  Netherlands  under  the  Prince  of  Parma,  to  whom,  in 
i  581,  he  dedicated  his  treatise  '  De  Jure  et  Officiis  Bellicis.' 
Juan  de  Hevia  Bolanos  was  a  native  of  Ovicdo,  in  the 
Asturias,  but  his  celebrated  work,  entitled  '  Curia  Philippica,' 
was  written  in  Peru,  and,  as  he  informs  us,  finished  at  the 
city  of  Los  Reyes  on  Christmas  Eve  in  1615.  It  is  a  work  of 
great  learning,  and  is  often  referred  to  on  questions  of  com- 
mercial and  maritime  law.  Jean  Bodin,  or  Johannes  Bodinus, 
as  he  is  usually  called,  was  born  at  Angers,  in  France,  in 

tunics  dc  la  Met;  pp.  2  ct  beq.  ;  Ijoulay-Paty,  Droit  Coin.  Mar.,  torn.  i. 
pp.  59  82. 
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•     La  :  H          'it   work.  entitled 

'De    la    1  '        fir-t    attempt    at    a    M  i<  n! 

• 

ivilian.       Hi-    elabo: 

De    1  '    ..itionibi;  first  J  .at 

Main/  in    I  -" 

<      ntilis   ua-  horn    in    the  March   of  Ancona   in 
I5J  lied    in     London    in    [608.      He  first      -  in 

G    '.'Many,   an.:  .       t    to    l.:i.;Iand,    where    lie    fil! 

tin-  i  hair  of  jurisprudence  in  the  t'niver-ity  of  ()\f«-rd.  His 
principal  ti'  I  entit led  '  1  )«•  Jim  Belli,'  v.  as  published  in 
[589,  the  titles  to  the  chapters  of  which  run  almo-t  parallel 

to  those  of  the  first  and  third  bo<»k- of  lirotiu-.     He  ha>  the 
lit  of  having  mapped  off  the  subject,  which  v.         •     :ward- 
•    d    of  by   that   eminent   founder  of  international 
jurisprud 

1"    ti.  e    li-t\\e    may  add    the    name-   of    1'i-ckiu 

1'.   Igian,   uho    publi-heil    hi-   'Ad    Rein    Nauticam  '    in    i"~ 
but  uho-e  writing-  were  not  colK-cted  and  published  together 
till        .       -if  Strac,  ha,  an   I talian.  and  Santerna,  a  1'ortu^u- 
whosi-  writin;.;-   \\ere    published    in    the    '  1  >e    M 

in    i '    ' 

ngi  lirotiu-,  justly  •  'imder   ot 

0rollui  modern    international    law,  u  as  the   nio-t    remarkable   man 

the  ai^e  in  whi«  h  he   lived      an   a^e  distin^ui.shcd    for   men   of 
in-  and  learning.      I  1-- wa-  born  in    i  it    1  »elft.  Holland. 

•IL;  invulveil  in  the  p  ition  of  the  peiisionar\-  Harm 

and  the  other  Arminian-.  he  uas  impri-oned  in  the  foit 
I  tein,  from  which    h  i  through   thi  t i->n   ol 

his    heroic   \vite,   and    took    refuse    in     |-'r;mci-.      In     1609    he 
pub!i-hed  hi-  \\ell-kno\\  11  \v<  irk  '1  >e  Man   1 .  1  1  >  . 

k,*DeJun    li  Ilia    Pacis/ was  published  at  1'aH- in  r 

II'  .    in    I'' .) ;.      This  work  ha-  l»         I  /a  d 

into   all    1  nd    ha-    elicited    the    admii.it  '    all 

nation-,  and  of  all  1 :     auth  U    i-   urn'-. 

t  mast    --builder  of  the 

n. i'  In  addil 

•  MI  pu  '.'.  he  \va-   ah  jiially  di-t in^ui-hed  .1- 

:iati-t,  hi-t'irian.   and    the. 

\Mlh  .1   lilr  i'l   ll 

n  I,  "i  '  >xfoi 
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practical  lawyer  and  eloquent  advocate.      His  works  on  inter- 
national law  have  been  objected  to  for  the  profusion  of  clas- 
sical quotations  and  historical  illustrations,  but  these  defects 
were  necessarily  incident  to  the  particular  period  at  which  he 
wrote.     These   objections  were   answered   by  himself  during 
his  lifetime,  and  subsequently  by  the  able  and  eloquent  pen 
of  Sir  James  Mackintosh.     A  more  serious  and  well-founded 
objection  has  been  made  to  his  work  '  De  Jure  Belli  ac  Pacis  ' 
for  its  want  of  systematic  arrangement,  and  the  introduction 
of  questions  and  discussions  which  do  not  properly  belong  to 
the  subject.      It  is  characterised  by  profound  thought,  great 
perspicuity,  and  the  most  liberal  and  enlightened  sentiment. 
Strange,  however,  as  it  may  appear,  the  early  opponents  of 
his  work  charged  him  with  attempting  to  annihilate  the  three 
great  principles  of  the  Roman  law,  '  Honeste  vivere  ;  neminem 
l<zdere  ;  suum  cuique  tribuere?     But  such  prejudice  and  puny 
opposition  were  soon  overcome  when  the  real  character  of  his 
writings  was  understood. 

Although  Grotius  had  dedicated  his  great  work  on  inter- 
national   law   to    Louis    XIII.  of    France,  it  was    strangely 
neglected  by  that  king,  who  gave  no  reward  to  the  author. 
Charles  Louis,  Elector  Palatine,  was  the  first  prince  to  appre- 
ciate its  utility,  and  ordered  it  to  be  publicly  taught  in  his 
university   of    Heidelberg.      The    great    Gustavus  is  said  to 
have  found  the  same  pleasure  in  reading  it  as  did  Alexander 
in  perusing  the  poems  of  Homer,  and  honoured  the  author  by 
calling  him  to  a  public  employment  in  Sweden.      In  1656  it 
was  taught  as  public  law  in  the   university  of  Wittcmberg, 
and  before  the  close    of  the   century  was   universally   esta- 
blished as  the  true  fountain-head  of  European  International 
Law.      Grotius  wrote  during  the   Thirty  Years'    War — that 
fierce  struggle  for  religious  and   political   liberty   which  was 
terminated   a  short   time   after  his  death  by  an  honourable 
peace,  based  upon  the  principles  which  he   had   so  ably  and 
earnestly  advocated. 

Fifth  Period — From  the  Peace  of  Westphalia  to  that  of  Utrecht. 

1648-1713. 

S  1 6.  The  Peace  of  Westphalia,  1648,  terminated  the  lon<r  Political 
-  .  -      ,  -  "*  events  of 

series  of   wars    growing    out    of  the    Reformation,  and  that  this  period 

memorable  struggle  against  the    political    preponderance  of 
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th     '  :    . \ustiia,  \\1  thirty  y  id   devastated 

(ieimany   ;i:i,l    tin-    north   of    Furope.      '   1  "he  that 

<  .ut    In     neeesxjty.'  •istj- 

;u  Fmopeaii  hist  I •  rcat  i        •  'Us 

limi   th.it   to   terminate   l»v  .inns 

the  dispir  -i  tin-  ancient  faith  and  the  new  doctrines 

was   ;ni    i:  :>ility,  and    it  \v.i  ttl          :it    of  legal    i 

•i    the   adherents     of    tin-    one    creed    and   of  the 
cr.' '      It    n»t   only       .  Ucr    religious    tolerance    ami 

jx  ililic.-il    liberty   to    the    people  of  tin-   older  hut   a' 

l>p>ii.Jit    into    existence     new     political     communities    which 
.ed    the    position    of  iiulepeiulent    Stati  It    was    om- 

itl\-    referred    to   in    sub>e.[uriit    treaties,  and    C":itinued    to 
form  the  of  the   conventional    law   of   Kurope   until   the 

I  :    :K!I  Revolution. 

Although  th  •;.•  of  \\V-tphalia  concluded   the  war  in 

d    rmany,  it  continued  to  ra;^e  in  other  parts  <  ,f  luirope.      The 

•     ecu    France   and    Spain    was   terminated    1>\-    the 

tty    of   the    l'\'renees    in     1^5^;     this   was    followeil    hy  the 

treat  (  ''.iva  and  Copenhagen  in   i^o;  that  of  .\i\-la- 

Chapelle  in   lOo.S;   that  of  Nime^uen    in    1',-S;    that   of   K 
wick  in   r-77;  aiul  by  that  of  I'tMxht   in    1/13,  which   virtu- 
al!}- restored  the  peace  of  Fun .; 

Qur»tion»  : ,~.  The  long  and  bloody  wars  which  uit 

*Kltaled     t!ie  Peace  of  \\'estphalia,  [648,  and  that  of  I  ';:,  ,  ht,  I  7  I  ;v  and 
the   convention*,   -iiid    treaties    hy   which   they   w& 

I  or  terminated,  ga\  to  numerous  question-,  ,,f 

international    law,   some  of  whkh   were  entirely   new   in   the 
hist-.ry    of  that  <  >f  the-   ijue^tioiis    particularly   dis- 

may   mention    those   relating   to   the    independence 
ty  of  States,  the   lil>crtv  of  the  the   inter- 

pretation of  !:       '       .tiler;  '  and  <  .f  pre-empt  ion. 

the  theory  of  maritime  pri/e,  the  law  of  sieves  and   ! 

the  lu-'          nt  right  of  visitation  and          '».  and  the  treatment 

due  topi:  of  war.      In    many   of  these   sir  ,,n. 

•roin    tin-    i      '       ti  d    rule  S   <  >f  the 
lxoinan>.   and    even    from    the    more    !:l>eial 
'slu-d  !>y  (  irotius  ;    Imt  in  others   the    p:       : 
m<  h   of  jurispriidei:-  t  pace    with   the 

'       .11    of  I.      • 

' 
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§   1 8.  The  principal  writers  on  constitutional  law  immc-  Writers 
diately    following   Grotius  were  Seldcn,  Hobbcs,  Puffendorf, 
Spinoza,    Zouch,    Loccenius,    Molloy,  Jenkins,  Cumberland, 
Wicquefort,  Rachel,  and  Leibnitz. 

John  Selden  was  born  in  Sussex,  England,  in  1584,  and 
died  in  1634.  He  wrote  a  most  able  work  on  the  law  of 
nations,  as  derived  from  the  institutions  of  the  ancient  Jews, 
which  we  have  before  referred  to  ;  but  he  is  better  known  by 
his  work  entitled  '  Mare  Clausum,'  published  in  1635  as  an 
answer  to  the  '  Mare  Liberum  '  of  Grotius.  Thomas  Hobbes 
was  born  in  Malmesbury,  England,  in  1588,  and  died  in  1679. 
His  work  entitled  '  De  Give'  was  published  in  1647.  He 
adopted  the  absurd  theory  that  a  state  of  nature  is  one  of 
perpetual  war,  in  which  brute  force  supersedes  law  and  every 
other  principle  of  action.  Samuel  Puffendorf  was  born  in 
Saxony  in  1632,  and  died  at  Berlin  in  1694.  He  was  Pro- 
fessor of  Natural  Law  at  Lunden  and  afterwards  Secretary  of 
State  at  Stockholm.  His  principal  work  on  public  law,  en- 
titled '  De  Jure  Naturae  et  Gentium,'  was  published  in  1672. 
This  treatise  is  far  superior  to  that  of  Grotius  in  its  plan  and 
the  mode  of  reasoning,  but  is  less  practical  and  original,  and 
his  style  is  too  diffuse  to  be  attractive.  Baruch  Spinoza  wras 
of  a  Jewish  Portuguese  family,  but  born  at  Amsterdam  in  1632  ; 
he  died  in  1677.  He  published  a  number  of  political  and 
theological  essays  called  Tracts,  in  some  of  which  he  treated 
of  questions  of  international  law.  He  agreed  with  Hobbes 
that  the  natural  state  of  man  is  one  of  war,  and  avowed  the 
detestable  maxims  that  nations  are  not  bound  to  observe  their 
treaties  any  longer  than  it  may  be  for  their  interest  to  do  so. 
Richard  Zouch  was  born  at  Anstey,  Wiltshire,  in  1590,  and 
died  in  1 660.  He  was  Professor  of  Roman  Law  at  Oxford, 
England,  and  judge  of  the  High  Court  of  Admiralty.  1 1  is 
principal  works  on  public  law,  written  about  1650,  were  en- 
titled '  DC  Jure  Eeciali,  sivc  Juclicio  inter  Gcntes,'  and  '  De 
Jure  Nautico.'  His  writings  arc  of  high  authority  even  at  the 
present  clay,  and  arc  frequently  referred  to  by  English  judges 
and  publicists,  particularly  on  questions  of  maritime  law- 
Contemporary  with  Zouch  was  the  Swedish  professor 
Johannes  Loccenius,  who  wrote  in  1651.  His  principal  work, 
entitled  '  De  Jure  Maritimo  et  N'avali,'  is  often  quoted  as 
authority  both  by  English  ami  Continental  writers,  lie  was 
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:n  in   I  :u-il  in  r  •;;.      C\  'led  the 

:,  entitled  •  I  )c  Jure-  M.iritiin..       '. 
in    :  uilarwas  the  bo.  .k  in  Kn_Jand  th.it.  in  I 

it!  d  the  ninth  edition.     I  le  \\.i-  a  nat         -Ireland, 

LeoHne  Jenkins  was  a  judge  of  th<   I; 
\iliniralty.  En  [land,  and,  although  1 

n  any  branch  of  public  law,  hi  il  opinions 

\\hiih    have   sin,  r   been    pnhlishrd     have   had 

,ht  with  English  judges  and  much  influence  upon  the 

:is  of  the  1'iHtish  Courts  of  Admiralty  lie  was  born  in 
.tnd  died  in  10X4.  Richard  Cumberland  was  burn  in 
and  died  in  I/ICJ.  Ill  work,  entitled  '  I  )e  1  .  .  ibiis 

Naturalibus,'  was  published  in   i  Abraham  de  \\Kque- 

f..rt  uas  b<im  in  Amsterdam.  in   iv/X.  and  died  in  I'-Sj.      1  i  is 

wi.rk  on  the  law  of  diplomacy,  entitled  '  L'Amba--adeir 

i     mctions,'  published  a    short    time   before   hi-   death,  is   a 

uork  of  considerable  merit    Samuel  Rachel  v.          rn  in  r 

:  died  iii   [691,  was  a  professor   in   the    I'niversity   of  Kiel, 

and  aft<  i  •.'.  ards  Minister  of  the   1  'uke  of  Holstein-Gottorp,  at 

the  of  Nimeguen.      His  \\ork,  entitl«-.i  '  De   lure 

\  Ltura    i  t  (ientium,'  was  published  in    !'  f(     and  he  \\as   Con- 
sidered in  (iermaiu-  as  the  founder  of  a   ri\al          •    to    1'uffen- 

> 

<lorf.      I'.aron  Gottlieb  Wilhelm    I'eibnit/.,   born   at    I.eipsjc   in 
died    in    1710,  \\-a>    the    author   of  numerous    works  on 
philosophy  and  law  ;   his  \  |    'national  jurisprude- 

found    scattered    through    his    various    publications    and 
<  orrespondeni  e,   and    more    particularly    in   his    •  Codex  Juris 
tium  Diploinaticiis.'  published  in   I' 

Tothet'i!  list  other  name-  •        ui-lu-d 

mi^ht  be  added  ;   but   our   limits   will    permit    the   mention 

only  a  few.     Stypmannus  published  his  *J  us  Maritimum  '  in 

Kuricke  published    his   -Jus    Maiitimum    I  lan-eatium  ' 
and  other  trac'ts  about    \<><>~  ;   and  the  '  I  )e  Navibu-     I   N 
.•|  '  first    published   at    Naples    in    \< 

All    the    writhr;-    of    RoCCUS  led  as   works   ,,| 

tn<  -i  it.     The  fir  ^  mentioned  of  his  treatises  ha-  been  translated 

•   >  Kn^lish  by   I.  R.  I  II  "f  Philadelphia,  and  was  pub- 

lished in  i  i  >n  Aitzema  is  the  author  of  a  valua 

sk«-t<  h  of  events  fiom  I'-ji   to  i 

•     the  !'•          '  R  \-s\\  jck.   1697      It  \s  entil 

Matt<  :  tnd  \\ 
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John  Joachim  Zentgravius,  professor  at  Strassburg,  wrote, 
about  1678,  a  work  entitled  '  De  Origine,  Veritate,  et  Obliga- 
tione  Juris  Gentium,'  in  which  he  maintained,  against  Puffen- 
dorf,  the  existence  of  a  positive  law  of  nations.  Several  writers 
on  Civil  law  of  this  period  have  also  discussed  questions  of 
international  jurisprudence,  and  especially  cases  of  conflict  of 
laws.  Of  these  we  may  mention  the  '  Lois  Civiles '  of  Domat, 
first  published  in  1687  ;  '  Prselectiones  Juris  Civilis,'  of  Huber, 
published  in  1686-1699;  and  the  '  Commentarius  ad  Pan- 
dectas'  by  the  younger  Voet  (John),  published  in  1698. 
Wiseman's  '  Excellence  of  the  Civil  Law '  was  published  in 
London  in  1686. 

Sixth  Period — From  the  Peace  of  Utrecht  to  the  End  of  the 
Seven    Years'   War,  1713-1763. 

§  19.  The  Peace  of  Utrecht  was  followed  by  the  maritime  Political 
war  between  England  and  Spain  in  1739,  which  extended  to  ^e 
France  in  1744;  by  the  continental  war  which  grew  out  ofPeriod 
the  disputed  question  of  the  Austrian  succession  :  the  reigning 
houses  of  Bavaria,  Saxony,  Spain,  Sardinia,  and   Prussia,  on 
the  death,  in  1740,  of  Charles  VI  (the  last  male  descendant  of 
the  house  of  Hapsburg),  all  claimed,  under  various  pretexts, 
the  entire  or  considerable  portions  of  the  dominions  which  had 
so  long  been  united  under  the  Austrian  sceptre  ;  and  by  the 
Seven  Years'  War  which  Prussia  waged  against  the  combined 
forces  of  Austria,  France,  and  Russia.     This  protracted  and 
unequal  struggle    served  to   develop    the    military  resources 
of  Prussia  and  to  display  the  brilliant  genius  of  the  Great 
Frederick.     These  wars  were   simultaneously  terminated  by 
the  treaties  of  Paris  and  Hubertsburg  in  1763. 

§  20.  During  this  period  the  celebrated  question  of  the  Questions 
c.,     .  /  .  agitated 

bilesian  loan  gave  rise  to  important  discussions,  more  es- 
pecially with  reference  to  belligerent  rights,  and  the  effects  of 
a  declaration  of  war  upon  international  obligations  previously 
contracted.  France  approximated  her  maritime  rules  more 
nearly  to  those  of  the  '  Consolato  del  Mare  ; '  while  Great 
Britain  attempted  to  establish  the  doctrine  which  has  since 
been  denominated  the  '  Rule  of  1756,'  and,  as  subsequently 
extended  and  applied,  the  'Rule  of  1793,'  of  subjecting  to 
capture  in  time  of  war  any  neutral  commerce  which  is  not 

VOL.  I.  c 
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Many    i|iie-tioiis-    relating    t«>    the 
i     '  •  !    privil'  I    public   mil.  ut  of  the 

irse  of  natioi 

th 
:)K,  i.    Th:  prolific  iii  writers   on    internal!.  >nal 

lav.  'mils  intimatclv  •  iL-il  with  this  branch  of 

publicist 

u  '  t  distinguished  of  these  writ 

:       ,    mention  tin-  name    i >!    1  >\  nkcr-hoi  i..  \\'..!:',i;  .  V.utel. 

ntesquicu,  Heineccius,  Barbeyrac,  M  .  Vulin, 

la.jui,    1'othier.    '  .    K'  a!.    Kutl.i  i  !"•  .1  th,   Tindall, 

I  (ul)iirr,  .\hn-ii,  and  l)utnoiit. 

':us  van   Bynkershoek  was  born  at   M     '  .  in 

Zeeland,  in    1673,  and   died   iii    17.)',.     Hi-   • 
I  >••  I  )..miiiio  Man's,'  u  as  fust  |)ub!ishrd  in  17.  12,  Init  ;'  ..t«-r 

P  n  t  -'t  In's  works  \\  civ  \\  n't tt-ii  aftci  the  Peace  of  Utrecht     II 

.-     :  •  (Ju.i'stioncs  Juris  I'ublu  i  '  \\vrc  published  in   i~ 

I  Ic  u  as  the  most  distinguished  public  jurist  of  hi-  ^nd  his 
works  are  still  rcfenvd  :            .  uthority  on  man)-  pi  -ints.    Itinu-t 

In-  remarked,  however,  that  he  attemptt-d  to  revive  the  amient 

<  .1"  war  \\  ith  respect  to  the  peison  and  pn-peit 
an  c;i«-in\-.  antl  this  p..rtion  of  his  writings  not  only  th' 
fn .in  Grotius,  Puffendorf,  and  others  \\ho  p;.  ;  him,  but 

II  ted    b>'  nearly  all  uho   have   followed   him.      Chri-: 
I-'icdeiii'k  \\'olf,  or  U'oltuis,  a-   he   is  usually  called. 

at   I'.K  -Liu    in    l'>~>).    and    died    in     1754.       Ilis    t:  .Med 

|us  (icntium,'  beiii;^  an  al)rid;.Miient  "I"  hi-          it   work  in  nine 

\olumes,  was   published    in    \~\  >       A    licnch   translation.  b\- 

M     I'oiinev,  was   published  in   175^,  under   the   title  of  •  1'iin- 

.  !u  Droit  de  la  Nature  et  des  Gens.'     lie  \\-as  the  nr-t  to 

di -tiii'.'.uish  the  law  of  nalioiis  IV. -in  that  part  of  natural  jt. 
piudence  whi«  h  treat-    «  >l    the  M    lit-  and  tluties  of  indi\idi. 

!  de  Vattel  ivas   born   in  the  principality  of   N(  ulchatel 
in    171.1.  and    tlied    in    1767        Hi-    treatise.   'l>r.  >it  '      ns,1 

uub'.i  lied    in     I7|.^.  d    on    the    work    of  \Volfius.but 

•    •mproM-mcnt   <>n    the   original.      .Although    ju -• 
'  haia-  ten   cd  b\"  Mai  knit"  -h  a  -  a  '  di  It'll  -e,  mis,  ientifi.  ,  bill 

•    :  .'  and  aNi«'U;.;h  a  large  p>  >i  tii-n  of  h      | 
the  la          '       tti"iis  :  i   up  \\  ith  the  di 

h  di.  ii"t   propei  ly  b  to  tlu-  subject,  he  is  nt 

Lord  1 
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thcless  referred  to  as  an  authority,  even  at  the  present  day, 
by  judges,  diplomatists,  and  statesmen,  more  often,  probably, 
than  any  other  writer,  not  even  excepting  Grotius.     The  cele- 
brated French  philosopher,  Baron  Charles  de  Secondat  Mon- 
tesquieu, published  his  treatise,  entitled  '  L'Esprit  des  Lois,'  the 
same  year,  1748,  that  Vattel  published  his  work  on  interna- 
tional law.   He  was  born  in  1689,  and  died  in  1755.  Johannes 
Gottlieb  Heineccius  was  born  at  Eisenberg  in  1680,  and  died 
in  1741.  Mackintosh  said  'he  is  the  best  writer  of  elementary 
books  with  which  I  am  acquainted.'   His  work  on  international 
law,  entitled  '  Elementa  Juris  Naturae  et  Gentium,'  was  first 
published  in  1738.     Jean   Barbeyrac  was  born  at  Beziers,  in 
1674,  and  died  in  1747.      He  is  best  known  by  his  translations 
into  French  of  the  works  of  Grotius,  Puffendorf,  and  Bynkers- 
hoek,  to  which  he  added  very  valuable  notes.  The  Abbe  Gabriel 
Bennot  de  Mably  was  born  at  Grenoble  in    1709,  and  died  in 
1785.     Being  refused   permission  to  publish   in    France,   his 
treatise,  entitled  '  Droit  public   dc    1'Europe,'  first    appeared 
in  Holland  in  1746.     Balthazar  Marie  Emerigon  was  born  in 
Provence  in  1716,  and  died  in  1784.      Besides  his  great  work 
on  maritime  law,  entitled  '  Traite  des  Assurances,'  he  wrote 
commentaries  on  parts  of  the    Ordinances    of    1681.      Rene 
Josue  Valin  was  born  at  Rochelle  in  1695,  and  died  in    1765. 
His  '  Commentaire  sur  1'Ordonnance '  was  published  in  1760, 
and   his  'Traite  des    Prises'  in    1763.     J.  J.  Burlamaqui,  an 
Italian  by  birth,  and   Professor  of  Natural  and  Civil   Law  at 
Geneva,  published  in    1747  his  admirable  elementary  work, 
entitled   '  Droit    Naturel    et    Politique.'     This  work  was  re- 
published  in  1810,  under  the  title  of'  Principes  du  Droit  dc  la 
Nature  et  des   Gens,'   with   notes  by  De  Felice  and   Dupin. 
Robert  Joseph  Pothicr  was  born  at  Orleans  in  1699,  and  died 
in  1772.     He  was  the  author  of  several  law  treatises  which  arc 
of  the  highest  authority,  and  has  discussed  some  of  the  laws 
of  war,  and   particularly   those  of  maritime   capture,    in   his 
'Traite  dc   Propriete.'     J.  L.  Maria  dc  Casaregis,  author  of  a 
treatise  on  maritime  law,  entitled  '  Discursus  Lcgalesdc  Com- 
mercio,'  was  born  at  Genoa  in  1670,  and  died   in  1737.     Gas- 
pard  de  Real's  work,  entitled  '  La  Science  du  Gouvernement,1 
the  fifth  volume  of  which  treats  on  international  law,  was  com- 
pleted in  1764,  though  begun  at  a  much  earlier  period.   Thomas 
Rutherforth  (born    in    1/12,  and   died   in    1771)   published   in 
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I    •   '  M,in  1754,  his  commentaries  on  Grotius,  entitled  '  Insti- 

tutes «'f   N.itur.il  Law.'      Mathew   Tindall    (bom   in   1^57.  and 

published   his  •  I  iieernin^  the    Law 

in  London,  in   i~i.\.      Martin  Hubmr   born  in   17 

.;    published  his  •  1       J  sur  1'Ili-toiredu  I)n>it 
natun-1,'   in    London,  in    1757,  and    his   treatise.   •  1  ><•   la 

,       :    •  h       at  La  1  [aj  e,  in  1  75;  -     Jos*  ;*h  Antonio 

cleAbivuy  |:  .Mopubli  lu-d  at  Ma<lrid,  in  l  740.  1  '.cc- 

1  'ratados  dc  1'a/,  Alian/a,  Nruti  alidad,'  from  I< 
to  1700.  A  continuation  of  this  work  to  17  v>  was  publish 
in  i~  An  al)rid;.;nicnt  was  also  published  about  tliat  tiini1, 

c-ntitlc  ituario  di-  l<,s  '1'ratado-   dc    I  l-'eli.x   _!'•-<  ;.li 

Abicu    j)uh!ishcd   at    Cadi/,   in     if;'  .    a  valuable   ti      ' 
j.n  titled    '  Tratado    JuridlCO-PoHticO    -obn-  ! 

A    .  h    translation  of  this   \\ork   \\.ts    publisheil    in    i; 

:    anotlu-r    in     lSo2,  with    notes   by  llonnennain.      A    most 

valuab  •  on  of  treaties  and  diplomatic  papci-s  was  made 

during   this   period    by   Jean    l)umoiit,    llaro;  on. 

Thi-  tlr-t  four  \  i  plumes    of  this   work   were  published   in   17 
under    the    title  of  '  Corps    1  hplomatique.'      I  )umont   died    in 
1X27,  but  four  other  volumes  prepared  by  him  were  published 

after  his  death  by  Rous-et.  \\ho  subsequently  added  a  suj  • 

ment  of  several  more  \,  dun 


r<-n',,/  -From  the  Seven    )',-.i>:\'   II',  u-  /,>  ///,- 
A'<-  ;•,'///// 

Political  of  the  most  important  e\ents  which  O*  '•  in 

•v  nl8      •  of  Europe,  between  thi   I'  :  Paris  and  I  lubeits- 

liu:  '.and  the    I-'rench    Ri  \olution.   \~^<>,  was   the    parti- 

•    I'oland.  or  rather  the  three  partition-  of  that  kingdom. 

'1  h  '      i  tli'  •  •  ',   the  scoiiul  in   17  -  :.  and 

third,  by   uhiih   the   remaining   territ«  '    unfortunate 

absoibed    by     V  I'russia.  and    Russia,  t 

in    17  The   wai   of   |;.i\aiian   MH-<  essj,  ,n,  which   • 

curred  in  1778,  was  terminated  by  tl  1       hen.u- 

the  mediation  and  and    Russia,  in    r 

i  '     'lowed   by  tl.  .-ation    of    l-'iam  <          \  the 

I    •  b  M-ph    I  I.  and  the  l"nit«  in    th. 

n   of  t:  "avi:.     I  ;he   ri\ei    S-  h<  '.dt,   whit  h 

1'V    the    tieaty       '     I      nt  aiiu  bleau  .  in    I        |        In     I  ' 
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Prussia  interfered  in  the  internal  affairs  of  Holland  in  favour  of 
William  V.,  and  with  an  army  under  the  Duke  of  Brunswick 
overthrew  the  liberal  party,  and  restored  the  Stattholder  to 
the  plenitude  of  his  authority,  which  was  guaranteed  by  the 
triple  alliance  of  1788  between   Great  Britain,  Prussia,  and 
Holland.     This  triple  alliance  interfered  between  the  Emperor 
Joseph  II.  of  Austria  and  his  revolted  subjects  in  Belgium, 
at  the  Congress  of  the  Hague  in   1790,  forcing  the  latter  to 
submit  to  the  imperial  authority.    The  same  Powers  compelled 
Denmark  to  withdraw  the  co-operation    she   had    furnished 
Russia  against  Sweden  in    1788,  and  the  war  was  terminated 
by  the  Peace  of  Werela  in  1790.     The  wars  between  Austria 
and  the  Porte,  and  Russia  and  the  Porte,  were  also  terminated 
under  the  mediation  of  the  triple  alliance,  the  former  by  the 
treaty  of  Szistowe  in  1791,  and  the  latter  by  the  treaty  of  Jassy 
in  1792.     But  the  most  important  event  of  this  period  was  the 
revolt  of  the  British  provinces  in  North  America  and  the  war 
of  the  American  Revolution,  in  which  France  afforded  material 
aid  to  the  revolutionary  party.     This  war  was  terminated  by 
the  treaty  of  Versailles  in    1783,  by  which  Great  Britain  re- 
cognised the  independence  of  her  revolted  colonies,  and  the 
United  States  of  America  took  their  place  as  a  sovereign  State 
among  the  nations  of  the  world.1 

§  23.  The  more  important  questions  of  international  law,  Questions 
agitated  during  this  period,  were  those  in  reference  to  the  agl 
rights  of  sovereignty  and  independence,  arising  out  of  the 
partition  of  Poland  and  the  Bavarian  succession  ;  the  right  of 
mediation,  arising  out  of  the  interference  of  the  triple  alliance 
in  the  wars  of  Russia,  Austria,  Sweden,  Denmark,  and  the 
Porte  ;  the  right  of  intervention,  arising  out  of  the  interference 
of  Prussia  in  the  affairs  of  Holland,  and  of  the  triple  alliance 
in  the  affairs  of  Belgium  ;  and  the  right  of  revolution,  arising 
out  of  the  revolt  of  the  British  provinces  of  North  America. 
Important  questions  of  maritime  jurisprudence  were  also 
agitated  during  this  period,  such  as  the  rule  of  free  sliips  free 
goods,  which  was  recognised  and  attempted  to  be  established 
by  the  French  Ordinance  of  1778  ;  the  rights  of  neutral  com- 
merce, declared  by  the  armed  neutrality  of  1780  ;  and  the 
abolition  of  privateering,  as  agreed  upon  by  Prussia  and 

1   Omptcchi,     /.//i-fii/t/r   it/iif    tW/v/vv, /// ;     (ir;ih;mi,    History   of  the 
United  Stales  ;   Bancroft,  History  of  the  United  States. 
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the    I'nit  in    UK-   treaty    ne-«  •tiatccl    by    Fi..:.klin    in 

ngt  •      '.  ;stin^ui>hcd    writers  of  this   per 

jubheiiu   ':'"'  ;'"?!"   "'    international    law  the    M  l.ampredi, 

ij  ll    fii.  Martens.  Mii.tbeali,  ami   Beiitham. 

Ji.i  !>  Mo-er  ilxini    in   1701,  and   died  in    l/S;     pub- 

lished    lu's    lar^e    and    more  c  e'.elu.ited    work    in   ten    volumes 
under  the  title   of  '  Essay   <-n    the    Modern    Law   of  Furo] 

'  Ver-lieh  des  NeKe-ten  Lup  'pal-clu  II   Y<  'IkclTCCht 

this  u  ;inenced    in     1777.    and    roinpieted    ill     I7-SO.       I  le 

I..IM-S  the   principles   of  the   law   of  nations   on   treaties-.      His 

supplementary  work,  entitled  'B          e  zu  dem  Europaischen 

Vblkerrecht,' of  \\hich   seven  volumes   had  been  |)iib!ish(il    in 
17*1.    was    i"  'inpletcd.      I1'.    C.   de    M^-er   published    his 

'  Kleine    Schriftcn,'    in    twelve     \olume-.     in     1751,    and     his 
1  ]'••  /u  dem  l-'urop.ii^i  hen  Staats-  und    Volkerrccht,1   in 

four  volumes,  in   1772.      (iio.  M    Lampredi.  an  Italian    born  in 
1701,  and   died    in    1X36;   published  at    Leghorn,  in   177-.  his 
'  I  in  is  Natur.e  et  (jentium,'  in  which  he  incidentally  (-<  'iisid< 
t|iiestions    relating   to   the   rights  of  belligerents   and  neutrals. 
'I  his   work   v.  in  ly  criticised    by   the  Abbe  ( ialiani.      In 

17-SS  he  j)ublished  at  Florence   another   work,  entitled   'Com- 
•  dei  1'opoli  neutrali  in  Tcmjxt  di  (juerra,'   in   which  he 

lined  the  compliment  by  criticisin-r  the  work  of  the  A: 
This  latter   work,  entitled  '  I  )ei    l)o\rn   dei    I'rincijii   neutrali,' 

,  was   first  published   at    Naples   in    17X2.      Its  author,  the 
Abbe  Fernando  (ialiani,   was  born  in   l~2$,  and  ilied  in   i; 
I  .ampn-di's    second    work     was    translated     into      French     by 
|.fi|iie>    Peuchet,    and    published    at    1'aris   in    I  Si  o  under  tin- 
title    of  '  I  )u    ('ommenc   ,],   .    Neutres    en    Temps  de    liueriv.' 
6    I-'rederi<  k    \oii    Martens     \\.i-    lorn    at     IIanil)iir;^    in 
:    died    in     lS.?i.      A    -yllabus   of  his    K-ctures  at  tlie 
I 'ni'.ersity   of  (iottin^en    on    international  law   was    first  pub- 
lished   in     1785,    but    this     \\-ork     \  .Heruards    enlarged, 

!   publisheil  in    I-'ICIK  h   in    [788   under  !  lie  t  it  !<  •  •  -f  '  I  'i 

1  i         :  de    1  'Fin •'  1 1  is    subsequent 

will     be    nntii  ed     in     another    i     .  ;     llo; 

• 
•    . 
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Mirabeau  was  born  in  1749,  and  died  in  1/91.  Mis  work  on 
the  Prussian  Monarchy,  and  his  speeches  on  great  national 
questions  during  the  early  part  of  the  French  Revolution, 
have  given  a  world-renown  to  his  name.  In  his  work 
entitled  '  Doutes  sur  la  Liberte  de  1'Escaut,'  he  most  ably 
defended  the  cause  of  Holland  in  the  question  of  the  free 
navigation  of  the  Scheldt,  which  was  settled  by  the  treaty  of 
Fontainebleau  in  1/85.  Jeremy  Bentham  was  born  in  1749, 
and  died  in  1832.  His  essay  on  international  law  was  written 
at  various  dates  between  1786  and  1789,  but  he  never  com- 
pleted the  work,  these  fragments  being  published  at  a  later 
period.  He  is  believed  to  be  the  originator  of  the  term 
'  International  Law.'  His  plan  for  a  perpetual  and  universal 
peace,  although  utterly  impracticable,  has  formed  the  basis 
of  numerous  peace  societies  in  England  and  the  United 
States. 

In  addition  to  the  foregoing  list  of  distinguished  authors, 
we  will  briefly  refer  to  a  few  others  who  have  written  on  this 
subject.  J.  J.  Neyron  published  in  1783  a  small  work  on  the 
principles  of  the  law  of  nations,  which  was  followed  by  others. 
Charles  T.  Gunther  published  in  1777  an  anonymous  work 
on  this  subject,  which  was  followed  in  1787  and  1792  by  the 
first  and  second  volumes  of  his  '  Europaisches  Volkerrecht  in 
Friedenszeiten  '  ('  European  Law  of  Nations  in  Time  of  Peace  '), 
a  work  which  he  did  not  live  to  complete.  C.  H.  van  Romcr 
published  his  'Volkerrecht  der  Deutschen  '  in  1789  at  Halle. 
Fred.  Aug.  Wm.  Wench  published  the  first  volume  of  his 
'Codex  Juris  Gentium  Recentissimi  '  in  1781,  and  the  third 
in  1796.  Schmass  published  in  1774  his  'Corpus  Juris 
Publici  Academicum,'  which  was  augmented  by  Hommel  in 
1794.  We  must  not  conclude  this  list  without  mentioning 
the  name  of  Benjamin  Franklin,  the  American  statesman  and 
philosopher,  who  wrote  against  privateering,  and  was  the 
negotiator  of  the  treaty  of  1785  between  the  United  Stales 
and  Prussia  for  its  suppression.  He  was  born  at  Boston  in 
1706,  and  died  in  1790. 


the.  Beginning  of  the  French  Revolution  to  the  Congress  of 
Vienna,  1789-1815. 

§  25.   The  conflict  of  opinions  and  interests  growing  out  of  Political 

the  events  of  the  French    Revolution  engendered  a  war  which  ovents 
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iily   .ill    the   nation-       •    Eui    •     .   an. I    fin.i' 
tortuous   folds   the   spars. -ly    populated    lonti- 
i       It    is   not    necessary   to   particularise   lu  re 
.:ation  of  war,  or  to  not  ice  the  cau-e  \\hieh 
•         •      .ity    by    uhi<  h    it    u  . 

tenninatril.     This  content  had  its  origin  in  a  viola:' 
of    t:  '         f  indC]     ndcnt    ami  by    t: 

armed    intervention    of    the    allies    in    tin 

:i    the    on-         .    .   and    by   the  '  1        :<  h 

propagandists,   on  tin-  other,  to  i\  \ .  .lutionise  tin-  unents 

other  countries.      The  whole  period      from   i  •  i; 

is  in.trked  by  ci:  ments   on    the   true    priner  ;    inter- 

national    law,  and     a    total    disregard    of    the    rights    of    • 
dler   States   was   inani:  by  the   treaties   of   Paris   and 

•MI. i,    by    which    the   pea' e   of   Kur>  •:  red.      The 

u.ir  of  iSu  !,  •  tl  the  I'nited  States  and  Great  I'-ritain 
originated  in  alleged  violations  of  the  maritime  law  of  nations, 
by  the  capture  and  confiscation  of  . \nieri 

in  neutral  trade,  and  the  impressment  of  American  seamen 
on  the  h:  by  British  crui  .  hin^  f<  >r  British 

subjects  by  virtue  of  the  municipal  laus  of  (inat  I'.ritain- 
This  war  was  terminated  by  the  treaty  of  Ghent  in  iSi.j  on 
the  basis  of  the  status  </!<<>  ,/;//,'  /',7////;/,  leaving  unil<  the 

HUestioiis  in  \\hich  it  originated.1 
Qu'itioni  The    political    disctissi.ms    of  this   period   en.' 

almost    the  entire    ran^e    of    diploma' y,   and    questions   v. 

:,ited  i  ting  nearly  every   e-tablished    principle   of  tin- 

law    of    nations.      Amon;^    t!  f    most    interest    u  e    may 

ition    the    ri;^ht    of    armed     intervention     in     the    u 
\lra   of  inde])endent    s,  ,\-erei;.;n    Stat<  -lit    of  the 

I         ;i  Kevilutioii  in  i  hts  of  war  with  i  t  to 

pri\ate   property  on    land,  int  ludin  •  y,  pil!a;.;e,   and   mili- 

•  >ntributions  ;    the    rights    of    military    occupation 

1  ;    the   law   of  sie-e>   and    '  \tS\    the  ent 

dm-  to  pi  •         r,  with  the  ri;.;ht  and  duty 

«incl    the  3    \\hich    should    r  the    pa 

intercourse  of  1  •        The  .      |          ted    question 

1  K 

. 
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maritime  law  included  almost  every  right  of  neutral  commerce  ; 
the  term  '  contraband  of  war '  was  extended  to  include  nearly 
everything  in  which  a  neutral  could  trade  with  profit  ;  whole 
coasts  were  blockaded  by  mere  decrees  and  orders  in 
council  ;  colonial  and  coasting  trade  was  closed  to  neutrals, 
their  vessels  were  searched,  and  their  seamen  impressed,  in 
virtue  of  merely  local  and  municipal  laws.  In  fine,  every 
imaginable  pretext  was  resorted  to  in  order  to  destroy  the 
commerce  of  neutral  States  or  to  force  them  to  join  the 
dominant  maritime  Power  of  Europe.1 

§  27.  This  was  eminently  a  period  of  action  and  of  great  Writings 
events,  rather  than  of  calm  discussion  and  philosophical 
investigation.  Although  questions  of  international  law  were 
frequently  discussed  with  learning  and  ability  in  diplomatic 
correspondence  and  State  papers,  the  works  of  professed 
text-writers  on  this  branch  of  jurisprudence  were  neither 
very  numerous  nor  of  a  very  marked  character.  Neverthe- 
less there  were  published  during  this  period  a  number  of 
works  \vorthy  of  particular  notice,  and  among  the  authors 
who  wrote  or  published  at  this  time  we  may  mention  Azuni, 
Martens,  Kant,  Koch,  Savigny,  Ward,  Mackintosh,  Dou, 
Flassan,  Rayneval,  &c. 

Domenico  Alberta  Azuni,  a  native  of  the  island  of  Sar- 
dinia (died  1827),  published  his  '  Sistcma  universale  dci 
Frincipii  del  Diritto  marittimo  dell'  Europa  '  in  1795  ;  but  the 
work  was  afterwards  remodelled  and  enlarged,  and  published 
in  French  in  1797  under  the  title  of  '  Droit  maritime  de 
1'Europe.'  A  translation  by  Mr.  Johnson  was  published  in 
New  York  in  1806.  George  Frederick  von  Martens,  who  has 
already  been  mentioned,  published  during  this  period  several 
important  works  connected  with  diplomacy  and  the  treaties 
celebrated  between  the  different  States  of  Europe,  being  an 
'  Essai  concernant  les  Armateurs,  les  Prises  ct  surtout  les 
Reprises,'  in  1795,  the  '  Cours  Diplomatique,'  in  1801,  and 
the  '  Rccueil  des  principaux  Traites  .  .  .  conclus  par  les 
Puissances  dc  1'Europe,'  completed  in  the  same  year.  The 
great  German  philosopher,  Emanucl  Kant  (born  1724,  died 
1804),  as  a  writer  on  international  law  properly  belongs  to 
this  period,  although  a  portion  of  his  works  were  published  at 
an  earlier  date.  That  part  of  his  works  relating  to  the  law 
1  Napoleon,  Memoirs  diittitcd  <it  St.  Helena. 


IN! 

to  Fl  BIN  h  .ttiil  published  in    I 

in    :        .  'In-  title  of  •  '1  rail,     ilu    I)r"it    d       '  Like 

1  of  perpetual  IK  undrd 

tion  of  fi  '    •          H       ; 

ab!\  •     '1    by    III  ( hristop!.   r   G      L 

n.it  born    I7.v",  died    iSi;i.  published   in    i; 

his    '    \  I'l  Iist<  MIX-   des  Trait,  s   clc    1'aix.'      Th 

by   i.tlu-r   liist.tr;  lections.       LK  dcrick    ( 'hai  ' 

• '^ny.  a   nati.          •     Kiaiikfort-nn-tlie-Maine      horn     i; 

\\hat  is   called   the   hist<>r:  ')<..,!   <,f  (ierman 

1  lis   work  <>n  th  r  of  P<  VS   \vrittm 

in   I8O3,  but   his  •  I  Iist<  .ry   of  the    Roman    Law   in  the  Middle 

uas    not    published    till     1815.      All    his    \vrilin 
rather  of  a  historiral  than  a  philnsophical   character.      K»bc-it 
I'liiiniin  i    \\ard,   an    Ln^lish    author     born    I7'>;,dii-d    |S. 
published,    in     \~(j'-.    his    'History  of  the-    La\v    of  Nations    in 
Lurop.  m  the   time   of  the   (i reeks    and    Roin.ms   t<>   the 

time    of  (irotius;    it    is  ;i   uork    nf  threat    abilit\'.      Sir    Ja:: 
Ma"  kintosh,  another  Ln^lish  \\  riter  « >f  n«  .te,  ileii\  IFSC 

nt    lectures,   in    \~>i~,    in    Lincoln's  Inn  Hall,   nil   the  '  Law  of 
Nature   and    Nations;'   but   the  subject  beiiv^  unattractive    ' 
an  Ln^lish  auditory,  only   the  '  Introductory  I)isc<>urs. 
published.        It    is    found    in    his   '  Miscellaneous    \\niks.'   and 

'      ;     an   ailmirable   review  and  criticism  <>f  the  \\  • 
Other  publicists      I  >on   Kanmn  L.i/.im  de  1  )ou  y  de  I'. a 

;iiish  author,   published  in    I  So2  his  work  entitled  '  Institu- 
ilel      i  ho     I'    ;'  '      'ii-ral.'        J.    M.    <  i.  rani    de 

Rayneval,  a  native  of  Alsace    born  in  i          -!ii-d   isu,  first 

pubii-hed  his  \\ork,  entitled  '  IiMim:  i  1  )roi;  \  iture 

1      :is.'    in    iXo;.      M.   dc    i  in,   a    nati\.     ,  f    Frai 

published    in    iSii    his    'Hist  rale   de   l.i    1  )iploir. 

I  ra  •UK!      in     i  S 14     his     •  I  IMojre     du 

\'iem  •         Th  llartuell   lloiiu-,  an    l;.ii^!i-h   author,   pub- 

'•d  in    i  •  'inpendium  of  Ad:  1  '  and 

ueiitly  a  '  I  r.-atiM-  o;i   1  )i[ilomac\-.'   I.  J.  .uffi.  >y  pub! is1 
'Droit  "U-s  (  ieiis  maritime  um\  1      I 

!,   i:i     I  S,  ,.t,    hi.   •  1  landbuch    \ 
.     i  ;    his   uork   en: 

und  des  1  A  •  •  tl  by 

\\  ilham    I  ;  d    in    Baltimore    in  1     N. 

'J 
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belligerents,  and  in  1811  Count  Merlin  published  his  valuable 
'  Repertoire,'  which  has  since  been  greatly  enlarged.  De 
Steck  published  in  1/90  his  '  Essay  sur  les  Consuls.'  Warden, 
United  States  consul-general  in  France,  published  in  1815 
a  valuable  work  on  the  same  subject,  which  was  translated 
into  French  by  Barrere.  John  E.  Hall  published  in  Balti- 
more in  1809  a  treatise  on  'Admiralty  Practice,'  in  which  he 
embodied  a  translation  of  Clerke's  '  Praxis,'  which  was  first 
published  in  Latin  in  1679.  Robinson  published  his  'Col- 
lectanea maritima  '  in  London  in  1801.  Marin  published  his 
'  Derecho  Natural  y  de  Gentes  '  in  1800. 

§  28.  But  any  deficiency  in  the  number  and  character  of  Judicial 
professed  writers  on  public  law  during  this  period   is  more 
than  compensated  for  by  the  decisions  of  judicial  tribunals  on 
questions  of  international  law,  and  more  particularly  of  the 
maritime  law  of  nations,  the  judgments  being  often  character- 
ised by  profound   learning  and   great  legal   ability.     Of  the 
English  judges  of  Admiralty  and  prize,  Sir  William   Scott, 
afterwards  Lord  Stowell,  was  unquestionably  the  most  able  and 
the  most  distinguished.     Mr.  Duer  very  justly  remarks  :  '  In 
the  same  sense  in  which  Lord  Mansfield  is  usually  termed  the 
father  of  commercial  law  in  England,  Sir  William  Scott  may 
be  justly  regarded  as   the    founder  of  the   law  of  maritime 
capture.      Its   principles,  it  is  true,  had  been   stated  by   the 
great  writers  on  public  law  —  Grotius,  Puffcndorf,  Vattel,  and 
P>ynkershoek  —  but  they  were  stated  in    terms   so  loose  and 
general  as  rendered  them  too  liable  to  be  differently  under- 
stood and  applied  by  different  nations.'      It  is  by  a  series  of 
judicial  decisions  of  prize-courts  of  England  and  of  the  United 
States,  and   principally  by  those  of  Sir  William  Scott,  that 
these  principles  have  been  rendered  clear,  definite,  and  stable  ; 
they   have  been  rescued  from  the  domain  of  theory,  and  by 
successive    elucidations    and    varied    illustration     have    been 
expanded   and   wrought   into  a   consistent,  harmonious,  and 
luminous   system.      The  opinions  of  Sir   William    Scott    arc 
those,  not  merely  of  a  jurist,  but  of  a  scholar,  philosopher,  and 
statesman  ;    and    they    are    as    much    distinguished    by    the 
beauties  of  their  composition  as  by  their  sagacity  and  learning 
and  comprehensive  views.'1 


,-,  vol.  i.  pp.  ".\(*,  747  : 
pp.  45  47  ;  Hoffman,  L,^,il  >','«..';<.>,  vol.  ii.  j       !-.'•; 
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(A   /'.  »t  ///<•  •    I'icnna  to  tlic  Treaty  c/ 
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Europe, exhausted  by  tin-   ;_rrr:it  wars   of  the  I-Yen<  h 
K    .    'ation  and  Kmpirc,  which  were  terminated  \>y  the  t        •  « 


d  Vienna  in  1814  and  [815,1  da  long  peri    i 

i  a!  peace,  interrupted  only  by  the  internal  revolutions 
of  Gl  Frai  B      Minn,    Poland,    and    the   war    bctw< 

Russia   and  the  Porte,  whuh  :minatcd  by  the  '  of 

Adrianople  in    l$2<>.      These  wars,    however,    \\ere    too  limi' 
in  their  extent  and  too  temporary  in  their  <.  ha  racier  to  disturb 
1    tranquillity   of  nations.      The   |i  ^  of  the  j.     | 

had   'au^ht  the  Allies  the   impolicy  of  di.  talin;^  to  others  the 
form  and  character  of  their  government  or  the  person  of  their 
:•,  and  when   France  in    I  S  }o   revolted   and   dethroned    her 
kin-  n  exiling  the  Bourbons  whom  the  Allies  had  fin  •  d 

her  to   receive  in    lSi5,   she   was   permitted   to   form   her  own 

rnment  ami  her  own  sovereign  without  molestation 

or  foreign  interference.      The   same   regard    for  the   princij 
of  international   law,  and    the    ri^ht-  oi 

not  shown  in  some  oth<  -  :   but  the  riidit  of  intervention 

in  the  internal  affairs  of  other  States,  where  not  justified  «-r 
required  by  existing  treaties,  \\  as  not  only  not  claimed,  but 
expressly  denied  by  British  stalesinen.  In  America  during 
this  period  tlie  Spanish  and  I'ortu-ue-c  province-,  following 
the  example  of  their  northern  neighbours,  revolted  against  the 
'Tinm-nts  of  the  motlu-r  countries,  and,  afl 

D 

many    ;  !     in    establishing    their    imlepemle- 

and  assumed  the  position  and  rank  of  - 

I'niti  .':  :ot"itin^  by  the  Ion-  to  people  her  wide 

domain  by  F.uropean    immigration,  and    to  build  up  her  c 
men  i. n    marine   by   UP  trade    with    other    COUntl 

lly  be  .  formidable  rival  to  the  great  maritime  Pou 

But  the  treat  '  .'lent    hail  left    ir  d    the 

important    »]ue-tions   uhi'h    had    been    involved    in    the    \\ar 
wit'    •        t  Britain  in  isi  j.  ami  new  causes  of  difficulty  were 
•.inually  .e  n  the  two  countries,  which  ca 

will  t  that  \\  ir  •    me\  liable.       P-ii! 

and    v.  d,    and     nio-i     c»f    the    |»omts    of 
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dispute  were  happily  settled  by  the  treaty  of  Washington  in 
I842.1 

§  30.  The  more  important  questions  of  international  law,  Questions 
agitated  during  this  period,  were  the  right  of  armed  interven- 
tion, as  in  the  case  of  Naples,  Spain,  Greece,  and  Belgium  ;  the 
right  of  forcible  annexation,  as  in  the  case  of  the  kingdom  of 
Poland  ;  the  internal  and  external  rights  of  confederated 
States,  as  in  the  case  of  the  Germanic  and  Swiss  Confedera- 
tions ;  the  rights  of  sovereign  and  independent  States  to 
change  their  government,  as  in  the  case  of  France,  Belgium, 
&c. ;  the  free  navigation  of  great  rivers  which  divide  or  run 
through  different  States,  as  the  Rhine,  the  St.  Lawrence,  the 
Mississippi,  &c.  ;  the  right  of  territorial  jurisdiction  over  inland 
waters,  as  the  Black  Sea,  the  Dardanelles,  the  Bosphorus, 
&c. ;  the  right  of  colonial  revolution  and  independence,  as  in 
the  case  of  Mexico  and  the  Spanish  and  Portuguese  provinces 
of  South  America  ;  the  right  of  visitation  on  high  seas  in  time 
of  peace  to  search  for  slavers  ;  and  the  case  of  the  destruction 
of  the  United  States  steamer  '  Caroline '  by  British  forces. 
Another  question  agitated  during  this  period,  and  most 
warmly  discussed  in  the  British  Parliament,  was  the  right  of 
the  people  of  one  State  to  assist,  in  time  of  peace,  the  insur- 
gent colonies  of  another  State.  This  question  arose  with 
respect  to  the  expeditions  fitted  out  in  England  in  aid  of 
the  insurgents  of  Spanish  America — expeditions  similar  in 
character  to  those  which  in  the  next  period  were  organised 
in  the  United  States,  and  generally  known  as  '  filibuster  ex- 
peditions.' Laws  were  passed,  nominally  to  prohibit  them, 
but  these  laws  were  a  mere  dead  letter  upon  the  statute- 
books.2 

§  31.  Among  the  authors  of  this  period  who  have  treated  Writings 

of  matters  connected  with  international  law,  we  may  mention  of. 

J  publicists 

the  names  of  Kamptz,  Kluber,  Hegel,  Whcaton,  Kent,  Story, 
Manning,  Bello,  Pfeiffer,  C.  D.  Martens,  Garden,  Pardessus, 
&c. 

1  Alison,  Hist,  of  Europe,  second  series  ;  Capefigue,  Hist,  dc  la 
Restauration  ;  Capefigue,  L1  Europe  depuis  FAi'cnancnt  du  Roi  Louis- 
Philippe  ;  see  ch.  xiv.  §  20. 

-  Whcaton,  Hist.  Law  of  Nations,    pp.  425  758:    Alison,  Hist,    of 
Europe,  ch.  Ixvii.  §§  47  91  ;  Alison,  I  list,  of '  l:.itrope,  second  scries,  c  h.  i\. 
§§  103-106.     As  to  the  law  at  the  present   day  on   this   subject,  see  the 
British  Foreign  Enlistment  Act  (1870),  and  the  remarks  in  vol.  ii.  c  h.  xxiv. 
§  14- 
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<  Knmpt/.  published  al  1'   :!in,  in  1*17.  hi-   '  Neue 
Literatui    '      V   Ikcrrcchl        It  is  a  continuation  of  the  wi 

.  '  '"iin  a    \.ilu. ih!c    history   of  the    law 

of  iiuti»n-       1<   in  Louis  Klu'r>  '7'1-.  'lied    i  :irst 

published  his  '  Droit  des  Gena  moderne  de  1'Kuropc  '  in    iSio  ; 

i    i-ilitioii,   entitled  '  Kiin.pais.  ''..-      V  t,'   was 

published  in  1 82 1,  and  an  en]  edition  of  the  French  work 

in    1831.      Kluber   uas   the   author  of  numerous  other   works 
•     :  with  international  jurispriu'.t  >  William 

•  lerick     lle-cl,    a    nat  t     horn     17;    .    died 

.•.uthor  of  a  numher  of  works-  on  philosophy 
and  law,  in  one  of  which  he  ino-t  al)ly  refutes  the  political 
the  'Kant.  His  •  Klemcnts  of  Ri-ht,  or  the  liasi 

tural   Law  ami  1'olitiVal  Sciem c  '    '  (irundlinien  «i  iits. 

i   N.iturrecht  uu  haft   in  (irundn'ssc  '  ,   was 

published  at  Merlin   in    l.S^i.      Henry  \\"1:  Amen 

author    horn   17*5,  died   I.^S;   published   the   first   edition   of 
his  '  Llements  of  International  Law'  in  This  work  was 

nlai        :    by   U'heatoii,  in   three   sulj-c.jiient   i-ditioiis, 
the  last  bcint,r  in  I  .^47.'    I  lr  had  previously  written  on  the  '  I 
oft'aptui'  '  Mil)M-.|uently  he  published  several  important 

\\orkson    international   jurisprudence      Janie,    Kent,  another 
American  writer    born   17''^,  died    (847),   pul)li>hed.   in    l- 
the    first    volume   of  hi--   'Commentaries    on    Ameri'  .1-1    La 
\\hich  briefly,  but  most  ably,  disciis-es  the  fundamental  princi- 
ples of  international  law  ;   the  entire  work  was  not   o>mpl<  ' 
till   1X30.      Jo-<  j.h  Story,  op..-  of  the  ju   '  of  the    Supn 

:rt  of  the  L'nited  State-  born  I  77- j.  died  1X45  ,  published, 
in  iX.vj,  his  '  ( 'oinmentaries  ,,n  the  ( "ontli«  tol  I  AM  5,'  in  which 
he  examines  many  important  questions  <•!"  international  juris- 
piuden.  .-  \\'illi,un  Ok  Manning,  an  l-'.n^lish  author,  pub- 
lished, in  i  s  ^,.  his  e  •  ntitled  '  Commentai 

the  Law  (»f  Nations.'      An'':;         Bello,   a    nati\e   of    \'ei,. 

'  .e.l.  in  in    Chili,  a   valuable   and   able  elementarv 

Work,  entitled  '  Princi]  I1       .  ho  Int.rna<  ioiial.'      I1.    \\ 

;   published,  in    iS|.^,his   '  In  u  ie  iVni    sjnd   Rcgierui 
hand!un;.;en,'  ,n.l    in     |S.?_^    iSji     !-.    '  Das     Rccht 

• 
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Kriceseroberung,'  &c.     These  works  are  valuable  for  contain- 

o  o ' 

ing  learned  discussions  of  certain  questions  noi  treated  of  in 
other  modern  works  on  public  law.  Charles  de  Martens  pub- 
lished his  'Manual  Diplomatique'  in  1822,  his  'Causes 
Celebres  du  Droit  des  Gens  '  in  1827,  and  his  'Guide  Diplo- 
matique' in  1832.  He  is  also  the  author  of  several  other 
works.  Count  de  Garden  published  his  '  Traito  complet  de 
Diplomatic '  in  1833.  ].  M.  Pardessus  commenced,  in  1828, 
the  publication  of  his  '  Collection  de  Lois  maritimes,'  but  the 
entire  work  was  not  completed  till  1845.  The  first  of  two 
volumes  was  subsequently  published  separately,  under  the 
title  of'  Us  et  Coutumes  de  la  Mer.'  P.  S.  Boulay-Paty  pub- 
lished, 1821-3,  his  '  Cours  de  Droit  commercial  maritime.' 
Count  d'Hauterivc  and  Baron  de  Cussy  began,  in  1834,  the 
publication  of  their  '  Recueil  des  Traites  de  Commerce.'  Pro- 
fessor de  Felice  published,  in  1830,  his  '  Lecons  de  Droit  de  la 
Nature  et  des  Gens.'  Professor  Cotelle  published,  in  1819,  a 
volume  entitled  '  Droit  de  la  Nature  et  des  Gens.'  Frederick 
Saalfeld  published,  in  1833,  his  '  Handbuch  des  positivcn 
Volkerrechts,'  an  elementary  work  of  considerable  merit.  The 
posthumous  work  of  G.  de  Wai,  entitled  '  Inleidning  tot  clc 
\Vetenschap  van  hct  Europeesche  Volkenregt,'  was  published 
in  1835.  M.  Schafner's  work,  on  the  '  Development  of  Private 
International  Law'  (' Entwicklungdes  Internationale!!  Privat- 
rechts '),  was  published  in  1841.  H.  Ahrens's  '  Cours  dc  Droit 
naturel  '  was  first  published  in  1840;  it  soon  passed  through 
several  editions,  and  was  translated  into  various  languages. 
M.  S.  F.  School  published,  in  1817  and  1818,  his  '  Histoire 
abregee  des  Traites  de  Paix.'  Lagct  de  Podio  published,  in 
1826,  his  'Juridiction  des  Consuls  cle  France.'  Borel  pub- 
lished, in  1831,  an  enlarged  edition  of  his  work,  entitled  '  1  )e 
1'Originc  ct  des  Fonctions  des  Consuls,'  which  originally 
appeared  in  Russia  in  1837.  The  fourth  volume  of  Alexander 
de  Miltitz's  '  Manuel  des  Consuls  '  appeared  in  1839  ;  the  death 
of  the  author  prevented  the  completion  of  the  work.  Jos,.'- 
Kibiera  dos  Santos  and  Jose  Feliciano  do  Castilho-Barreto 
published,  in  1839,  a  valuable  work  in  two  volumes,  entitled 
'  Traite  du  Consulat.'  Schmolz  published,  al  lierlin,  in  1817, 
his  '  Europaischcs  Volkcrrccht.'  Gagern  published,  at  I.eipsiY, 
in  1840,  a  work  entitled  '  Critik  de ,  V.  >lkerrechts.'  Minis 
published,  at  the  same  place,  in  1838,  his  \v<>rk,  entitled  '  1  >,e 
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1'itkin's   '  1'olitieal    ami    Civil    lli\t..r\-   of  the 

.     published  in  i> 
of  the  historical  writers  of  this  period  havedi- 

lly,  hut  with  marked  ability,  .some  of  tl 

tjons  of  international  law  whi  out  of  the  memorable 

•    [lowing  the  l-'rem  h   Revolution.      Among  the  historical 

u  i  ;•  f  tins   ch  mention    tl:  Uan-n 

lini,     Mathieu     Ihimas,    l:<,y,     Thier^,    (  'laiiM.-wit/,    Ko<  h. 

Burlow,  the  Archduke  Charle  .  Maj  er,  l'«  -I-  -t,  (union  Saint- 
(yr.   ami  Such  •      The  '  M&Tioires  '  di<  by  Nap-.u-.m  at 

St.  II  li  na  to  Gourgaud,  Montholon,  and  others  contain  many 

Jn;^  remarks   upon   questions   of  international    law    \\hich 
had  bee  i,  .:etl  in  ICurope  during  hi^  rei^n. 


lint!:  A-/-/.'-/     /•><';//  ///<•    Treaty  of   \\  !,in   /<>  the   Cii'il 

\  \  '(//•  ///  ///<•  L  'nitcti  States,  i     :  •   '  i  . 

Political  \2.    Among  the  most  important   events    which    or,  nrn-d 

in  I-'.nrojie  during  this  periorl,  we  may  mention  the   expulsion 
from     I'Yaiife    of    the    younger    house   of   the    1'oiirbons,    the 
n--toratii»n  of  the  family  of  the  Hoiiapartes.  a:id  t!.         I    Mi^h- 
ment   of  the    Imperial    Government   of    Napoleon     III.;     t' 
abortive  attempts  at  insurrection  and  n  in  Ital\-;   t! 

It      in      Hur-'.ary     and     the      comj)lete     sul  tion     and 

absorption  of  that  nation  b\-  Austria,  through  th« 

ai"!  armed  intervention  of  Ru^^ia  ;   the  Crimean  war  between 
Ku  de,  and    I'Yan  I'.ritain,  Sardinia,  and 

the  l''.rte  mi  the  other;   the  Italian  war  betv.  .-en  Austria   and 
th<-  allied  f  •  f  I-'rance  and  Sardinia,  and  its  appeiulix,  the 

•ion  and  D  nisi  ilidation  of  It.; 
The  wars  waged  by    I'ran.e  in   Africa,  by  Russia    in  A-ia. 

at   I'.iitain  in   India,  and  by    1  and    (in-at    Hi;' 

in  China  ami    S\'iia,  and    by    Spain    against    NforOGCO,   do    n..t 
pn  yithin  the  limits  of  this   hist.irieal    sketch.      In 

Aim-He  a  the  mo^t  i>  •  t  of  Texas  fl 

M-  ,d   it-,   voluntary   ai  •  -n    to   the    I'nited   St.r 

and   the  war   which   resulted   therefrom    1><  t  the   two   re- 

public-..     This  war  wa^  terminated  by  the  treaty  of  Guadalu] 

1  ;  .      li\    whi«  h  M<  d  to  the  I'nit.         I    •    s 

portion    of  In  r    ti  nitory.       The  I     n    of   ; 

.     •  bandin     •  i 
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troops,  whose  restless  spirits,  under  the  leadership  of  designing 
and  unprincipled  men,  sought  occupation  in  the  lawless  and 
disastrous  expeditions  which  were  fitted  out  in  different  parts 
of  the  United  States  against  Cuba,  Lower  California,  Sonora 
and  Nicaragua,  generally  known  by  the  name  of  Filibuster 
Expeditions.1 

§  33.  The  more  important  questions  of  international  law  Questions 
agitated  during  this  period    in   America  were — the  right  of^U 
jurisdiction  over  arms  of  the  sea,  arising  out  of  the  fishery  America 
question  on  the  north-eastern  coast  adjacent  to  the  British 
and   American  possessions  ;  the  rights  of  secession  and  an- 
nexation, as   in    the    case  of  Texas  ;  the   rights  of  military 
occupation  and  of  conquest,  as  in  the  case  of  Mexican  ports 
and    in   territories   possessed   by,  and   ceded  to,  the   United 
States  ;  the  rights  of  neutrality  and  of  embassy,  as  in  the  case 
of  British  enlistments  in  the   United  States,  and  the  conse- 
quent  dismissal    of  the    British    minister    and   consuls  ;    the 
character  of  unauthorised  military  expeditions  by  citizens  of 
one  State  against  those  of  another  when  the  governments  of 
the  two  countries  are  at  peace  with  each  other,  as  in  the  case 
of  the  various  filibuster  expeditions  upon  Cuba,  Mexico,  and 
Central  America  ;  the  proposed  treaty  for  the  protection  of 
Cuba,  and  a  guarantee  by   Great   Britain,    France,  and    the 
United   States  of  the  status  quo  in  the  West  Indies ;    thus 
introducing  into  America  the  principle  of  supervision,  inter- 
vention, and  balance  of  power  which  now  prevails  in  Europe  ; 
and  the  right  of  intervisitation  of  ships  on  the  high  seas  in 
time  of  peace  for  the  suppression  of  the  slave  trade.2 

§  34.  The  questions  of  international    law    most   agitated  Questions 
during  this  period  in  Europe  were  those  respecting  the  right  bf]Europe 
of  armed  intervention   by   one    State  in   the    internal  affairs 
of  another,  arising  out  of  the   revolutions  in   France,   Italy, 
Germany,  and   Hungary  ;  the  preservation  of  the  balance  of 
power  in  Europe,  arising  out  of  the  encroachments  of  Russia 
upon  the  territory  of  the  Ottoman   Porte,  and  her  manifest 
intention    to    enlarge    her  dominions    by    the    absorption  of 

1  Presidents'  Messages  and  Congress  Documents  on  the  War  ik.nl h 
Mexico. 

'•  I'hillimore,  On  Int.  Laiu,  vol.  i.  pp.  465,  466  ;  M;ircy,  /)//>.  Corre- 
spondence, Cong.  Docs.;  Everett,  Letter  of  Dec.  i  s7,  1852,  ( ><//.•;.  />/><•*.; 
I'rcsidcnts'  J/rvtwiyv,  Dec.  t'-'^f>  57  58  ;  Whcalon,  l:lc»i.  Int.  /,/:.•.  |.t.  n. 
<  h.  i.  §  3,  note. 
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'.similar'  hinents   nf  An  !i  i.i  in   Italy;    the 

les,  the  ri   lit--  ami  duties  of  neut 

the  qi;      •  Tahaiid,  u!    neutral  ;.;•»  ids   in  cm  my    ships, 

Is   in    neutral    ships,  arising  out  <  •!'  the  \\.ir 

:nea  between    l\lls>ia    anil    the   \\e-t'-m    I'oucr-.  ;    the 

::t    i -I"    f.'iei.;n     enlistment     in     neutral    territory     and     the 

:its   and   duties   of  embassy,   as   in    the  of  the    British 

mi:      •    :         :       :isiils  in  the  I'niti-d   St.ites.  and   of  the  British 

minister   in    Spain;    the    abolition    of    pmatecnn^,    and   the 

il    polity   of  Lhaii^iii1^   the   eon\ entional  la\v   of  nations 

\\ith    resped    to    maritiine   capture  •  nform    to   the 

modern    rules  of  war  upon   land,  as   p:  i   by   the    I'nited 

•    •       to  the  maritiine  S'  •    1   urope ;   the  rights  of  belli- 

ts  on  land,  and  ot    eon'jiiest,   as    in    the   Italian    \\ar,   and 

the  cession  to  Frame  and  tran-t       '  I    Lombard}-; 

and    the    rights    of  other  ^n    and   dependent  St.  : 

ltal\-    as    connected    -.vith    the    ri-ht    of  inter\i-iiti..n    and    the 

e<|iiilibriuin  oi'pouer  in  l-airnpc.' 

n%»  This    prriod     \\as     ,    .  .     prolific     in     \v- 

1ti  ])iot.  -s,-,Hy   ilf\'oteil   to    international    law,  or   which   tre.it    of 
subjects    o.ntiected    with    that     brain  h    of    le;^al  .       \\  e 

will  pron-i-d  to  mention  some  of  the   more  important  oft! 

publications. 

Ili-nry    \Vheaton    published    in     1X42    hi  iy    on     • 

1  kiv^ht    of   Visitation   and    Seaivh.'   and    in   I  S.j  5    his  •  1  |  j-tory 
ot  tin    Law  of  Nation-,,'  ba-cd  on  a  memoir  previously  pub- 
lished   in    Lremh    and    submitted    to   the  Institute   o|    I 
lames    Rcddie    published    in    lS.;j    his   '  Intjuii  i«.-s    in   Inteitia 

tional  Law/ and  subsequently  hi      :  ches,  I  list..rii  a!  and 

(   ntiial,  in    Maritime    International    Law.'      Archer    l'< . !-,,,)    in 

;S    publishi-d    a    work    entitled    '  I'rineiplcs    of   the    1 
Nations.'       Kiihard    \\ildman    published    in     \*4<>   a    \alu.i' 

rk  entitled  '  Institutes  of  International  Law.'     J..!m  \\  •   • 

lake  published  in    I  -Host    <  it  'Treatise  on  I'n  . 

Inteinational   1  .a ••. .'  and    in    iS./oa  >  dition  of  the    same. 

\\in     l'.ea<  h     l.aureme    iml>lished    in  md    in     l8<    ;    an 

i  of  Wheaton's '  Elements  of  Inteinational  Law.' with 

mlrodiK  tory    rC1  and    \aluable    notes;    in     i 

loriral    sketi  h    of   the    ii;.;ht    «-t  '  \'i-it.tt  ;on  and   Starch'; 
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and  in  1868-1880  'Commentaries  on  the  Elements  of  Inter- 
national Law,  and  on  the  History  of  the  Progress  of  the  Law 
of  Nations.'  This  eminent  American  lawyer  was  born  at 
New  York  in  1800,  and  died  in  1881.  Sir  Robert  Phillimore, 
who  died  in  1873,  published  in  1847  a  valuable  work  entitled 
'  The  Laws  of  Domicile,'  and  in  1854-6,  and  again  in  1871-3, 
his  learned  and  elaborate  treatise  entitled  '  Commentaries  of 
International  Law,'  which  erudite  publication  is  continued  by 
his  son,  Sir  Walter  Phillimore.  Sir  George  Bowyer  published 
in  1854  his  '  Commentaries  on  Universal  Public  Law,'  in  which 
many  questions  of  international  law  are  fully  discussed.  He 
died  in  1883.  Of  Continental  works  we  may  mention  the 
following : 

Lawrence  Basil  Hautefeuille,  of  Paris  (born  in  1805,  died 
in  1875),  published  his  valuable  work  entitled  '  Les  Droits  et 
Devoirs  des  Nations  neutres  en  Temps  de  Guerre  maritime  '  in 
1847-9;  it  xvas  followed  by  three  editions,  the  last  being  in 
1868.  Theodore  Ortolan  published,  in  1845,  '  Regies  Inter- 
nationales et  Diplomatic  de  la  Mer.'  Eugene  Ortolan 
published  in  1845  'Des  Moyens  d'acquerir  le  Domaine 
International.'  Foelix  published  in  1843  his  'Traite  du 
Droit  International  PriveV  A  new  edition  of  this  work 
was  published  by  Charles  Demangeat,  at  Paris,  in  1858. 
G.  Masse  published  in  1844  his  work  entitled  '  Le  Droit 
Commercial,'  &c.  A.  de  Pistoye  and  Charles  Duverdy 
published,  in  1855,  their  elaborate  work  entitled  'Traite  des 
Prises  Maritimes.'  Baron  Ferdinand  de  Cussy  published 
his  '  Dictionnaire  du  Diplomate  et  du  Consul'  in  1846;  his 
'  Reglements  Consulates'  in  1851  ;  his  'Phases  ct  Causes 
celebres  du  Droit  Maritime  des  Nations'  in  1856;  and  his 
'  Precis  historique  des  Evenements  politiques  '  in  1859.  Louis 
Pouget  published,  in  1858,  '  Principes  de  Droit  Maritime'; 
and  the  same  year  Aldrick  Caumont  published  his  '  Diction- 
naire universel  du  Droit  Maritime.'  J.  Bcdarride  published 
his  '  Droit  Commercial '  in  1859.  Two  Spanish  works  pub- 
lished during  this  period  are  worthy  of  particular  notice. 
The  posthumous  work  of  Jose  Maria  clc  Pando,  who  died 
in  1840,  was  published  at  Madrid  in  1843  under  the  title  of 
'  Elcmentos  del  Derccho  Intcrnacional,'  and  in  1849  Don 
Antonio  Riquelme  published  his  '  Elemcntos  del  Derecho 
Publico  Intcrnacional.'  Silvestre  Pinheiro-Ferreira,  a  Portu- 

I)    2 
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birth.  ;  .  in   I  S.;  -  111  Dn  'it  public.' 

Id          •      author  of  numerous  articles  in  the  Fren  h*  Revue 

!  '  '  •     'tel  and  Mar: 

•    :  •  1'uttrr,  <.f  the  I 

on   (]ue-4ions  of  ii  •  .1    law    uere   • 

ami   published   in  under   the   title   < >f    '  ] '.     tl 

/ur     Yo!  und     U  ift.'        A.     \V. 

1  Lifter    published     in     1X44    a     v. • -rk     mi     intc:       I 

!  •  1  ).t-  Europais*  h<-  Voll  •  I       the 

:h   editio!  oinpiled  in   I  S; v      Fren<  h   ed;ti"n-  .  .f  this 

i-kiiown  work,   under   the   title  ,,f  •  I  .-•  h:,.it  International 
Public  de  riuir«tj»e.'  were  pul)!i-lied  in    :  -ul  suhsei jiiently. 

lie    was     horn    at     Sehui-init/     in     I,"'/,    and    died    in     I 
Mensch     publi-hed,     in      i  Manuel     |>r.  du 

Coii^ulat  ; '   and    MOK  nil,   in    1X50,   hi-    'Manuel    c!< 

.-ulaii  Alexander     d       '  •]     pul'  in     I ."  :  i  .    a 

•tiiiidi'    pratiijue    du    Con^ulat,'    v.  hich    W 
•  I  ..rmulairc  ;   new  edition^   <  >\    hotli   tl 

valuable  works  \\ere  published  ii  .  and   I  • 

1     »unt  deiiardin  i  oinineii'  ed,   in   1X50,  the  pub  of  his 

iininou-   work   cntithd  '  1  Ii-:  i       • 

Paix.'  C.  \'<'ii  Kalternborn  j>ubli>hed,  in  [847,  a  work 
entitled  '('ritik  d«  -  VolkerrechtS,1  and  in  |S.;S  another 
entitled  '  Zur  (  M--<  hichte  <:•  \atur-und  \'olkerrei  ht-  '  A. 
Villefort's  pamphlet  on  •  |'ri\  I  )iploin;iti(]iu-s.'  publi-he<l 

in   |S;S,  j-,  a  \\ork  of  inuch    mer:t.      A    I  i>  <\-  -n   of  the 

Italian  work  of  Ferdinand  I  .ii' «  h«--i- Pal'.i  was  published  in 
1X42,  under  the  tit!<  of  '  I'riiu  ip<--  du  1  Maiitime.' 

II.  H.  (  )ppenheim  published  at  Frankfort  in  1*45  a  manual 
on  international  law  cntit!«d  '  Sy-t  '.  :as.' 

US    |)ublishcd     in      l:M7     a     work     entitled    'Mas     I.u- 
i  i  haft-recht        Gardner    pu!)li-hed    in    iS'Ki   hi->    '  In- 

stitut<         '    International    Law.'      TL  I  )wi-ht    \\ 

HI  at   N-        \  •  >tk,   I  Sni  i  published  hi-   'hit  >n    to  the 

itimial    I  .aw  '    in  and    •  -ther   editu  ms    "I 

me  in  is~4  and  in  1879      He  wi  ted  1         lent 

"  -Id    Neumann.  .      nna,  pub- 

I  laTidbn.  h  des  Consulal  \ 

•  Aii-trian      1  •••in      l  '  i      - 
\,    ,                                      • 
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of  Wiesbaden  (born  in  1822),  published  his  '  Die  Systematik 
des  Volkerrechts  von  Hugo  Grotius  bis  auf  die  Gegenwart,' 
or  '  The  System  of  the  Law  of  Nations  from  Hugo  Grotius  up 
to  the  Present  Time,'  in  1858  ;  '  Praxis,  Theorie  und  Codifica- 
tion des  Volkerrechts,'  or  '  Practice,  Theory,  and  Codification 
of  the  Law  of  Nations,'  in  1874,  as  well  as  a  number  of 
articles  in  the  '  Encyclopaedia  '  of  M.  de  Holtzendorff.  Other 
authors  of  treatises  on  particular  branches  of  jurisprudence — 
as  insurance,  commercial  and  mercantile  law — have  incident- 
ally discussed  certain  questions  of  an  international  character 
with  learning  and  ability.  Among  these  we  may  mention 
'  The  Law  and  Practice  of  Maritime  Insurance,'  by  John  Duer, 
published  in  1846,  which  contains  a  very  complete  summary 
of  the  decisions  of  the  prize-courts  of  England  and  America 
on  maritime  captures.1  Of  the  judicial  opinions  collected  and 
discussed  in  Mr.  Duer's  work  there  are  none  of  more  marked 
ability  than  those  delivered  by  Chief  Justice  Marshall  and 
Mr.  Justice  Story  in  the  Supreme  and  Circuit  Courts  of  the 
United  States.  The  decisions  of  these  two  eminent  judges 
on  questions  of  international  law,  and  more  particularly  of 
maritime  capture,  rank  at  least  next  to  those  of  Sir  Wm. 
Scott,  and  on  some  points  they  are  regarded  in  the  United 
States  as  the  better  authority.  It  was  in  this  period  that 
the  term  '  Private  International  Law ' — a  most  misleading 
nomenclature — was  first  coined.2 

§  36.  Some  of  the  numerous  and  important  questions  of  Diplo- 
international  law  which  have  been  agitated  within  the  last 
thirty  years  are  treated  of  in  the  text-books  to  which  we 
have  just  referred,  but  many  of  them  are  scarcely  alluded  to, 
and  some  are  not  mentioned  at  all.  We  find  some  able  and 
valuable  discussions  of  various  events  of  the  Crimean  and 
Italian  wars,  and  of  the  questions  to  which  they  have  given 
rise,  in  the  diplomatic  correspondence  and  parliamentary 

1  It  is  proper  to  remark  that,  with  regard  to  the  dates  of  the  births, 
deaths,  and  publications  of  many  of  the  authors  referred  to  in  the  fore- 
going pages,  there  are  numerous  conflicting  statements  in  biographical 
and  bibliographical  dictionaries.  Halleck  followed  those  which  he  believed 
to  be  the  best  authorities,  although,  in  a  few  cases,  there  is  some  cause  to 
doubt  their  correctness. 

-  'It  is  most  important,'  says  Professor  Holland  (J\/c»icn(s  of  Juris- 
prin1i'Hd\  347  ,  Tor  the  clear  understanding  of  the  real  character  of  the 
topic  which,  for  the  last  forty  years,  has  been  misdescribed  as  "private 
international  law,"  that  this  barbarous  compound  should  no  longer  be 
employed.' 
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\  isit  in  time  <  if  pea<  e.  The  diplomatic  paper-  <  f  Nap'  .lei  m  III. 
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German  war  of  1870,  commenced  by  France,  nominally  with 
regard  to  the  candidature  of  the  hereditary  Prince  of  Hohcn- 
zollern  for  the  throne  of  Spain,  which  resulted  most  disas- 
trously for  the  former  country,  the  French  being  severely 
defeated  and  a  great  portion  of  Alsace  and  Lorraine  annexed 
to  Germany ; '  the  Bulgarian  atrocities  perpetrated  under 
the  feeble  rule  of  Turkey  ;  the  Andrassy  Note  of  1876  ;  the 
abortive  Conference  of  Constantinople  of  1876  ;  the  Treaty 
of  San  Stefano,  1878,  containing  many  provisions  which  were 
a  reversal  of  the  Treaty  of  Paris,  1856  ;  the  Treaty  of  Berlin, 

possession  of  the  Isle  of  Alsen,  the  Danes  were  defeated,  and  the  Danish 
Government  was  subsequently  required  to  surrender  Schleswig-Holstein 
and  Lauenberg  to  the  allies.  By  the  Convention  of  Gastein,  Schleswig 
was  to  be  governed  by  Prussia,  and  Holstein  by  Austria.  A  dispute  soon 
arose  between  Prussia  and  Austria,  terminating  in  the  war  of  1866,  in 
which  Prussia  took  possession  of  both  Duchies  without  difficulty.  In  this 
war  the  Prussians  were  signally  victorious,  and  finally  defeated  the 
Austrians  in  the  battle  of  Sadowa,  who,  by  the  terms  of  peace,  were 
obliged  to  relinquish  all  connection  with  the  German  Confederation. 
Prussia,  moreover,  by  this  war  annexed  Hanover,  Hesse-Cassel,  Nassau, 
and  Hesse-Darmstadt,  and  the  city  of  Frankfort,  and  assumed  military 
and  diplomatic  power  to  the  north  of  the  Main. 

1  In  1870  the  Franco-German  war  commenced,  nominally  on  account 
of  the  refusal  of  the  King  of  Prussia  to  make  certain  promises  with  regard 
to  the  candidature  of  the  hereditary  Prince  of  Hohenzollern  for  the  throne 
of  Spain,  but  it  was,  in  fact,  a  culmination  of  a  mutual  hatred  and  rivalry 
which  had  for  several  years  past  been  growing  up  between  France  and 
Prussia.  War  was  declared  by  France,  and  a  small  victory  was  at  first 
gained  by  her  arms  at  Saarbriick  on  August  2,  but  here  the  tide  turned. 
At  Weissembourg,  on  August  5,  the  French  general  Douay  was  killed  and 
his  troops  routed  ;  at  Worth,  on  August  6,  after  fighting  most  bravely 
under  Marshal  MacMahon,  the  French  were  put  to  flight,  leaving  an 
immense  amount  of  ammunition  and  stores  on  the  field.  After  this 
victory  the  German  army,  finding  the  passes  of  the  Vosges  completely 
undefended,  marched  without  opposition  on  Paris.  The  victories  of 
Spicheren,  near  Saarbriick  (August  6),  Rezonville  (August  16),  Gravelotte 
(August  1 8),  and  Mouzon  (August  30)  followed,  Nancy  having  submitted 
to  the  Crown  Prince.  On  September  2  the  battle  of  Sedan  was  fought, 
and  Napoleon  III.,  with  100,000  men,  forced  to  surrender  to  the  King  of 
Prussia.  The  capitulation  of  Strasbourg,  Toul,  Orleans,  Metz,  Thionville, 
Phalsbourg,  and  Montmedy  followed  at  short  intervals.  On  November  10 
the  army  of  the  Loire,  under  General  d'Aurelle  des  Paladines,  gained  the 
sole  French  victory  during  the  war,  at  Coulmiers.  Rouen,  Amiens,  and 
Orleans  were  occupied  by  the  German  soldiers.  In  November  some 
French  troops,  assisted  by  Pontifical  Zouaves  under  General  Charette, 
attempted  to  open  the  road  to  Paris,  then  invested  by  the  enemy,  but 
were  defeated  at  Beaume-la-Rolande.  In  the  following  year  the  French 
were  defeated  at  Le  Mans,  as  also  in  various  small  engagements.  Finally, 
on  January  28,  Paris  capitulated  to  the  German  army.  On  February  26 
the  preliminaries  of  peace  were  signed  at  Versailles  by  which  (inter  «lia} 
Alsace,  with  the  exception  of  Belfoi  t,  :md  Met/  uith  part  of  Lorraine, 
were  annexed  to  Germany,  and  Fiance  compelled  to  pay  2co,coc,cco/.  by 
instalments  ranging  over  three  years. 
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power  on  September  20,  1870;  the  'Alabama'  controversy, 
and  the  three  rules  of  neutrality  of  the  Treaty  of  Washington, 
1 87 1,  followed  by  a  reference  to  the  claims  in  dispute  between 
Great  Britain  and  the  United  States  to  an  international 
tribunal  of  arbitration  ;  the  '  Trent '  affair,  resulting  in  the  right 
of  the  inviolability  of  diplomatic  agents  and  envoys,  when  in  a 
neutral  ship  and  bound  from  one  neutral  port  to  another,  being 
definitively  established  ;  the  Conference  of  London,  1871,  which 
abrogated  the  neutralisation  of  the  Black  Sea,  but  declared 
it  to  be  an  essential  principle  of  international  law,  that  no 
nation  can  liberate  herself  from  or  modify  the  stipulations  of 
a  treaty,  without  the  consent  of  the  other  contracting  parties  ; 
the  establishment  of  '  International  Courts  '  in  Egypt  and 
their  jurisdiction  over  the  public  property  of  that  country  ; 
the  treaties  with  China  and  Japan,  by  virtue  of  which  Great 
Britain,  in  1865,  established  a  Supreme  Court  of  Justice  at 
Shanghai,  with  provincial  courts  in  China  and  Japan  ;  the 
acquisition  of  the  Khedive's  interests  in  the  Suez  Canal  by 
Great  Britain  in  1875  f°r  the  sum  of  four  millions  ;  the 
controversy  as  to  the  extra-territorial  position  of  ships  of 
war  with  reference  to  fugitive  slaves,  and  the  case  of  the 
'  Huascar '  in  1877,  raising  a  question  as  to  piracy. 

The  Convention  of  Geneva,  1864,  for  the  amelioration  of 
the  condition  of  the  sick  and  wounded  in  time  of  war  ;  the 
additional  articles  to  the  same  Convention  agreed  on  in  1868, 
but  not  yet  adopted  ;  the  Declaration  of  St.  Petersburg,  1868, 
limiting  the  use  of  explosive  bullets  to  certain  conditions  ;  the 
Brussels  Conference,  1874,  resulting  in  a  project  for  an  inter- 
national declaration  concerning  the  laws  and  customs  of  war, 
which,  however,  the  British  Government  considered  inexpe- 
dient, and  which  has  not  at  the  present  time  been  adopted 
by  any  Power  ;  the  Foreign  Enlistment  Act,  passed  by  the 
Parliament  of  Great  Britain  in  1870,  for  the  purpose  of  more 
carefully  regulating  the  conduct  of  British  subjects  during  the 
existence  of  hostilities  between  foreign  States  with  which 
Great  Britain  may  be  at  peace  ;  the  Territorial  Waters  Juris- 
diction Act  of  1878,  by  which  any  indictable  offence  com- 
mitted by  a  person,  whether  he  be  a  subject  of  her  Majesty 
or  not,  on  the  open  sea  within  one  marine  league  of  the  coast 
may  be  dealt  with  and  punished  by  British  Courts.  The 
'  Scramble  for  Africa'  of  1884,  and  the  competition  of  rival 
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Right  of  Prize  in  particular,'  in  1878.  Sir  Edward  Creasy, 
Chief  Justice  of  Ceylon,  and  Emeritus  Professor  of  History 
in ,  University  College,  London,  who  published  his  '  First 
Platform  of  International  Law'  in  1876.  He  died  in  1878. 
Richard  Henry  Dana,  junr.,  born  at  Cambridge,  Massa- 
chusetts, in  1815,  published  in  1866  a  new  edition  of 
Wheaton's  '  Elements  of  International  Law,'  this  being  the 
eighth  edition  of  that  valuable  work.  He  also  published  the 
'  Seaman's  Manual,'  a  dictionary  of  sea-terms.  He  died  in 
1882.  Francis  Wharton,  born  at  Philadelphia  in  1820,  died 
in  1889,  published  his  valuable  '  Treatise  on  the  Conflict  of 
Laws,  or  Private  International  Law,'  in  1872,  and  a  'Digest 
of  International  Law,'  in  1886,  by  desire  of  the  United  States 
Government.  Charles  Calvo,  born  in  the  Argentine  Republic 
in  1824,  published  his  '  Derecho  Internacional  teorico  y 
practice  de  Europa  y  America'  in  1868,  and  another  edition 
of  the  same  work  in  1870-72,  as  well  as  a  translation  into 
Spanish  of  Wheaton's  '  History  of  the  Law  of  Nations  '  in 
1861,  and  a  '  Complete  Historical  Collection  of  Treaties,  &c., 
of  all  the  States  of  Latin  America  from  the  year  1493  to  the 
present  day,'  in  1862-1869. 

F.  de  Martens,  Professor  of  International  Law  at  the 
Imperial  University  of  St.  Petersburg,  published,  in  Russian, 
'  The  Rights  of  Private  Property  during  War,'  in  1869  ;  '  The 
Problems  of  modern  International  Law,'  in  1871  ;  '  The  Con- 
sulates and  Consular  Jurisdiction  in  the  East,'  in  1873,  and  '  A 
Collection  of  the  Treaties  and  Conventions  concluded  by 
Russia  with  Foreign  Powers,'  in  1874-78.  This  last  work  is 
both  in  Russian  and  in  French.  Pradier  Fodere,  of  Strass- 
burg,  wrote  a '  New  Public  International  Law  '  in  1868,  and 
a  'Private  International  Law'  in  1875.  Fiore  Pascal,  of 
Turin,  published  his  '  Diritto  Publico  Internazionale  '  in  1865, 
and  his  'Diritto  Internazionale  Private'  in  1874.  DC  Bar 
published  his  '  Das  International-Privat-  und  Strafrccht '  at 
Hanover  in  1862.  Sir  Travers  Twiss  published  '  The  Rights 
and  Duties  of  Nations  in  Time  of  Peace,'  in  1861  ; '  The  Rights 
and  Duties  of  Nations  in  Time  of  War,'  in  1863,  and  French 
translations  of  the  same  in  1887-89  ;  he  also  edited  the 
famous  '  Blackbook  of  the  Admiralty '  in  1871-76.  Frcole 
Vidari,  of  Pavia,  published  '  Del  Rispetto  dclla  Propricta  fra 
gli  Stati  in  Gucrra  '  in  1867.  The  Right  Honourable  Mount- 
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and  is  the  author  of  several  works  bearing  on  the  law  of 
nations.  Rolin-Jacquemyns,  of  Ghent,  founder  and  editor 
for  many  years  of  the  '  Revue  de  Droit  International  et  de  la 
Legislation  comparee,'  late  Minister  of  the  Interior  for  Belgium, 
has  published  many  works  on  International  Law,  among 
others  '  La  Guerre  actuelle,'  in  1870,  and  '  De  la  Neutralite  de 
la  Grande-Bretagne  pendant  la  Guerre  civile  americaine.' 
Besides  these  writers,  names  must  be  recorded  from  all 
parts  of  the  civilised  world  of  men  who  have  contributed 
towards  the  great  science  of  International  Law,  viz.  : — from 
Belgium  :  Arntz,  Laurent,  Laveleye,  Nys,  and  Alberic  Rolin  ; 
from  France  :  Clunet,  Dubois,  Masse,  De  Montluc,  Renault, 
Leon-Caen  ;  from  Germany:  Goldschmidt,  Holtzendorff,  Perels ; 
from  Greece  :  Saripolos  ;  from  Great  Britain  :  Dicey,  Alderson- 
Foote,  Pitt-Cobbett  ;  from  Holland  :  Asser,  Den  Beer-Poor- 
tugael,  Ferguson  ;  from  Italy  :  Brusa,  Norsa,  Pierantoni  ; 
from  Russia  :  Kamarowsky,  Kapoustine,  Kasparek  ;  from 
Scandinavia:  Aubert,  Goos,  Olivecrona  ;  from  Spain  :  Labra, 
Landa  ;  from  Switzerland  :  Hornung,  Koenig,  Rivier  ;  and 
from  the  United  States  :  W.  A.  P.  Martin,  Minister  at  Pekin, 
who  has  actually  translated  into  Chinese  the  International 
Law  works  of  Wheaton,  Martens,  Woolsey,  and  Bluntschli. 

In  1879,  the  Lords  Commissioners  of  the  Admiralty  of 
the  United  Kingdom  caused  the  existing  Regulations  and 
Instructions  for  the  government  of  Her  Majesty's  Naval 
Servke  to  be  thoroughly  amended  and  revised.  This  im- 
portant work  was  executed,  in  a  most  efficient  manner,  by 
the  late  Mr.  Frederick  James  Fegen,  R.N.,  C.B.,  barrister-at- 
law,  and  forms  a  Naval  Code  of  great  value. 
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part  of  civilised  nations,  united  in  a  social  compact  for  this 
purpose ;  while  Rutherforth  denies  the  existence  of  any 
such  social  union  among  nations,  and  concludes  that  what  is 
caHed  the  law  of  nations,  when  applied  to  States,  is  nothing 
more  than  what  is  called  natural  law  when  applied  to  in- 
dividuals as  parts  of  these  collective  bodies.  Hobbes  and 
Puffendorf  also  consider  the  general  principles  of  natural  law, 
and  the  law  of  nations,  as  one  and  the  same  thing,  and  the 
distinction  between  them  as  merely  verbal  ;  while  others  define 
this  law  to  consist  only  of  the  usages,  customs,  and  conven- 
tions adopted  and  observed  among  nations.  The  definition 
here  given  avoids  any  reference  to  those  questions  which  have 
been  so  much  discussed  by  publicists,  and  upon  which  there 
is  very  little  prospect  of  a  general  agreement.1 

§  2.  The  rules  which   ought  to  regulate   the  conduct  of 

,     .  ,  .  11       i     i          i    divisions 

nations  in  their  mutual  intercourse  are  undoubtedly  deduced, 

in  part,  from  reason  and  justice,  and  from  the  nature  of 
society  existing  between  independent  States  or  bodies  politic  ; 
and,  in  part,  from  usage,  and  the  agreements  or  compacts 
entered  into  between  different  nations.  This  difference  in 
the  nature  and  origin  of  these  rules  has  led  text-writers  to 
divide  international  law  into  different  branches.  The  most 
common  of  these  general  divisions  is,  into  the  natural  law 
of  nations,  and  the  positive  law  of  nations.  The  first  of 
these  branches  has  been  subdivided  into  the  Divine  law,  and 
the  application  of  the  law  of  God  to  States.  The  second 
branch  has  also  been  subdivided  into  the  conventional  law 
of  nations,  and  the  customary  law  of  nations.  These  divisions 
are  somewhat  arbitrary,  and  we  shall  follow  them  only  so  far 
as  may  be  necessary  or  convenient,  in  pointing  out  the 
sources  of  international  jurisprudence,  and  in  discussing 

1  Vattel,  Droit  des  Gens,  Prelim.,  §  3  ;  Wheaton,  Eletn.  Int.  Law, 
pt.  i.  ch.  i.  §  1 1  ;  Bentham,  Morals  and  Leg.,  vol.  ii.  p.  256  ;  Foelix, 
Droit  Int.,  Tit.  prelim.,  ch.  i.  §  I  ;  Poison,  Law  of  Nations,  p.  I  ;  Manning, 
Law  of  Nations,  pp.  2,  57-58  ;  Hautefeuille,  Des  Nations  Neutres,  torn.  i. 
p.  3  ;  D'Aguesseau,  CEuvres,  torn.  i.  p.  337  ;  Savigny,  Rom.  Rechts, 
b.  i.  k.  ii.  §  II  ;  Wildman,  Int.  Lau>,  vol.  i.  p.  I  ;  Bowyer,  Un.  Pub.  Law, 
ch.  ii.  ;  Masse,  Droit  Int.,  §  i  ;  Hello,  Derecho  Int.,  Noc.  prel.  §  i  ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  i.  tit.  i.  §  I  ;  Phillimore,  Int.  Law, 
vol.  i.  §  9  ;  Ompteda,  Literatur  des  Volkerrechts,  §  64;  Rayr.eval,  Droit 
de  la  Nat.,  &c.  liv.  i.  ch.  i.  §  10  ;  Ortolan,  Dip.  de  la  Kler,  liv.  i.  ch.  iv.  ; 
(inrden,  De  la  Diplomatic,  torn.  i.  p.  36;  Martens,  Precis  du  Droit  des 
Gens,  §  2  ;  Real,  Science  du  Gouvernement,  torn.  i.  p.  22  ;  Zouch,/«r/> 
et  Juil.  fecial.,  si-ve  juris  inter  gentes,  et  qutcst.  de  codem  explicutio. 
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nature,  is  called  the  law  of  nations  when  applied  to  whole 
States,  nations,  or  people.'  The  distinction  drawn  by  Grotius 
is,  perhaps,  not  very  obvious,  and  is  of  little  or  no  practical 
importance.1 

<S    15.   Nor,  indeed,  is  the  definition  of  either  Grotius  or  his  T.he  P081- 
'  ,      .  tive  law 

opponents  at  all  satisfactory  ;  lor  international  law,  as  under-  Of  nations 

stood  in  the  present  age,  is  something  more  and  other  than 
natural  or  Divine  law,  applied  to  the  conduct  of  independent 
States,  considered  as  moral  beings  ;  and  in  order  to  deter- 
mine what  is  the  rule  to  be  observed  among  nations  in  an}' 
particular  case,  it  is  not  sufficient  to  inquire  what  would  be 
the  natural  law  in  a  similar  case,  when  applied  to  individual 
persons.  '  The  application  of  a  rule,'  says  Vattel,  '  cannot  be 
reasonable  and  just,  unless  it  is  made  in  a  manner  suitable  to 
the  subject.  We  are  not  to  imagine  that  the  law  of  nations 
is  precisely,  and  in  every  case,  the  same  as  the  law  of  nature, 
with  the  difference  only  in  the  subjects  to  which  it  is  applied, 
so  as  to  allow  of  our  substituting  nations  for  individuals. 
A  State  or  civil  society  is  a  subject  very  different  from  an 
individual  of  the  human  race ;  from  which  circumstance, 
pursuant  to  the  law  of  nature  itself,  there  result,  in  many 
cases,  very  different  obligations  and  rights  ;  since  the  same 
general  rule,  applied  to  two  subjects,  cannot  produce  exactly 
the  same  decisions  when  the  subjects  are  different  ;  and  a 
particular  rule  which  is  perfectly  just  with  respect  to  one 
subject,  is  not  applicable  to  another  subject  of  quite  a  dif- 
ferent nature.  There  are  many  cases,  then,  in  which  the  law 
of  nature  does  not  decide  between  State  and  State  in  the 
same  manner  as  it  would  between  man  and  man.  We  must, 
therefore,  know  how  to  accommodate  the  application  of  it  to 
different  subjects  ;  and  it  is  the  art  of  applying  it  with  a 
justness,  founded  on  right  and  reason,  that  renders  the  law  of 
nations  a  distinct  science.' 

Again,  as  individuals  adopt  positive  human  institutions 
for  their  government,  so  States  are  capable  of  contracting 
obligations  toward  others,  either  by  their  general  acquies- 
cence in  certain  positive  rules  for  the  regulation  of  their 
mutual  intercourse,  by  that  tacit  convention  implied  from 

1  Puffendorf,  He  Jure  iVat.  et  Gent.,  lib.  ii.  cap.  iii.  §  23  ;  Hobbes, 
DC  Cive,  cap.  xiv.  §  4  ;  Leibnitz,  De  (.f.ui  Act.  Pub.,  §  13  ;  Cumberland, 
A1  I. e gibus  Natnralibux,  cap.  v.  §  i . 

VOL.    I.  K 
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law.  Nevertheless,  as  these  agreements  are  not  always  limited 
to  the  intercourse  of  the  contracting  parties  with  each  other, 
but  extend  to  their  intercourse  with  other  nations,  and  are, 
moreover,  frequently  intended  to  express  opinions  or  to  esta- 
blish rules  of  action,  with  respect  to  particular  points  or  ques- 
tions in  the  law  of  nations,  they  belong  to  history,  and  have 
an  important  influence  in  regulating  the  general  intercourse 
of  States,  and  in  modifying  and  determining  the  principles  of 
international  law.  Hence  the  stipulations  of  treaties  between 
highly  civilised  nations  form  an  important  branch  of  the 
general  law  of  nations. 

§  8.  The  customary  law  of  nations  is  founded  on  the  tacit 
or  implied  consent  of  nations  as  deduced  from  their  inter- 
course  with  each  other ;  in  order  to  determine  whether  any 
particular  act  is  sanctioned  or  forbidden  by  this  law,  we  must 
inquire  whether  it  has  been  approved  or  disapproved  by 
civilised  nations  generally,  or  at  least  by  the  particular 
nations  which  are  affected  in  any  way  by  the  act.1 

§  9.  Customs  which  are  lawful  and  innocent  are  binding  Customs, 
upon  the  States  which  have  adopted  them  ;  but  those  which  bi 
are  unjust  and  illegal,  and  in  violation  of  natural  and  Divine 
law,  have  no  binding  force.  '  When  a  custom  is  generally 
established,'  says  Vattel,  '  either  between  all  the  civilised 
nations  of  the  world,  or  only  between  those  of  a  certain  con- 
tinent, as  of  Europe,  for  example,  or  between  those  which 
have  most  frequent  intercourse  with  each  other  ;  if  that 
custom  is  in  its  own  nature  indifferent,  and  much  more  if  it 
be  useful  and  reasonable,  it  becomes  obligatory  on  all  the 
nations  in  question,  which  are  considered  as  having  given 
their  consent  to  it,  and  are  bound  to  observe  it  toward  each 
other,  as  long'  as  they  have  not  expressly  declared  their  resolu- 
tion of  not  observing  it  in  future.  But  if  that  custom  contains 
anything  unlawful  or  unjust,  it  is  not  obligatory  ;  on  the  con- 
trary, every  nation  is  bound  to  relinquish  it,  since  nothing  can 
oblige  or  authorise  a  violation  of  the  law  of  nature.' 

The  foregoing  remark  of  Vattel,  that  the  customary  law  of 
nations  may  be  varied  or  abandoned  at  pleasure,  such  varia- 
tion or  abandonment  being  previously  notified,  must  be  limited 
to  the  peculiar  customs  of  particular  States  in  their  intercourse 

1  The  '  Herstelder,'  i  Rob.,  115. 
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rights  sfricti  juris  i  while,  at  the  same  time,  increasing  civilisa- 
tion has,  in  other  respects,  mitigated  the  severity  of  these 
rights  by  the  usage  of  comity — comitas  gentium — -by  which  is 
understood  the  rule  of  convenience,  as  distinguished  from 
abstract  right. 

Again,  with  regard  to  the  intercourse  of  individual 
members  of  different  States,  with  regard  to  their  commerce, 
contracts,  sales,  marriages,  nuptial  settlements,  walls,  and 
successions,  it  is  necessary  that  some  common  principles 
should  be  adopted  to  prevent  utter  confusion  of  all  rights  and 
remedies.  The  jurisprudence  which  arises  from  the  conflict 
of  laws  of  different  nations  with  respect  to  the  above,  is  a 
branch  of  public  law,  and  is  commonly — but  erroneously- 
termed  private  international  law,  to  distinguish  it  from  other 
branches  of  international  lavv.  It  consists  of  rules  having 
reference,  not  to  the  relations  of  States  among  themselves, 
but  to  the  private  relations  of  individuals  of  one  State  with  the 
laws  and  institutions  of  other  States.1 

§  13.   It  is  admitted  by  all,  that  there  is  no  universal  or  Law  not 
immutable  law  of  nations,  binding  upon   the  \vhole  human 
race,  which  all  mankind  in  all  ages  and  countries  have  recog-  able 
nised  and  obeyed.     Nevertheless,  there  are  certain  principles 
of  action,  a  certain  distinction  between  right  and  wrong,— 
between  justice  and   injustice, — a    certain  Divine  or  natural 
law, — or  rule  of  right  reason,  which,  in  the  words  of  Cicero, 
'  is  congenial   to  the  feelings  of  nature,  diffused   among   all 
men,  uniform,  eternal,  commanding  us  to  our  duty,  and  pro- 
hibiting every  violation  of  it, — one  eternal  and  immortal  law, 
which  can  neither  be  repealed  nor  derogated  from,  addressing 
itself  to  all  nations  and  all  ages,  deriving  its  authority  from 
the  common  Sovereign  of  the  universe,  seeking  no  other  law- 
giver and  interpreter,  carrying  home  its  sanctions  to  every 
breast,  by  the  inevitable  punishment  He  inflicts  on  its  trans- 


gressors. 


It  is  to  these  principles,  or  rule  of  right  reason,  or  natural 
law,  that  all  other  laws,  whether  founded  on  custom  or  treaty, 
must  be  referred,  and  their  binding  force  determined.  If  in 

1  Phillimore,  Int.  Law,  vol.  i.  §§  140,  141  ;  Foelix,  Droit  Int.  TV/TV, 
Tit.  prelim,  chs.  i.,  iii.  ;  the  '  Maria,1  i  Rob.,  367  ;  Gushing,  (lf>in.  of  U.  S. 
Attys.-Gen.,  vol.  vii.  p.  18  ;  Westlake,  Private  Int.  Law,  ch,  i.  §  i  ; 
Heffter,  Droit  International,  §  2  ;  Story,  Conflict  of  Laws,  ch.  i.  §  4. 
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trial,  or  where  other  States  can  exercise  no  jurisdiction  what- 
ever, the  moral  obligation  of  a  State  to  punish  its  subjects,  for 
offences  against  international  law,  is  so  strong  that  no  one  can 
habitually  neglect  to  do  so  with  impunity.  A  State  which 
should  openly  violate,  or  permits  its  subjects  to  violate,  the 
well-established  and  generally  received  maxims  of  this  law 
would  not  only  lose  its  standing  among  nations,  but  would 
provoke  universal  reprobation  and  hostility. 

§  1 6.  Publicists  have  discussed  the  question  whether  States  Can  a 
are  liable  to  punishment  for  offences  against  international  law.  g^g^f11 
While  all  admit  that  these  bodies  politic  are  capable  of  rights  punished? 
and  liable  to  obligations,  some  contend  that  they  can  never  be 
subjects  of  criminal  law,  and,  therefore,  that  no  punishment 
can  be  inflicted  on  them  for  offences  committed.  It  is  pro- 
bably true  that  States  cannot  be  punished,  in  the  strict  tech- 
nical sense  of  that  term.  Nevertheless,  if  one  State  be  injured 
or  insulted  by  another,  it  may  seek  redress  by  war,  and  re- 
quire not  only  indemnity  for  the  past,  but  security  for  the 
future  ;  and,  in  order  to  attain  this  object,  it  may  destroy  the 
property  of  the  offending  State  and  take  away  its  territory. 
These  acts  are  not,  in  the  strict  sense  of  that  term,  acts  of 
punishment,  but,  directly  or  indirectly,  acts  of  self-defence  ; 
and  the  State  which  resorts  to  such  measures  against  another 
can  justify  its  conduct  only  on  the  ground  of  their  being  ne- 
cessary, for  the  preservation  of  its  own  rights,  the  welfare  of 
other  States,  or  the  peace  of  the  world.  They  are  not  defens- 
ible as  punishments  due  and  inflicted  upon  the  offender,  for 
one  State  has  no  authority  to  punish  the  offences  of  another. 
Nevertheless,  they  are,  with  respect  to  the  offending  State,  to 
all  intents  and  purposes  punishments} 

S  17.   In  the  present  imperfect  state  of  international  law,  General 

.  sources  of 

which  recognises  the  obligatory  force  of  no  written  code,  and  inter. 

acknowledges  no  permanent  judicial  expositor  of  its  prin-  naa^rlonal 
ciplcs,  we  must  necessarily  resort  to  the  precedents  collected 
from  history,  the  opinions  of  jurisconsults,  and  the  decisions  of 
tribunals,  in  order  to  ascertain  what  these  principles  are,  and 
to  determine  what  are  the  proper  rules  for  their  application. 
Some  of  these  principles  and  rules  have  been  settled  for  ages, 
and  have  the  force  of  positive  laws  which  no  one  will  now 

1   Phillimore,   /;//.    Law,  vol.  i.   §    ii;     Pinhciro-Ferreira,   Com.   sur 
Vattel,  verb  '  punir ; '  Savigny,  System  dcs  Rom.  Kcc/its,  b.  ii.  pp.  94-96- 
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Vattel  considers  ' justice  as  the  basis  of  all  society  ; '  and  that, 
although  natural  law  cannot  decide  between  nation  and  nation, 
as  it  would  between  individual  and  individual,  yet  the  rules 
of  international  law  must  be  according  to  justice,  founded  on 
right  reason.1 

§  20.  The  history  of  transactions  relating  to  the  intercourse  History  as 
of  States,  both  in  peace  and  war,  is  one  of  the  most  faithful 
sources  of  international  law.  What  is  called  the  voluntary, 
or  positive  law  of  nations,  is  mainly  derived  from  usage  and 
custom,  and  to  determine  these  we  must  have  recourse  to  the 
history  of  what  has  passed  from  time  to  time  among  the 
several  nations  of  the  world  ;  not  that  history  will  afford  us 
the  record  of  any  constant  and  uninterrupted  practice,  but 
because  we  shall  there  find  what  has  been  generally  approved, 
and  what  has  been  generally  condemned  in  the  variable  and 
contradictory  practice  of  nations  ;  '  for,'  in  the  words  of  Gro- 
tius,  '  such  a  universal  approbation  must  arise  from  some 
universal  principle,  and  this  universal  principle  can  be  nothing 
else  but  the  common  sense  or  reason  of  mankind.'2 

§  21.  It  will  generally  be  found  that  the  deficiencies  of  The 
precedent,  usage,  and  express  international  authority  may  be  civi!  law 
supplied  from  the  rich  treasury  of  the  Roman  Civil  Latv. 
Indeed,  the  greater  number  of  controversies  between  States 
would  find  a  just  solution  in  this  comprehensive  system  of 
practical  equity,  which  furnishes  principles  of  universal  juris- 
prudence, applicable  alike  to  individuals  and  to  States.  '  Al- 
though,' says  Wiseman,  'the  civil  law  was  not  intended  by  the 
Roman  legislators  to  reach  or  direct  beyond  the  bounds  of 
the  Roman  empire  .  .  .  yet,  since  there  is  a  strong  stream  of 
natural  reason  continually  flowing  in  the  channel  of  the  Roman 
laws,  and  that  there  is  no  affair  or  business  known  to  any  part 
of  the  world  now,  which  the  Roman  empire  dealt  not  in 
before,  and  their  justice  still  provided  for,  what  should  hinder 
but,  the  nature  of  affairs  being  the  same,  the  same  general  rules 
of  justice  and  dictates  of  reason  may  be  as  fitly  accommo- 
dated to  foreigners,  dealing  with  one  another  (as  it  is  clear 
that  they  have  been  by  the  civilians  of  all  ages),  as  to  those  of 

1  Grotius,  De  Jure  Belli,  lib.  ii.  cap.  vi.  §  6  ;  Voet,  Comm.  ad  Pand., 
lib.  i.  §  19  ;  Suarcz,  DC  I  < ;. \ilnis,  &c.,  lib.  ii.  cap.  xx.  §  3  ;  Wolfius,  Jus 
Gentium,  §  163  ;  Vattel,  Droit  des  Gens,  liv.  ii.  chap.  v.  §  63  ;  Mackin- 
tosh, Miscellaneous  Works,  p.  183. 

*  Grotius,  De  Jure  Belli,  lib.  i.  cap.  i.  §  \2. 
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responded  with  this  theory,  and,  on  this  account,  it  is  necessary 
to  rigidly  investigate  the  principles  upon  which  these  adjudi- 
cations are  founded,  and  the  reasonings  by  which  they  are 
supported.  With  this  caution  in  their  use,  the  books  of  Admi- 
ralty reports  may  become  an  instructive  source  of  information 
respecting  the  practical  rules  of  international  law.  It  is  also 
necessary  to  continually  bear  in  mind  the  distinction  between 
cases  decided  upon  local  law  and  institutions,  and  those  de- 
cided upon  general  principles  which  should  govern  the  inter- 
course of  independent  States.  Moreover,  in  maritime  States, 
a  court  will  feel,  though  perhaps  unconsciously,  the  influence 
of  a  national  bias  in  favour  of  the  captor.1 

§  23.  Greater  weight  is  justly  attributable  to  the  judgments  Judg- 
of  mixed  tribunals,  appointed  by  the  joint  consent  of  the  seve-  ^e 
ral  States  between  which  they  are  to  decide,  than  to  those  tribunals 
of  Admiralty  courts  established  by,  and  dependent  in  some 
measure  on,  the  instructions  of  a  single  State  ;  provided  that 
the  judges  and  umpires  of  these  mixed  tribunals  possess  the 
same  character,  ability,  and  learning  as  the  judges  of  Admi- 
ralty. But,  unfortunately,  this  has  not  generally  been  the 
case  ;  and  the  decisions  of  these  boards  of  arbitration  have 
too  often  been  mere  compromises  of  differences,  such  as  in 
the  case  of  the  Alabama  arbitration  in  1872,  rather  than  the 
elucidation  of  principles  of  international  law,  founded  upon 
the  true  basis  of  international  justice  and  supported  by  right 
reason.  Nevertheless,  these  adjudications  furnish  a  fruitful 
source  of  international  law,  and  may  always  be  consulted  with 
profit  and  instruction.2 

§  24.    The  ordinances  and  commercial  lau>s   of  particular  Ordi- 
States,  and  the  rules  prescribed  for  the  conduct  of  their  com-  ^nd^m- 
missioned  cruisers  and  prize  tribunals,  may  also   be  referred  mercial 
to  for  illustrations  of  the  voluntary  law  of  nations,  as  under- 
stood and  practised  by  such  States.     They  should,  however, 
be  investigated  with  caution,  and  arc  received  only  as  par- 
ticular admissions  of  general  principles.     Nevertheless,  some 
of  the  most  important  modifications  and  improvements  in  the 
modern  law  of  nations  have  thus  originated  in  the  ordinances 

1  Kent,  Com.  on  Am.  Law,  vol.  i.  p.  6S  ;  the  '  Maria,'  I  Rob.,  350  ; 
the  '  Recovery,'  6  IhnL  R.,  349  ;  and  see  Vol.  ii.  p.  412. 

-'  Report  of  Decisions  of  Commissioners  between  U.  S.  and  Great 
Britain,  1856. 
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in  favour  of  the  validity  of  their  maxims  ;  and  no  civilised 
nation,   that    does    not    arrogantly  set  all  ordinary  law  and 
justice  at  defiance,  will  venture  to  disregard  the  uniform  sense 
of  the  established  writers  on  international  law.'     Sir  James 
Mackintosh,  in  his  speech  on  the  annexation  of  Genoa  to  the 
kingdom  of  Sardinia,  says  :  '  It  is  not  my  disposition  to  over- 
rate the  authority  of  this  class  of  writers,  or  to  consider  autho- 
rity in  any  case  as  a  substitute  for  reason.     But  these  eminent 
writers  were,  at  least,  necessarily  impartial.     Their  weight,  as 
bearing  testimony  to  general  sentiment  and  civilised  usage, 
receives  a  new  accession   from  every  statesman  who  appeals 
to  their  writings,  and   from  every  year  in  which  no  contrary 
practice    is    established,  or  hostile   principles  avowed  ...   I 
have  never  heard  their  principles    questioned,  but  by  those 
whose  flagitious  policy  they  had  by  anticipation  condemned.' ' 

§  27.   But  it  is  not  entirely  upon  their  unanimity  of  opinion    fe 
on  great  principles    that    the    authority  of   text-writers   has  authority 
so  great  weight  in  the  settlement  of  controversies  between 

o  o 

States.     As  a  general  rule,  reference  is  made  to  those  who 
wrote  before  the  cause  of  the  controversy  arose,  and  who  are 
therefore  impartial.    Moreover,  it  may  be  that  the  text-writers 
belonging  to   the  very  country  which   is    urging    a   demand 
have,  in  advance,  pronounced  against  it.     'If  the  authority  of 
Zouch,'  says  Phillimore,  '  of    Lee,  of   Mansfield,  and,  above 
all,  of  Stowell,  be  against  the  demand  of  England  ;  if  Valin, 
Domat,  Pothier,  and  Vattel  be  opposed  to  the  pretensions  of 
France  ;  if  Grotius  and  Bynkershoek   confute    the    claim  of 
Holland,  Puffendorf   that  of  Sweden  ;   if  Heineccius,  Leib- 
nitz, and  Wolff  array  themselves  against  Germany  ;  if  Story, 
Whcaton,  and    Kent  condemn  the  act  of  America,  it  cannot 
be  supposed   (except,  indeed,   in   the    particular  epoch  of  a 
revolution,  when  all   regard   to  law  is  trampled   under  foot) 
that  the  argumentum  ad  patriam  would  not  prevail  ;  at  all 
events,  it    cannot  be  doubted   that  it  ou°Jit  to    prevail,  and 
should  the  country  relying  upon  such  authority  be  compelled 
to  resort  to  arms,  that  the  guilt  of  the  war  would  rest  upon 
the  antagonist  refusing  to  be  bound  by  it.' ' 

1  Kent,  Com.  on  Am.  Law,  vol.  i.  p.  19  ;   Mackintosh,  Miscell.  Works, 
p.  704  ;  Suarez,  De  Legibus,  lib.  vi.  ;  the  '  Maria,'  I  Kob.,  360  ;  Wheaton, 
Elem.  Int.  Law,  pt.  i.  ch.  i.  §  12  ;  Bello,  Derecho  International,  Noc. 
prel.  87. 

2  Phillimore,  Int.  Law,  vol.  i.   §  60  ;    Triquct  et  al.  i>.  Hath,  3  Burr. 
R.,  pp.  14-80. 
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language  of  that  convention,  a  new  sense,  and  one  hitherto 
repudiated  by  Great  Britain,  with  respect  to  contraband  of 
war,  would  be  introduced,  so  far  at  least  as  Great  Britain  was 
concerned,  into  general  international  law  ;  inasmuch  as  some 
provisions  of  the  treaty,  with  respect  to  what  should  be  con- 
sidered contraband  of  war,  were  merely  prospective,  and  con- 
fined to  the  contracting  parties,  England  and  Russia,  while 
other  provisions  of  the  same  treaty  were  so  couched  in  the 
preamble,  the  body,  and  certain  sections  which  contained 
them,  as  to  set  forth,  not  the  concession  of  a  special  privilege 
to  be  enjoyed  by  the  contracting  parties  only,  but  a  recognition 
of  one  universal  pre-existing  right  :  they  must  be  taken  as 
laying  down  a  general  rule  for  all  future  discussion  with  any 
Power  whatever,  and  as  establishing  a  principle  of  law  which 
was  to  decide  universally  on  the  just  interpretation  of  the 
technical  term  contraband  of  war?  ! 

§  30.  State  papers,  and  diplomatic  correspondence  between  Diplo 
statesmen  distinguished  for  their  character  and  learning,  fre- 
quently  contain  much  valuable  information  respecting  the  par- 
ticular points  and  questions  of  international  law  which  are 
discussed  by  them.2  And  perhaps  these  discussions  exhibit 
the  views  and  opinions  of  particular  States  more  correctly 
than  the  compacts  or  treaties  which  may  result  from  them,  as 
such  conventions  are  always  more  or  less  the  result  of  com- 
promise or  temporary  necessity.  Moreover,  these  documents 
sometimes  contain  important  admissions  of  what  is,  or  ought 
to  be,  the  law  on  points  not  immediately  involved  in  the  con- 
flicting pretensions  which  have  given  rise  to  such  discussions. 

1  Wheaton,  Elem.  Int.  Law,  part  iv.  ch.  iii.  §  29  ;  Phillimore,  ////. 
Law,  vol.  i.  §  42  ;  Hansard,  Parliamentary  Debates, — 1801. 

;  In  1886,  by  order  of  the  Congress  of  the  United  States,  Dr.  Francis 
\Yharton  prepared  a  most  valuable  and  erudite  Digest  of  t/ie  Inter- 
national Law  of  the  United  States,  in  three  large  volumes.  In  his  report 
he  states  that  he  relied  on  (r)  Presidents'  messages,  (2)  opinions  and  re- 
ports of  Secretaries  of  State,  (3)  opinions  of  Attorneys-General,  (4) 
opinions  of  Federal  Courts,  (5)  papers  emanating  from  the  \\'ar,  Navy, 
and  Interior  Departments,  (6)  unofficial  letters  of  leading  Statesmen,  and 
from  the  Jefferson,  Madison,  and  Monroe  papers  ;  (7)  standard  works  on 
international  law  and  history.  Among  others,  the  notes  of  Mr.  Dana  and 
Mr.  Lawrence  were  employed,  and  a  large  use  was  made  of  Mr.  J.  C. 
Bancroft  Davis's  comments  on  treaties,  published  by  the  I  )i -pai  iinent  of 
State  ;  and  frequent  reliance  was  placed  on  Sir  Sherston  Baker's  edition 
of  General  Halleck's  International  Law,  as  well  as  on  the  work 
published  by  President  Woolsey. 
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CHAPTER  III 

SOVEREIGNTY   OF   STATES 

i.  A  sovereign  State  defined — 2.  A  State  distinguished  from  a  nation 
or  people — 3.  A  colony  or  dependency  is  a  part  of  a  State — 4.  But 
not  itself  a  State — 5.  Mere  fact  of  dependence  does  not  destroy 
sovereignty — 6.  Nor  occasional  obedience  and  habitual  influence — 
7.  Nor  feudal  vassalage  and  paying  tribute — 8.  They  may  impair  or 
destroy  sovereignty — 9.  Effect  of  a  protectorate — 10.  Effect  of  a 
union  of  several  States — 11.  A  personal  union  of  States — 12.  A  real 
union  — 13.  An  incorporate  union — 14.  A  federal  union  — 15. 
When  a  mere  confederation — 16.  When  a  composite  State — 17. 
Semi-sovereign  States — 18.  Sovereignty,  how  acquired — 19.  Identity 
not  affected  by  internal  changes — 20.  A  State  involved  in  civil  war 
— 21.  Independence  of  a  revolted  colony  or  province — 22.  Recogni- 
tion of  such  independence — 23.  State  sovereignty,  how  lost — 24. 
Changes  of  government — 25.  Change  by  internal  revolution — 26. 
By  dismemberment  of  a  part — 27.  By  division  of  one  into  two 
or  more  separate  States — 28.  By  the  incorporation  of  several  States 
into  one. 

§  I.  A  STATE  is  a  body  politic,  or  society  of  men  united  Asove- 
together  for  mutual  advantage  and  safety.     Such  a  society  gtlue 
has  affairs  and  interests  peculiar  to  itself,  and  is  capable  of  defined 
deliberation  and  resolution  ;  it  is,  therefore,  regarded  as  a  kind 
of  moral  person,  possessing  a  will  and  an  understanding,  and 
susceptible  of  rights  and  obligations.     From  the  nature  and 
design  of  such  a  society,  it  is  necessary  that  there  should  be 
established  in  it  a  public  authority,  to  order  and  direct  what 
is  to  be  done  by  each  individual  in  relation  to  the  end  and 
object  of  the  association.     This  political  authority,  whether 
vested  in  a  single  individual  or  in  a  number  of  individuals, 
is  properly  the  sovereignty  l  of  the  State.     This  term,  however, 

1  For  sovereignty,  see  Sir  G.  C.  Lewis,  Remarks  on  the  Use  and 
Abuse  of  Some  Political  Terms  (Oxford  :  1877),  ed.  by  Sir  R.  K.  Wilson, 
Bart.,  pp.  37-49,  and  note  by  editor,  pp.  179-181  ;  Sir  H.  S.  Maine, 
Ancient  Law,  ch.  iv.  ;  Early  Hist,  of Institutions,  Lect.  xii.  ;  Austin,  Juris- 
prudence, Lect.  v  ;  Hammond's  IJebcr's  Hcrmcneutics,  note  D,  by  editor, 
p.  250  seqq.,  and  references  there  ;  John  C.  Hurd,  LL.D.,  The  Theory  of 
nur  National  Existence  (Boston  :  1881),  ch.  iii.,  'Sovereignty  and  Con- 
stitution.' 
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a  \ariety  of  nations  and  people.     So,  also,  the  same nal 

(ir  people  may  be   subject  t<>  ti  ilistiiu't  ami 

scjiai'.iti-  States.      Thus  the  I'ule-  are    Sllbje  t  t"  the  dominion 
1     Austria,    (iermany.    ami     Russia,    respri-tively    ;     ami     the 
Itali.  ins.  In  f.  MI    the  unification    of   Italy   in    I'  '        oii- 

stituti  ,il    distinct    and    inde|ieiident    SO\  '  1'ut 

the  Jewish  nation  is  not  a  State;  imr  are  ih  •  ^ipsii-s.  or 
pirato.,  or  bandits,  although  the\-  ina\"  be  in  lar-e  numbers, 
and  arc  living  under  i  ertain  rules  f,  ,\-  mutual  protection. 
Great  1'iiit.tin,  h>  r,  granted  the  ri^rht  of  legation,  in  I' 

to  the  pii  ;     1  un;s.    Tripoli,   and    Algiers,   and   the\-    ha\e 

IK  en    tn-ated    as    a    State    by    other    nations.      The-e    pirav 
IK  i.  ackllou  led-ed  thelllscKi  -  to  be  -ubj,  ct  to  the    i' 

and  the  treaties  were  ratified  by  the  Sultan.'  The  terms 
1  nation  '  and '  people  '  are  frequently  usi-d  by  writers  on  inter- 
national lau  as  s\  noiiymoiis  \\ith  the  term  'States.'1 

A  colony  |.    '1  he     s(  .\  rrei^iity     ot"    .1     St.iti-     has     reliieme     to     it> 

o"  a  State   l)O''tua'    '  harai  t(  r,  lather   than  to   the  nature  of    its  tenit 
possessions.       'I  he  territory  ot    some-  States  is  in  • 

!y.  like  Belgium,  Mi-xic...  and  the  I'nited    Si    '      .  \\hik-  the 

territory  o|    other    States,    h^e    that  ot    Gn  lain,  i  oiisjs(s 

ol    detached    parts    situate    in    every    qnar:  the   habitable 

be         I'nder    t  he  ;.  i  nei.ll  ap|  iell.it  ioll    ot    .SA//,'    are    im  hided 

i 
liv.  i.  i  !.  .       U  lie. iti. n.  . 

lorn.  u.  pi.  i.  • :. 
-ilin,  / 

.  jit.  i.  <  li.  i.     i  .   i '  ..'.  j  j 

MI  il.ii, 

llic     1S(  lllC 

•  H> 
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all  the  possessions  of  a  nation,  wheresoever  situated,  so 
that  a  colony,  however  distant,  is,  in  the  eye  of  international 
law,  as  much  a  part  of  the  State  which  establishes  it  as  is  a 
city  or  province  belonging  to  its  most  ancient  territory.  By 
a  sovereign  State  is  meant  a  community,  or  number  of  persons, 
permanently  organised  under  a  sovereign  government  of  their 
own  ;  and  by  a  sovereign  government  is  meant  a  government, 
however  constituted,  which  exercises  the  power  of  making 
and  enforcing  law  within  a  community,  and  is  not  itself 
subject  to  any  superior  government.  These  two  factors, 
one  positive,  the  other  negative — the  exercise  of  power  and 
the  absence  of  superior  control — compose  the  notion  of 
sovereignty,  and  are  essential  to  it.1 

§  4.  As  a  colony,  a  possession,  or  a  dependency  consti-  N°t  itself 
tutes  only  a  part  of  the  State,  it  cannot  in  itself  be  regarded, 
in  international  law,  as  a  distinct  political  organisation. 
Hence,  any  public  or  private  corporation,  created  by,  and 
deriving  its  authority  from,  a  State  cannot  of  itself  constitute 
a  separate  and  independent  sovereignty.  Thus,  the  East 
India  Company,  although  exercising  the  sovereign  powers 
of  peace  and  war,  with  respect  to  the  native  princes  and 
people,  acted  in  subordination  to  the  supreme  power  of  the 
British  Empire,  and  was  represented  by  the  British 
Government  in  all  its  relations  with  foreign  sovereigns  and 
States. 

S  S.  The  mere  fact  of  dependence,  however,  does  not  pre-  Sove- 
reignty 
vent  a  State  from  being  regarded  in  international  law  as  a  an|  de_ 

separate  and  distinct  sovereignty,  capable  of  enjoying  the  pendence 
rights  and  incurring  the  obligations  incident  to  that  con- 
dition. Much  more  importance  is  attached  to  the  nature  and 
character  of  its  connection  with  other  States,  and  the  degree 
and  extent  of  its  dependence.  Thus,  many  States,  regarded 
as  sovereign,  do  not  exercise  the  right  of  self-government 
entirely  independent  of  other  States,  but  have  their  sovereignty 
limited  and  qualified  in  various  degrees,  either  by  the  charac- 
ter of  their  internal  constitution,  by  stipulations  of  unequal 

1  Montague  Bernard,  Hist.  Account  of  Aincr.  Civ.  Urar,  107  ;  Vattcl, 
Droit  dcs  (Jens,  liv.  i.  ch.  xviii.  §  210  ;  Wildman,  ////.  Lnis,  vol.  i.  p.  40  ; 
C.mtius,  De  Jur.  Bel.  ac  Pac.,  lib.  i.  cap.  iii.  §  7  ;  Heineccius,  Elements 
Juris  Xat.  ct  Gent.,  lib.  i.  §  231  ;  1'uftcndorf,  Jus  \,//.  <•/  (/V/v/.,  lib.  viii. 
cap.  xii.  §  5  ;  Bowyer,  Universal  Public  Lav.',  ch.  xxvii. 
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r.1 
Oeca«ional  N"ri-tl  '        '   a  particular  State  n. 

obedience  (-  its  mere  nominal  obedii         I    I         'inma- 

n<  -r  e\e:i  b\    an  habitual    inline!  . 

fhus,  the    city  "I'  t  ra<  "W.  in    :  :,   with 

1    by    the    '  f   Vienna,  in 

'.y    fie  e,    in.!'  :it.    and    neutral 

Lte,  Under   tin-    protection    of    Ku--i.i.    AiMria.   and    I'M; 
Although    its   councils   \\eie   habitually   inline-;*  <  d    by    tl. 
CiK.it   Powers,  it  was,  neverthel  i  in  im        I    -nal 

lav.  ;;^n    State;   and    when,   by   the   om-.  <>1 

l  S4''>,  it  was   an  to  the   einjiire  of  Austria,  tin-   G     .  <-rn- 

ntsof(  Britain,  I:rai;.        .     !  Sweden  ;  .  nst 

the  proceedii  tion  of  the  Act   of   iSi;,  by  \\h:ch  it 

w..  i     an  in-: 

Tubatary  So,  also,  tributarj  Tributi1,  like  that  form' 

Statei         p;ijil  by  the  luiropt  .1:1  I:MI  it  ::  -to  the  Harbary  Si    ' 

dm--  not    :  .i:ily   a  fleet   the    sovereignty  of  the  tributary  ; 

n";  a  feudal  dependence  or  va  ily  impair 

the  ^XIlt>"  "^  a  \-^s'd  State.      A    1'ower   having  ;^iven  a 


in  fief  to  another,   the  M  of  the  latter   has 


rainet6       i  •    d    him-e'.f  \i-luiitarily   feiulatory    to   tl  .:ul 

the   constitution   of  a    I  •  lin    prixaie    rights   and 

tain     reciprocal     duties     to    ari-  I         :i     the     -u/erain 

(Dommus  feudl)   and   the   \a--al,   part'         :  y   that  of  mutual 
fidelity.      So   they    may    not    make    war  on  each   i.ther.      Hut 
the   homa;.;e    dm  -    not    prejudice   the   territorial   rights  of  the 
vassal,    nor    his    relations    with    foreign    Stal 
relations    destn.y    the    feudal    COB         '      :i.      Thus   there   w.. 
nomiii  \aples    to   the  I'apal  See    prior  I-     \ 

T1'.-  '  ha  State    N    in  >t    Hi.  • 

COnn<     '  'f  this    kind    with    otliei  v       The    law    i.  the 

1   V.iMi  I.   /'•  rh:!!:in<>ir.    />: 

vi  .1.    i.  5  77  ;     Kn|ii«-ln.i-  I  ;       :     ;  .ihcr 

. 

• 

•llict     Si  :.!.ir\     |r,;!i', 

• 
•ini'iii  ir  .MY. 
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fact  of  sovereignty  rather  than  the  mere  name  by  which  it  is 
designated.1 

§  8.   But  the  character  of  a  State  may  be  legally  affected  These  may 
by  its  connection  with  others,  and  its  sovereignty  will  be  con-  1Q*°_ 
sidered  as  impaired   or   entirely  destroyed,   according  to  the  reignty 
nature  of  the  compact,  the  extent  of  the  influence  exercised 
by  the  superior,  and  the  obedience  acknowledged  or  rendered 
by  the  inferior  ;  no   matter  whether   such  condition   results 
from  political   organisation   or   from  treaties  of  unequal  alli- 
ance and   protection.      If  a   State,  in   either  of  these  modes, 
parts  with  its  rights   of  negotiation  and  treaty,  and  loses  its 
essential    attributes    of    independence,   it    can   no  longer   be 
regarded  as  a  sovereign  State,  or  as  a  member  of  the  great 
family  of  nations.      Its   legal  status  is  not  changed  by  a  loss 
of  relative  power,  but  by  a  loss  of  the  essential  attributes  of 
independence  and  sovereignty — the  right  to  exercise  its  volition 
and  the  capacity  to  contract  obligations? 

§  9.  The  effect  of  a  protectorate  upon  the  sovereignty  of  a  Effect  of  a 
State  must  depend  entirely  upon  the  character  and  conditions 
of  the  protection  afforded.  No  doubt,  one  State  may  place 
itself  under  the  protection  of  another  without  losing  its  inter- 
national existence  as  a  sovereign  State,  if  it  retains  its  capacity 
to  treat,  to  contract  alliances,  to  make  peace  and  war,  and  to 
exercise  the  essential  rights  of  sovereignty.  But  these  rights 
must  be  retained  de  facto,  as  well  as  de  jure,  for  although  a 
State  may  retain  the  forms  of  independence,  if  it  be  prac- 
tically and  notoriously  governed  by  officers  appointed  by 
another  State,  and  incapable  of  exercising  its  own  volition, 
it  will  be  regarded  as  a  mere  dependence  of  the  governing 
Power.3 

1  Bodin,  De  Repub.    i.    9  ;    Scheidemantel,   De  Ne.ru   Feudali  inter 
Gentes  ;  Gunther,  Volkerr.,  i.  135  ;  Moser,  Vers.,  i.  7  ;  Ward,  Hist.  Lain 
of  Nations,  vol.  ii.  p.  69  ;  Bynkershoek,  Quasi.  Jur.  Pub.,  lib.  i.  cap.  xvii. ; 
Heffter,  Droit  International,  §§  30-31.     Egypt  is  a  province  of  Turkey  ; 
she  has  no  separate /#.$•  legationis,  and  her  flag  is  the  flag  of  Turkey  ;  but 
by  a  Convention  of  October  24,  1885  (ratified  November  24,  1885),  it  was 
agreed  bct\veen  England  and  Turkey  that  they  should  both  send  a  High 
Commissioner  to  Egypt  to  adopt  measures  for  the  general  settlement  of 
Egyptian  affairs.     See    further  on  the   international  position   of  Egypt, 
the  '  Charkieh,'  L.R.  4,  Ad.  84  ;  and  Abd-ul-Messih  v.  Farra,  L.R.  13  App. 
Cas.  431. 

2  Fletcher  v.  Peck,  6  Crancli.,  p.  146  ;  the  Cherokee  Nation  ?/.  the 
State  of  Georgia,  5  Peters.,  p.  I  ;  the  U.  S.t/.  Rogers,  4  Howard,  p.  572  ; 
Martens,  I'r^cis  die  Droit  des  Gens,  §  820. 

3  Ortolan,  Diplomatic  de  la  Mer,  liv.  i.   ch.  ii.  ;    Martens,  Nouveuu 
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England 


er  miller  a   o  .mnu  >n  ru'.i  r,  «  >r  by  a    feiler.il  c<  .mj. 
it  will  dejieiul  upon  ihe   nature  of  this  union   OT  confederation 
ul  !i    St.it'  'alii    their   separal  '  Tei^Mty.  :     I 

withstanding  this   connection   with   oti  !•         :i  -fjiaratc 

iins    the    essential    qualit;  '  .      the 

iit  of  will  and  judgment,  and  the  lull 

.lion-,      it  will  still  b  .riled  a-    a    disti:     • 

:its    i,t"  -o\erci;.,nty,  ami    Mib- 
t  to    it-,    dtitie-   ;   Init  if  it    has   lost   these  qualiti'  uch 

::i.  li.  |).  66j  :    \\  In  aton,    //  .  p|>.   ;.  : 


/' 

'•>'  '  ntion   • 

Turkey,  Jm.  -     .  ,h.in,  K.ir-.  nr 

B  .icin  -.hi«ul«l  !»•  rcta:iici  :  if  any  att<  inpt  slimili! 

ui.uli-  .it  any  futun-  tinn-  li\   .  tO  take  ]  I       .y  further  tt-rri- 

nilt.in  in  Asia,  l-.n^Lnul  •  I    •        :ltan   in  dc- 

tlit-in  ;  and  in  return  the  Sultan   |  :   to  introdi 

ti>'  •  '1   upon,  intn  t  anil   f»r  thr  pnur,  f.i.n.  «t"  the 
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union  with  others,  either  by  becoming  subject  to  their  will, 
or  by  creating  a  new  national  power,  of  which  it  is  only  a 
component  part,  it  can  no  longer  be  regarded,  in  the  eye  of 
international  law,  as  a  sovereign  State,  although  it  may 
retain  many  of  its  sovereign  rights  with  respect  to  its  con- 
federates.1 

§  ii.  A  union  of  two  or  more  States  under  a  common  A  personal 
sovereign  is  called  a  personal  union,  if  there  is  no  incorpora-  u 
tion,  and  if  the  component  parts  are  united  with  a  perfect 
equality  of  rights.  Thus,  Hanover  and  the  United  Kingdom 
of  Great  Britain  and  Ireland  were  at  one  time  subject  to  the 
same  prince,  but  there  was  no  dependence  on  each  other  and 
both  retained  their  respective  national  rights  of  sovereignty. 
Sometimes  the  individuality  of  the  State  is  merged  by  such 
personal'  union  (nnio  personalis),  and,  with  respect  to  its 
external  relations,  remains  for  a  time  in  abeyance  ;  but 
emerges  again  on  the  dissolution  of  the  union  and  resumes 
its  rank  and  position  as  an  independent  sovereign  State.2 

§  12.  A  real  union  of  different  States,  under  a  common  A  real 
sovereign,  is  where  the  several  component  parts  are  not  only  umon 
united  under  the  same  sceptre,  but  the  sovereignty  of  each 
is  merged  in  the  general  sovereignty  of  the  empire,  as  to 
their  international  relations  with  foreign  Powers,  although 
still  retaining  respectively  their  distinct  fundamental  laws 
and  other  political  institutions.  Thus  the  Austrian  mon- 
archy, prior  to  1 849,  was  a  real  union,  composed  of  the  here- 
ditary dominions,  the  kingdoms  of  Hungary,  Bohemia,  and 
other  States,  each  of  which  retained  a  separate  sovereignty 
with  respect  to  its  co-ordinate  States,  but  were  component 
parts  of  the  empire  with  respect  to  their  international  rela- 
tions with  other  (Powers.  By  the  Constitution  of  1849  and 
the  Patent  of  1851  a  more  central  system  was  adopted,  and 
provision  was  made  for  uniform  municipal  legislation.3 

§   13.   An  incorporate    union    is  where  several  States  are  An  incor- 
unitcd  under  a  common  sovereign,  and  a  common  govern-  pora1 

1  Martens,  Precis  du  Droit  des  Gens,  §§  20-29  ;  Wheaton,  Elein.  Int. 
Law,  pt.  i.  ch.  ii  §§  15,  16  ;  Kluber,  Dnnl  ties  C/V;/.v,  pt.  i.  cap.  i.  §  27  ; 
Heffter,  Droit  International,  §§  19-29;  Merlin,  Repertoire,  s.v.  '  souve- 
rainetd 

-  1'hillimore,  Int.  /.u^',  vol.  i.  §  76  ;  Bowyer,  Universal  Public  Law, 
ch.  xxvii. 

3  Ann.  l\c^.  1849,  P-  3'7  ;  Anniitiire  <ks  Deux  Mondcs,  1852  3, 
pp.  541-545-  " 
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merit   ami    1<  :rc,   although  may   have   its   distinct 

laws   and  irate    hut    subordin    I          ::ninistrati<  -n.      Thus 

the   three   kingdoms  of   Kngland,   Scotland,   and    In-land   are 

m  empire,  tin  nty  of  each  original 

mpletely  I      •    <-d  hy  their  S\  >ve  un 

in  the    I'nitcd    Kingdom,  which,  in    international   relation-,,  is 

5ta!        H 

in  hit'  ;al    law  bctu-  > >\il  ami   an  ;  union 

.tes,  the   SOI  !    the   i  oinponent    parts   being   in 

!    a-    c-  impleti  !>    i:  .    in   the    new 

imperial  .sovereignty  whieh  results  from  such  union.1 

A  federal  §    i.j.    Sovereign     States   arc  nnly   united    to- 

gether by   a    federal    •  t,    without    ackno. 

common  ;gn.      This    kind    of    union    i>,    perha: 

juent  among   monarchies   than    among    States  which  have 

republican    form    of   government.        l-'rom    the    ,  .ely 

comp'.       '        nature  of  the-e  league-,  or  federal   compacts,  it  is 

sometimes  \er\-  difficult  to  determine  how  far  the  .sovereignty 

of  each   nation   is   affected   or   impaired    by  the  condition 

illations  of  such  union.  Th<  <  mj  I  :  ai  divi  '.  !  by 
publicists  into  two  general  classes  —t:i>nfcdi)\itc>l  Sttitcs  and 
composite  States. 

Coa~  §  15.  ^y  &  confederation,  ox  system  of  confederated  States^ 

federated  ....  . 

we  understand  chat   kind  01  union,  or  compact,  which  d 
not  essentially  differ  from  an  ordinary  treaty  of  equal  alliance. 

The    resolutions  of  the   federal    body  are  enfon  ed  not  as  '. 
directly  binding   upon   the   individual    subjects  of  each    State, 
but  upon  eai  h   x-parate  -overnment  which  ailopts  them,  and 
gives  them  the  forte  of  law  within   its  own  jurisdiction  ;   thus 
leavii;  Ll  h  State  the  exi-ri  ise  of  its  ,  ,\vii  will  ami  re-jmn- 

>ibility  in  it         neral  intercourse  with  foreign  l'ow<  : 

1  be    Swi        i      :ift  tit  ration    of    i  S  i  ;  i-hetl    under  the 

mediation  of  the  Allied  1'ouers,  and  guaranteed    by  the-  Con- 

\'ienna,  has    been    regarded    !  e  text-writei 

a  mere  h  in  of  confederated    State>,  not  differing 

entially  from  a  treaty  of  perjietual  alliance  !•          n  imle- 

jM-ndent   communities,    in    \\hich    each    nu-mber  of  the   uni 

•.ins    its    own  nty    unimpaired.      I'.ut    as    the    1  >iet 

formed  liy  tin.-  twi-nt\--tu  o  cantons  of  S\\  it/erlantl   hat', 
t"    regulate    the    tariff  of  frontier  duties,  to   provide   for    the 
1  Mrrl;n,  />',/  .  C.T'.  '  sotivcramct^.1 
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common  protection,  to  support  a  common  army,  with  the 
exclusive  power  of  declaring  war  and  concluding  treaties  of 
peace,  alliance,  and  commerce  with  foreign  States,  it  seems 
that  the  essential  qualities  of  State  sovereignty  were  merged 
in  the  Diet,  and  that  the  sovereign  power  of  each  separate 
canton  was  greatly  impaired,  so  far  as  international  relations 
with  foreign  Powers  were  concerned.  The  revision  of  the 
Constitution  in  1874,  strengthened  the  executive  authority  so 
very  considerably,  that  Switzerland  must  now  be  regarded  as 
a  composite  State,  and  not  as  a  confederation. 

The  old  German  Confederation,  established  by  the  Federal 
Act  of  1815,  was  formed  between  the  free  cities  of  Germany, 
the  Emperor  of  Austria,  the  King  of  Prussia,  and  other 
German  States,  and,  having  for  its  declared  object  the  preser- 
vation of  the  internal  and  external  security  of  Germany,  and 
the  independence  and  inviolability  of  the  confederated  States, 
left  to  each  member  the  power  of  contracting  alliances  and 
making  treaties  with  other  foreign  States,  except  with  an 
enemy  against  whom  the  Confederation  had  declared  war, 
and  provided  that  such  treaties  or  compacts  were  not  directed 
against  the  security  of  the  Confederation  or  the  individual 
States  of  which  it  was  composed.  Austria  being  excluded 
from  this  Confederation  after  the  war  between  her  and  Prussia 
in  1866,  the  Confederation  was  reformed  under  the  title  of 
North  German  Confederation.  But  the  desire  of  establishing 
German  unity,  which  had  been  projected  since  the  Congress 
of  Frankfort,  1848,  was  fully  developed  in  1871  by  the  union 
of  Bavaria,  Baden,  Hesse,  and  Wurtemberg  to  the  Con- 
federation, which  then  assumed  the  name  of  the  German 
Empire.  The  King  of  Prussia  is  President  of  the  Confedera- 
tion, under  the  title  of  Emperor  of  Germany,  and  the  Imperial 
laws  take  precedence  over  the  laws  of  the  component  States, 
although  the  heads  of  these  States  retain  their  place  as 


sovereigns. 


The  Confederation  of  1781,  between  the  United  States  of 
North   America,  was    nothing    more    than    a    system  of  con- 
federated States.     The  difficulty  of  enforcing  the  laws  and  re- 
gulating foreign  affairs  of  the  government  led  to  the  adoption 
of  a  Constitutional  Union.1 

1  Whcaton,  Elan.  Int.  Law,  pt.  i.  ch.  ii.  §§  21-25  ;    Wheaton,  Hist. 
Law  of  Nations,  pp.  447  et  seq.  ;  Story,  On  the  Constitution,  b.  ii.  ch.  iii. ; 
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separates  itself  from  the  community  of  which  it  formed  a 
part,  and  assumes  the  rights  and  obligations  of  a  distinct  and 
independent  political  organisation.  All  questions  with  re- 
spect to  the  origin  of  States  belong  to  the  province  of  poli- 
tical philosophy,  rather  than  to  that  of  international  law.  As 
has  already  been  remarked,  the  sovereignty  of  a  State,  as 
considered  in  international  law,  is  not  determined  by  the 
character  of  its  origin,  the  extent  of  its  power  or  domain,  or 
by  the  nature  of  its  internal  government,  but  by  its  relations 
to  others  and  its  capacity  to  deliberate  and  act  for  itself.  ' 

§   19.  A  State,  as  to  the  individual  members  of  which  it  is  Identity 
composed,  is  a  fluctuating  body,  being  kept  up  by  a  constant  affected 
succession  of  new  members  ;  so,  also,  its  form  of  government  by  in- 
and   municipal    constitution    may    be    subjected    to  frequent  changes 
alterations  and  changes  ;  but  these  fluctuations  and  changes 
in   the  constituent   parts   of  the   body  politic,   and    in    their 
relations   to   each  other,  do   not  affect  the  character  of  the 
body  itself,  in  its  external  relations   to  other   communities,— 
that   is,  in   international   law.     The  State   itself  remains  the 
same  political  body,  until  its  identity  is  destroyed  by  interrup- 
tion in  its  existence  as  a  separate  and  distinct   society  ;  and 
it  neither  loses  any  of  its  rights,  nor  is  discharged   from  any 
of  its  obligations,  by  any  mere  municipal  change   or   internal 
revolution.'2 

With    respect    to    the    North    American    Indians,    upon  Status  of 
the  discovery  of  the  American  continent,  the  principle   was  American 
asserted  or  acknowledged  by  all  European   nations,  that  dis-  Indians 
covery  gave  title  to  the  government  by  whose  subjects  or  by 
whose  authority  it  was   made,   against    all  other    European 
governments  ;  which  title  might  be  consummated  by  posses- 
sion.    This  principle  gave  to  the  nation  making  the  discovery 
the  sole  right  of  acquiring  the  land  and   making  settlements 
upon    it.     The   relations   which  were    to    exist  between    the 
discoverers  and   the   natives  were   to  be  regulated  by  them- 
selves.     In  the  establishment  of  these  relations  the  rights  of 
the  original  inhabitants  were  in    no  case  entirely  disregarded, 
but  were  necessarily  to  a  considerable  extent  impaired.    They 
were  admitted  to  be  the  rightful  occupants  of  the  soil,  with  a 


1  Phillimore,  Int.  /.</:.',  vol.  i.  §  264;  Kluber,  Droit  des  Gens,  pt.  iii. 
rh.  i.  *•  23  ;  llrt'ftrr,  Mv<//  Inlcniittionnl,  §§  23,  24. 

'-'  Ruthcrforth,  Institutes,  b.  ii.  ch.  x.  §§  12,  13,  14  ;  Kcllo,  /Vm://0 
IntcrnaLiiin.il,  pt.  i.  rap.  i.  §  8  ;  Merlin,  /\\'/>crt(>irc,  s.v.  '  souverainctc.' 
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of  occupancy.      The    Indian    tribes    were    not    conccd'-d    tin- 
natural   capacity   to   hold    absolute   title    to    land,   except    in 
illy  provided  by  treaty.1 

A     certain    district,    called    the    '  Indian    Territory,'    v 

i  ran  teed  by  the  United  Si  '  to  the  natives.  It  includes 
a  tract  we-t  of  Arkansas  and  north  of  Texas.  The  western 
boundary  was  fixed  May  26,  I  Xj.},  on  a  meridian  forty  n: 

t    of  the   south-western    corner    of   the   State  of  Miss,  ,uri  ; 
the   southern    boundary  is    coincident    with    the   boundary   of 
Mr\Ko,  a-  fixed  by  the  Spanish  treaty  of  February  22,  iSio; 
the  northern  boundary  is  the  south  line  of  Kan-as,  as  defr 
by  the  or;^ani«    A«  t  of  the  territory  of  Kan-as,  May  5(>,   IS54- 

The  territory   so   set  apart    for   the   Indians   remained    en- 
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tirely  under  the  government  of  the  tribes  for  some  years,  a 
few  agents  of  the  United  States  residing  within  it  for  the  per- 
formance of  such  engagements  as  had  been  promised  by 
treaties. 

Slavery  became  practically  established  ;  and,  upon  the 
breaking  out  of  the  War  of  Secession  in  1861,  the  sympathies 
of  many  Indians  were  with  the  South. 

By  the  treaties  of  Washington  in   1866  the  Seminoles  on 
March  21, the  Choctawsand  Chickasawson  April  28, the  Creeks 
on  June  14,  and  the  Cherokees  on  June   19  consented  to  the 
occupation  of  their  territory  by  military  forces  of  the  United 
States  for  protection,  and  declared  slavery  abolished.     They 
also  granted  rights  of  way  for  railroads,  agreed  to  sell  the 
land  adjacent,  ceded  certain  of  their  lands  to  such  other  civilised 
Indians  as  the  United  States  might  wish  to  settle  there,  con- 
sented to  the  establishment  of  such  courts  as  Congress  might 
direct,  agreed  to  such  legislation  as  Congress  and  the  President 
might  deem  necessary  for  the  better  administration  of  the 
rights  of  person  and  property  within  the  territory  (but  not  to 
annual  tribal  organisations,  rights,  laws,  privileges,  and  cus- 
toms), and  consented  to  the  organisation  of  a  General  Council 
to  consist  of  one  delegate  from    each    tribe,  and    others    in 
proportion  of  one  to  each  thousand  of  the  population.     No 
General  Council,  however,  was  held  till  1 870.     A  constitution 
was  drawn  up  in   1871,  but  was  not  to  be  binding  on  any 
tribe  until  adopted  by  them.     The  proceedings  of  the  Con- 
vention were  laid  before  Congress  by  the  President,  with  the 
recommendation  that  the  territory  should  be  recognised  under 
this  form  of  government  with  such  changes  only  as  should 
reserve   to  Congress  the  power  of  approving  or  disapprov- 
ing   the    legislative    action    of    the    territory,    and    to    the 
Executive  and  Senate  the  appointment  of  the  governor,  the 
judges,    and    possibly    some    other   officers    of  the    Govern- 
ment. 

By  an  Act  of  Congress  passed  the  same  year  it  is  enacted 
that  thereafter  '  No  Indian  nation  or  tribe  within  the  territory 
of  the  United  States  shall  be  acknowledged  or  recognised  as 
an  independent  nation,  tribe,  or  power  with  whom  the  United 
States  may  contract  by  treaty, — provided  further  that  nothing 
herein  contained  shall  be  construed  to  invalidate,  or  impair,  tin- 
obligation  of  any  treaty,  heretofore  lawfully  made  and  ratified 
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follows  that  a  foreign  Power  may  render  assistance  to  the 
one  whose  cause  it  may  deem  to  be  just.  This  would  be 
constituting  such  foreign  Power  a  judge  of  the  justice  of  the 
war ;  whereas,  if  both  parties  are  to  be  considered  as  inde- 
pendent States,  the  war  is  to  be  deemed,  in  international  law, 
as  just  on  both  sides  !  Moreover,  would  the  justice  or  in- 
justice of  the  war  be  in  itself  a  sufficient  reason  for  the  inter- 
ference of  a  foreign  Power  ?  Certainly  not. 

The  above-mentioned  rule  of  Vattel  has  been  copied  by 
Whcaton  without  comment,  and  apparently  without  question- 
ing its  correctness.  But,  notwithstanding  this  implied  en- 
dorsement of  so  high  an  authority,  we  have  no  hesitation  in 
pronouncing  the  doctrine  as  not  only  erroneous,  but  exceed- 
ingly dangerous,  from  the  fact  that  it  justifies  the  most 
objectionable  species  of  intervention  in  the  internal  affairs  of 
States.  But  the  language  of  Wheaton  is  more  limited  and 
cautious  than  that  of  Vattel ;  and  when  he  says  that  other 
States  '  may  espouse  the  cause  of  the  party  which  they  believe 
to  have  justice  on  its  side,'  and  that  by  so  doing  a  State 
becomes  '  the  enemy  of  the  party  against  whom  it  declares 
itself,  and  the  ally  of  the  other,'  he  probably  means  merely 
to  express  the  legal  results  of  such  a  declaration,  and  not  to 
say  that  the  justice  or  injustice  of  the  cause  would  in  itselt 
justify  such  declaration,  or  authorise  such  interference.  In  this 
view,  his  language  is  reconcilable  with  other  parts  of  his  work.1 

§  21.  Whilst  the  civil  war  continues,  or  while  a  revolted  When  a 
colony  or  province   is  shaking  off  the  bonds  of  its  former  ^ea 
government,  a  foreign  State  should   either   remain   a  passive  recog- 
spectator,  or,  if  its  own   relations  require   diplomatic   inter-  n 
course  with  the  revolted  society,  it  should  treat  such  revolted 
society  as  a  de  facto  government  only,  in  its  foreign  relations, 
and  not  as  an  independent  State  with  respect  to  its  relations 
with  its  own  sovereign,  or  its  own  metropolitan  government.2 

1  Vattel,  Droit  des  Gens,  liv.  ii.  ch.  vi.  §  56  ;  Grotius,  DC  Jtir.  Bel.  ac 
Fac.,  lib.  ii.  cap.  xviii.  §  2  ;  Wheaton,  Elan.  Int.  Laic,  pt.  i.  ch.  ii.  §  7  ; 
Kent,  Coin,  on  Am.  Law,  vol.  i.  pp.  24,  25. 

2  The  following  opinion  of  Judge   Daly,  addressed  to   the  Hon.  Ira  Opinion 
Harris,  written  at  New  York,  December  21,  1861,  is  in  favour  of  granting  of  Judge 
to  the  private  ships  of  war  of  a  dc  facto,  although   in  the  eyes  of  the  Daly 
I'nited  States  not  a  de  jure,  State,  the  privileges  of  privateers  instead  of 
treating  them  as  pirates.     He  says  :— 

'  In  compliance  with  your  request  at  our  conversation  in  Washington, 
I  will  put  in  writing  the  reasons  why  the  Southern  pi  i\  aim-  nu  n  hoiild 
be  regarded  as  prisoner.,  of  war,  and  not  as  pirates. 
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independence,  foreign  Powers,  without  any  just  offence  to  the 
metropolitan  country,  may  recognise  that  independence  and 

ence  between  them,  is  every  seaman  or  soldier  that  shall  be  taken  in 
arms-  against  the  Government  to  be  hung  as  a  traitor  or  a  pirate  ?  If  the 
matter  is  to  be  left  to  the  courts,  conviction  and  sentence  of  death  must 
follow  in  every  instance.  In  the  case  of  the  "Jefferson  Davis,"  the  court 
said  that  during  civil  war  in  which  hostilities  are  prosecuted  on  an  ex- 
tended scale,  persons  in  arms  against  the  established  Government  cap- 
tured by  its  naval  or  military  forces  are  often  treated  not  as  traitors  or 
pirates,  but  according  to  the  humane  usages  of  war.  They  are  detained 
as  prisoners  until  exchanged  or  discharged  on  parole,  or,  if  surrendered 
to  the  civil  authorities  and  convicted,  they  are  respited  or  pardoned  ; 
but  the  court  said  this  was  a  matter  with  which  courts  and  juries 
had  nothing  to  do  ;  that  it  was  purely  a  question  of  Government  policy 
depending  upon  the  decision  of  the  executive  or  legislative  department 
of  the  Government,  and  not  upon  its  judicial  organ. 

'  If  this  view  be  correct,  the  disposition  of  this  matter  rests  exclusively 
with  the  Government,  and  its  decision  must  be  pronounced  sooner  or 
later,  as  every  day  increases  the  complication  and  difficulties  growing 
out  of  the  present  state  of  things.  Are  the  courts  to  go  on?  Is  the 
Government  prepared  to  say  that  every  man  in  arms  against  the  United 
States  upon  the  land  or  upon  the  water  is  to  be  tried  and  executed  as  a 
traitor  or  pirate,  either  upon  the  ground  that  it  is  right,  or  upon  the 
supposition  that  it  will  prove  an  effective  means  for  suppressing  the 
rebellion  ?  That  policy  was  tried  by  the  Duke  of  Alva  in  the  revolt  of 
the  Seven  Provinces  of  the  Netherlands,  and  18,000  persons  by  his 
order  suffered  death  upon  the  scaffold,  the  result  being  a  more  desperate 
resistance,  the  sympathy  of  surrounding  nations,  and  the  ultimate  inde- 
pendence of  the  Dutch.  Neither  the  constitution  of  the  United  States  nor 
the  Act  against  piracy  was  framed  in  view  of  any  such  state  of  things  as 
that  which  now  exists.  The  civil  war  which  now  prevails  is  in  its  mag- 
nitude beyond  anything  previously  known  in  history.  The  revolting 
States  hold  possession  of  a  large  portion  of  the  territory  of  the  Union, 
embracing  a  great  extent  of  the  sea-coast  and  including  some  of  our 
principal  cities  and  harbours.  They  hold  forcible  possession  of  it  by 
means  of  an  army  estimated  at  300,000  men,  and  are  practically  exer- 
cising over  it  all  the  power  and  authority  of  government.  They  claim 
to  have  separated  from  the  United  States,  to  have  founded  a  Govern- 
ment of  their  own,  and  are  in  armed  resistance  to  maintain  it.  To  reduce 
them  to  obedience,  and  to  recover  that  of  which  they  hold  forcible  posses- 
sion, it  has  been  necessary  for  us  to  resort  to  military  means  of  more  than 
corresponding  magnitude,  until  the  combatants  on  both  sides  have  reached 
the  prodigious  number  of  1,000,000  of  men. 

'  The  principal  nations  of  Europe,  recognising  this  state  of  things, 
have  conceded  to  the  rebellious  States  the  rights  of  belligerents— a  course 
of  which  we  have  no  reason  to  complain,  as  we  did  precisely  the  same 
thing  towards  the  States  of  South  America  in  their  revolt  against  the 
Government  of  Spain.  It  is  natural  that  we  should  have  hesitated  to 
consider  the  Southern  States  in  the  light  of  belligerents  before  the 
rebellion  had  expanded  to  its  present  proportions  :  but  now  we  cannot, 
if  we  would,  shut  our  eyes  to  the  fact  that  war,  and  war  upon  a  more 
extensive  scale  than  usually  takes  place  between  contending  nations, 
actually  exists.  It  is  now,  and  it  will  be  continued  to  be,  carried  on  upon 
both  sides  by  a  resort  to  all  the  means  and  appliances  known  to  modern 
warfare,  and  unless  we  arc  to  fall  back  into  the  barbarism  of  the  Middle 
Ages,  we  must  observe  in  its  conduct  those  humane  usages  in  the 
treatment  and  exchange  of  prisoners  which  modern  civilisation  has 
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necessary  in  such  cases  to  await  the  acknowledgment  of 
that  independence  by  the  former  sovereign  ;  of  the  fact  of 
such  independence,  each  State  may  judge  for  itself.  '  The 
absence  of  all  jurisdiction,'  says  Wildman,  'to  determine 
the  right,  leads  to  the  necessary  consequence,  that,  when,  in 
the  result  of  a  civil  war,  a  State  changes  its  government,  or 
a  province  or  colony  that  before  had  no  separate  existence 
is  in  the  possession  of  the  rights  of  sovereignty,  the  posses- 
sion of  sovereignty  de  facto  is  taken  to  be  possession  dejure, 
and  any  foreign  Power  is  at  liberty  to  recognise  such  sove- 
reignty by  treating  with  the  possessor  of  it  as  an  independent 
State.  Where  sovereignty  is  necessary  to  the  validity  of  an 
act,  no  distinction  is  or  ought  to  be  made  between  sovereign- 
ties founded  on  a  good  or  bad  title.  Few  governments  have 
been  founded  on  free  suffrage  and  election  ;  most  have  origi- 
nated in  violence  and  faction.  In  international  transactions 
possession  is  sufficient.  Otherwise  it  would  be  necessary  to 

is  as  nothing  compared  to  the  disastrous  and  lasting  consequences  to  the 
whole  nation — to  its  industry,  its  commerce,  and  its  future — that  would 
grow  out  of  making  this  war  one  of  retaliatory  vengeance.  We  have  the 
fruitful  experience  of  history  to  admonish  us,  that  in  such  acts  are  sown 
the  seeds  of  the  dissolution  of  nations,  and  especially  of  republics.  By 
according  to  the  rebellious  States  the  rights  of  belligerents,  at  least  to  the 
extent  of  exchanging  prisoners,  whether  privateersmen,  men-of-war's 
men,  or  soldiers,  we  do  not  concede  to  them  the  rights  of  sovereignty. 
There  is  a  well-defined  distinction  between  the  two,  recognised  by  the 
United  States  court  in  the  case  of  Rose  v.  Himley  (4  Cranch,  241).  One 
may  exist  without  the  other,  and  by  exchanging  prisoners,  therefore,  we 
concede  nothing  and  admit  nothing,  except  what  everybody  knows,  that 
actual  war  exists,  and  that,  as  a  Christian  people,  we  mean  to  carry  it  on 
according  to  the  usages  of  civilised  nations. 

'The  existing  embarrassment  is  easily  overcome  ;  further  prosecutions 
can  be  stopped,  and  in  respect  of  privateersmen  who  have  been  con- 
victed, the  President,  acting  upon  the  suggestion  of  the  court  that  tried 
them,  can,  by  the  exercise  of  the  pardoning  power,  relieve  them  from 
their  position  as  criminals,  and  place  them  in  that  of  prisoners  of  war. 

'  In  conclusion,  we  are  apt  to  forget  that  we  are  carrying  on  this  war 
for  the  restoration  of  the  Union,  and  that  every  act  of  aggression  not 
essential  to  military  success  will  but  separate  more  widely  the  two  sections 
from  each  other,  and  increase  the  difficulty  of  cementing  us  again  in  one 
nationality.  We  are  to  remember  that  the  people  of  the  South,  whose 
infirmity  it  has  been  to  have  very  extravagant  ideas  of  their  own  supe- 
riority, and  whose  contempt  of  the  people  of  the  North  has  been  in  pro- 
portion to  their  want  of  information  respecting  them,  have  been  hurried 
into  their  present  position  by  the  professional  politicians  and  lar^c  landed 
proprietors.  .  .  .  War,  when  conducted  in  accordance  with  the  strictest 
usages  of  humanity,  is  a  sufficiently  bloody  business,  and  if  we  are  to  acid 
to  its  horrors  by  hangini,  up  all  who  fall  into  our  hands  as  traitors  or 
pirates,  we  leave  to  the  South  no  alternative  but  resistance  to  the  la^t 
extremity.' 
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Recog-  §  22.  The  recognition  of  the  independence  and  sovereignty 
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stated  in  1823  that  'the  law  of  nations  was  entirely  silent  on 
this  point,'  but  he  attached  this  meaning  to  it : — '  If  the 
colonies  say  to  the  mother  country,  "  We  assert  our  independ- 
ence," and  the  mother  country  answers,  "  I  admit  it,"  that  is 
recognition  in  one  sense.  If  the  colonies  say  to  another 
State,  "  We  are  independent,"  and  that  other  State  replies,  "  I 
allow  that  you  are  so,"  that  is  recognition  in  another  sense  of 
the  term.  That  other  State  simply  acknowledges  the  fact,  or 
rather  its  opinion  of  the  fact.  But  without  a  treaty  of  alliance 
and  co-operation,  that  latter  recognition  could  have  no  such 
effect  as  tranquillising  the  State,  and  establishing  and  con- 
firming its  independence.'  Recognition,  according  to  Mackin- 
tosh, is  used  in  two  senses — 1st,  as  a  technical  term  of  inter- 
national law,  in  which  it  denotes  the  explicit  acknowledg- 
ment of  the  independence  of  a  country  by  a  State  which 
formerly  exercised  sovereignty  over  it,  such  as  the  acknow- 
ledgment of  the  independence  of  Portugal  and  Holland  by 
Spain,  and  of  the  American  colonies  by  Great  Britain.  2nd. 
A  neutral  country  by  measures  of  practical  policy  may  imply 
an  acknowledgment  of  the  independence  of  another.  This 
is  a  virtual  recognition,  the  most  conspicuous  part  of  which  is 
the  act  of  sending  and  receiving  diplomatic  agents.  It  implies 
no  guarantee,  no  alliance,  no  aid,  no  approbation  of  the  success- 
ful revolt,  no  intimation  of  an  opinion  concerning  the  justice 
or  injustice  of  the  means  by  which  it  has  been  accomplished. 
These  are  matters  beyond  the  jurisdiction  of  the  neutral.  It 

As  a  matter  of  municipal  law,  no  person  can  contract  with  or  assist  a 
revolted  colony,  or  a  part  of  another  State,  without  leave  of  his  owu 
government,  before  the  same  have  recognised  the  separate  independence 
of  the  colony  or  part  of  a  State.  See  Jones  i>.  Garcia  del  Rio,  i  Tun/, 
and  Russ.,  297  ;  Yrisson  v.  Clement,  2  Car.  and  P.,  223  ;  the  United  States 
?'.  Palmer,  3  WJieat.,  610  ;  Cherriot  ?'.  Foussat,  3  />/#«.,  252.  And  it  is 
submitted  that  those  sections  of  the  Foreign  Enlistment  Act,  1870(33 
and  34  Viet.  c.  90),  which  prohibit  illegal  enlistment  or  building  ships, 
&c.,  for  any  foreign  State  at  war  with  any  foreign  State  at  peace  with 
Great  Britain,  are  by  sect.  30  of  the  same  Act  extended  to  the  case  of  a 
rebellion  of  such  dimensions  as  to  constitute  a  new  government  or 
nationality  ;  that  last-mentioned  section  defines  '  foreign  State  '  to  include 
'  any  foreign  prince,  colony,  province,  or  part  of  any  province  or  people, 
or  any  person  or  persons  exercising,  or  assuming  to  c.vcrcisc,  the  powers 
of  government  in  or  over  any  foreign  country,  colony,  province,  or  part  of 
any  province  or  people.'  Therefore  it  would  seem  to  be  equally  unlawful 
for  a  foreign  State  to  hire  or  build  a  ship  in  British  waters  to  employ 
against  insurgents,  or  for  insurgents  to  fit  out  the  same  under  similar  cir- 
i  mnstances,  against  a  government  in  amity  with  Great  Britain.  Com- 
pare 59  Gco.  III.,  c.  69,  and  case  of  the  'Salvador,'  6  Moore,  P.C.C. 
(N.S.),  509- 
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usurpation  I",  n-jt  to  sit  in  jud  •  •  .n  them.     As 

i  neither  condemn  n-.r  justify   revolutions   which 
ty  and    arc    ii>.  t    amenable    to   it--    !. 

nition  of  a  1  :n:^  a  \  •   I      the 

::iincnt    n  :ist  the  old.  is  not  a   deviation    from 

perfect  neutrality  01  "Must  totlu-di- 

ru  1  hese    doctrines   are    not    e.  .  :    by   the 

jun-t-  of  the  I  loly 


The  1          Monroe    doctrine1    takes    its   name-    from    1're  -dent 

doctrine       Moim-          -     .eilth    Annual     Me  |  :ed 

(.n   December  2,   1823        Briefly.  tin-   do.  trine    i>    not    to   i; 
fere  in    the   internal   com  •    i   u  rope,  while   it   rcpud:.. 

the    interfen  '    the    Allied    1'owers    with    the    Anier: 

:itinents.      The  Me  follov. 

'At    the    proposal    (,f  the    Ru--i,ui    Imperial    G 
made  through   the   minister   of   the    Kmp'  itlin;^  he: 

full     pouer    and    instructions    ha\e    been    transmitted    to    the 
mini-ter  of  the    I'nited    State-,    at    St.   1 
h\-  amicable  negotiation,  the  '.  ive    rights  and  int« 

the  t\\o  nation-,  on  the-  n-»rth-we  •  t  of  this  continent.      A 

similar  proposal   had    been    made   by  his  Imperial    Maje-ty  to 
the   (iovernment    of   Great    Britain,  which    has   likewi-e   b 
d  to.      The  t  io'.  eminent  of  the  1'niteil  States  has  b 
tli-sirous,  b\-  this  friendly  p  ling,  of  manife-tin-  the-  .^reat 

value  which   tlu-yha\e   invariably  attached    to   tin-    friendship 
of    the    l-'.mperor,   and    their   solicitu         I  tivatc   the    In    I 

understanding  with  his  Government     In  the  di^-u-si,,n-,  t,, 

whi<  h  this  interest  has  -i\en  rise  and  in  the  arrangements  b\- 
\\hich    they    may    terminate,   the  ion    has    been   jud:, 

proper  for  assertin]  .   piim-iple  in  \\hich   the  rights  and 

interests  o|  the   1'niteil  State-  are  in\  o!\  ed.  that  the  Ainer' 

tinents,  by  the  free  and  independent  condition  which  they 
ha\e  a-Mimed  and  maintain,  are  lu-neef,  irth  imt  to  be  con- 
sid«-ied  a>  subje(ts  f.  <v  future  colonisation  by  .my 
1 

'  It  was  Mated  at  the    commencement    of  the    la-t 
that  a  great  ell'-rt  \\a^  then  making  in  Spain  and   1'ortu^al  to 

improve  the  condition  oi   the  p.  •>(  tho-e  countries,  and 

that   it  appe.n,    to    be    i  <  -ndii-  ted  u  ith    <  \t  i  aordinary  mod 

•    n.     It   m  e.l  |y  be  i.  mark*  d  that  th>  t  ha-  b 

1  n 
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so  far  very  different  from  what  was  then  anticipated.  Of 
events  in  that  quarter  of  the  globe,  with  which  we  have  so 
much  intercourse,  and  from  which  we  derive  our  origin,  we 
have  always  been  anxious  and  interested  spectators.  The 
citizens  of  the  United  States  cherish  sentiments,  the  most 
friendly,  in  favour  of  the  liberty  and  happiness  of  their  fellow- 
men  on  that  side  of  the  Atlantic.  In  the  wars  of  the  Euro- 
pean Powers  in  matters  relating  to  themselves,  we  have  never 
taken  any  part,  nor  does  it  comport  with  our  policy  to 
do  so.  It  is  only  when  our  rights  are  invaded,  or  seriously 
menaced,  that  we  resent  injuries  or  make  preparation  for 
our  defence.  With  the  movements  in  this  hemisphere  we 
are  of  necessity  more  immediately  connected,  and  by  causes 
which  must  be  obvious  to  all  enlightened  and  impartial 
observers. 

'  The  political  system  of  the  Allied  Powers  is  essentially 
different  in  this  respect  from  that  of  America.  This  differ- 
ence proceeds  from  that  which  exists  in  their  respective 
Governments.  And  to  the  defence  of  our  own,  which  has 
been  achieved  by  the  loss  of  so  much  blood  and  treasure,  and 
matured  by  the  wisdom  of  their  most  enlightened  citizens, 
and  under  which  we  have  enjoyed  unexampled  felicity,  this 
whole  nation  is  devoted.  We  owe  it,  therefore,  to  candour 
and  to  the  amicable  relations  existing  between  the  United 
States  and  those  Powers  to  declare  that  we  should  consider 
any  attempt  on  their  part  to  extend  their  system  to  any 
portion  of  this  hemisphere  as  dangerous  to  our  peace  and 
safety.  With  the  existing  colonies  or  dependencies  of  any 
European  Power  we  have  not  interfered,  and  shall  not  inter- 
fere. But  with  the  Governments  who  have  declared  their 
independence  and  maintained  it,  and  whose  independence  we 
have,  on  great  consideration  and  on  just  principles,  acknow- 
ledged, we  could  not  view  any  interposition  for  the  purpose 
of  oppressing  them,  or  controlling  in  any  other  manner  their 
destiny  by  any  European  Power,  in  any  other  light  than  as 
the  manifestation  of  an  unfriendly  disposition  towards  the 
United  States.  In  the  war  between  those  new  Governments 
and  Spain,  we  declared  our  neutrality  at  the  time  of  their 
recognition,  and  to  this  we  have  adhered,  and  shall  continue 
to  adhere,  provided  no  change  shall  occur  which  in  the  judg- 
ment of  the  competent  authorities  of  this  Government  shall 


INI       .    ;  IHN.M.  LAW 


i.  in 


RUtc 

• 

ity, 
how  loit 


a    corresponding    chan  tin-    part   «.f  tin-    t":ii: 

iinli-j  '   •  their  -.(-flinty. 

•'1!  •  -••  lin  ;IIK|  Portugal  show  that  Km 

•:!!  mi       •  01    'his   important  f.ift   no  stronger  pr 

:    than    that    the    Allied    I'.  -hoiild    h.: 

thought   it   p!  •!!    a    prim  ip'  y  t<>  th 

t"  have  interposed  by  foive  in   the  internal  concern-  '.in. 

•.vh.it    •  '    -n.  h    interposition    may    he   t  arricd    on    the 

same  principle  is  a  <jucstion  to  which  all   independent  1'ou* 
u  hi         G  'Vernmcnts    differ    from    them    are    interested,   t 
those  most  remote,  and   surely  none  more  90  than  the  United 
<  >ur   policy  in  :      :      1          :       .-.hifh  \\  as  adopted 

at   an    <  •   of  the   wars  wln'ch    have    -o   1. 

that  quarter  of  the  ;^l"be.  ncvcrthclc-s  remains  the  -ame, 
which  is  not  to  interfere  in  the  internal  ms  of  any  of  its 

Towers;    to   con-ider    the    (iovernment    t/, 
timate  (i'i\ernment  for  us  ;  to  cultivate  fricndh'  relations  with 

•'.<!  t"  pn  'hose  relations  by  a  frank,  firm,  and  ma- 

policy  ;  meetini;  in  all  instances  the  just  claims  (.f  every 
Power,  submitting  to  injuries  from  none.  Hut  in  regard  to 
the  tincnts,  circumstaiu  es  are  eminently  and  conspi.  u- 

ou-l\-    different.      It    is    ini])o-sible    that    the    Allied     1' 
should  extend  their  political  system    to   any  portion  of  either 
continent  without  endangering  our  peace  and  happiness  ;   nor 
can   anyone    belie\c    that    our   Southern    brethren,   if    left   to 
themselves,  would  adopt  it  of  their  own  accord.       It  is  equally 

impossible,  therefore,  that  we  should  behold  such  interposi- 
tion in  any  form  with  indifference.  If  we  look  to  the  o>m- 
parati-.  e  lien^th  and  p  :in  and  tho 

.ernmc-nts,  and  their  distance  from  ea«  h  other,  it  must  l>e 
obvious  that  -he  fan  i  ubdue  them.  It  is  still  the  true 

icy  of  the  Tinted  States  to  leaxe  the  |  '  tO  tlleni- 

in  the  hope  that  other  1'  •  <  :  -  will  pursue  the  same 

com 

§  23.    Tin  nty  of  a    State   may  be   !• -st  in  various 

v.  ays.     It  may  be  vanquished  by  a  foreign  Power  and  become 

Lted  into  the  (  onquerini;  State  as  a  province.  < -r  as  one 

of  its  component  paiis  ;  ,  ,r  it  may  voluntarily  unite-  itself  with 

another  in    MH  h   a    way  that    its   independent 

ite  will  entirely  <  •     '  may 

d  inti  to  f  'im  a   i  •    . 
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State  in  place  of  the  other  two  whose  independent  existence, 
as  States,  is  entirely  destroyed  by  such  incorporation. 

Thus,  the  incorporation  of  the  Seven  United  Provinces 
and  the  Austrian  Low  Countries,  by  the  treaties  of  Vienna 
under  the  Prince  of  Orange,  as  King  of  the  Netherlands,  was 
the  union  of  two  distinct  sovereignties,  forming  a  single  new 
sovereign  State.  By  the  incorporation  of  Wales,  Scotland, 
and  Ireland  into  Great  Britain,  and  of  Normandy  and 
Brittany  into  France,  these  incorporated  States  lost  their 
existence  as  distinct  and  substantive  political  bodies.1 

§  24.  Questions  of  great  importance  sometimes  arise  with  Changes 
respect    to    the    international    effects    produced    by    internal  L°vern. 
changes  in  the  form  of  government,  and  by  a  change  in  the  ment  of  a 
sovereignty  of  a  State,  with  respect  to  its  duties  and  obliga- 
tions toward  others.  These  questions  relate  to  treaties,  public 
debts,  the  public    domain,  private  rights  of  property,  and  to 
responsibility  for  wrongs  done  to  the  governments  or  subjects 
of  other  States.     We  will  consider  these  matters — 1st,  with 

1  Phillimore,  /;//.  Laiv,  vol.  i.  §  125  ;  Puffendorf,  De  Jure  Nat.  et 
Gent.,  lib.  viii.  cap.  xii.  §  9  ;  Bello,  Derecho  International,  pt.  i.  cap.  i.  §  8. 
In  1859  an  insurrection  broke  out  in  that  part  of  the  Pope's  dominions 
known  as  the  Romagna  or  the  Legations.  Sardinian  troops  entered  the 
territory  and  encouraged  the  inhabitants  in  their  resistance.  The  Sardi- 
nian Government  nominated  an  Extraordinary  Commissioner  in  Romagna, 
alleging  that  it  was  to  prevent  the  national  movement  from  leading  to 
disorder.  The  late  Cardinal  Antonelli  addressed  a  circular  to  the  foreign 
Courts,  declaring  this  act  to  be  not  only  a  violation  of  neutrality,  but  in 
reality  an  active  co-operation  with  the  rebels  on  the  part  of  the  Sar- 
dinian Government.  The  late  Emperor  Napoleon,  writing  to  the  Pope, 
December  31,  1859,  declared  that  'the  Powers  cannot  disown  the  in- 
contestable rights  of  the  Holy  See  to  the  Legations.'  On  the  other  hand, 
the  assembly  of  the  Romagna  formally  cast  off  their  allegiance  to  the  Pope, 
asserting  that,  having  in  former  centuries  lived  under  their  own  statutes 
and  laws,  and  in  the  beginning  of  the  present  century  formed  part  of  a 
civil  kingdom,  they  were  in  1815  placed  under  the  temporal  government 
of  the  Pope  against  their  will  ;  that  they  considered  that  government 
incompatible  with  Italian  nationality,  with  civil  equality  and  political 
liberty  ;  that  it  had  dc  facto  abdicated  its  sovereignty  by  giving  up  its 
noblest  prerogatives  into  the  hands  of  Austrian  generals,  who  for  many 
years  had  held  the  civil  and  military  governments  of  these  provinces  ;  and 
that  the  temporal  government  of  the  Pope  was  substantially  and  historically 
distinct  from  the  spiritual  government  of  the  Church,  which  they  would 
always  respect.  In  1870,  Signer  Lanza  and  his  colleagues  persuaded 
King  Victor  Emmanuel  to  occupy  Rome,  and  on  September  20  of  that 
year  a  considerable  Italian  army  appeared  before  the  gates  of  Rome, 
under  the  pretext  of  affording  protection  to  Pius  IX.  against  revolutionary 
attacks.  The  Pope  only  made  a  formal  resistance.  After  the  ceremony 
of  a  plebiscite,  or  popular  vote,  Koine  uas  de<  I. tied  part  of  the  kingdom 
of  Italy.  See  also  on  this  subject  infra,  ch.  v.  §  5. 
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i  t  to  tl  tlu-  iiitcnial  forms  of  the 

Ml  ;  2iul,  wit':  i  diMiicmbcr- 

by  the   revolt  (,r   1"  Tel,  the 

:ie    int<>    t\v<i    or    n:<  .lc  and 

;  :iili-iit.-  .   ami,  4th,  t!  .ui  incorporate  >n 

or   n.'  •  .  ami 

'>'•' 
Changet  ;  '    rule,  a    •  ill    the    form    of 

tJmal  mient.  or  in    the  person  of  the  ruler,  does  iK,t  affect  the 

revolution  duties  ami  obligations  of  a  State  touanU  foiei-n  nations.    All 

•  minerce.  ami  rcdl  alii..  main  in  f< 

prei  isi-ly  as  if  no  inter\  enin;^  change  had  taken  ;  ept 

I'M'  '.hen-  the  ioi!i|,,u-t   relates  to  the  form  •  •        <TM- 

im-nt  it       '      r  to    tlu-    IK-I  the   ruler  in   the   natu: 

iranty.     Public  debts,  whether  due  to  ..r  from  tl.         ''lu- 
tioni^ed    Sta1  •    neither   cancelled    nor    affected    by    any 

than-e  in  the  n.nstitu:  internal   government  • 

of    it>    public   domain   and   ri^ht    of    properly.       If 

a    resolution    be   5U<  ful,    and    a  neu'   coi^titution    b          '  . 

blished.  the  public   domain   ami    public   property  pa-^  to  the 

new   government.      The    Si  on    the    other   hand,   remains 

:>onsjble    (or   the   wron:;s  done  to   the   ^o\ernmentor  Mib- 

ts   of   another  State,    notwithstanding   an\-    intermediate 

change  in  the  form   of  its  government  or  in  the  per-oii^  o|    its 

ruler-.      It  is  clear,  that    any  government  \\  hich   </<•  uc- 

1s    to    aiiy   other  government,    whether    1  .'ion    or 

•'Hi|ue-t  or  reConi[Uest,  >u>  '       all   the  plll)lic 

prop.-rty,  •  :ythin^r  in  the  nature  of  public   property,  and 

to  all  rights  in  r  •  of  the  public  property  of  the  d: 

I'         r.      This   ri-ht   (.f  M.  a   ri-ht    not  paramount, 

but  derived  through   the   suppressed   authority,  ami   can  only 

In-  i-nlorced  in  t  :K-    uay.and    to   the    same   extent,  ami 

Mibjei  t  to  the   same    correlative  obligations  ami    ri^ht^,  as   it 

that  authority  had  not    been  Mlppiv-sed,  and    uas    it-clf   seek- 

•          it     '1  he  e  i<   ults  How  n<  fiom  the 

that    the    idi-ntit\-  of  a    State   i-   pi,  :.  notwilh- 

icntal  changes  in  ils  internal  constitution.-' 
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§  26.  The  dismemberment  of  a  State,  by  the  loss  of  a  por-  By  dj;8~ 

member- 

tion  of  its  subjects  and  territory,  does  not  affect  its  identity,  ment  of  a 
whether  such   loss  be  caused  by  foreign  conquest  or  by  the  part 
revolt  and  separation  of  a  province.     Such  a  change  no  more 
affects  its  rights  and  duties,  than  a  change   in    its  internal 
organisation,  or  in   the   person  of  its   rulers.     This  doctrine 
applies  to  debts  due  to,  as  well  as  from,  the  State,  and  to  its 
rights  of  property  and  its  treaty  obligations,  except  so  far  as 
such  obligations  may  have  particular  reference  to  the  revolted 
or  dismembered  territory  or  province.1 

§27.  The    case    is    slightly  different   where  one  State  is  ?7. 
...  .*.          .  division 

divided  into  two  or  more  distinct  and  independent  sove- 
reignties. In  that  case,  the  obligations  which  had  accrued 
to  the  whole,  before  the  division,  are  (unless  they  have  been 
the  subject  of  a  special  agreement)  rateably  binding  upon 
the  different  parts.  This  principle  is  established  by  the  con- 
current opinions  of  text-writers,  the  decisions  of  courts,  and 
the  practice  of  nations.  It  was  incorporated  into  the  treaty 
by  which  the  modern  kingdom  of  Belgium  was  established. 
Kent  says  :  '  If  a  State  should  be  divided  with  respect  to 
territory,  its  rights  and  obligations  are  not  impaired  ;  and  if 
they  have  not  been  apportioned  by  special  agreement,  those 
rights  are  to  be  enjoyed,  and  those  obligations  fulfilled,  by  all 
the  parts  in  common.'  Story  says  :  '  It  has  been  asserted,  as 
a  principle  of  common  law,  that  the  division  of  an  empire 
creates  no  forfeiture  of  previously  vested  rights  of  property  ; 
and  this  principle  is  equally  consonant  with  the  common 
sense  of  mankind  and  the  maxims  of  eternal  justice.'  - 

§  28.  The  converse  of  this  rule  is  also  generally  true  ;  that  By  incor- 
is,  where  several  separate  States  are  incorporated  into  a  new  porat11 
sovereignty,  the  rights  and  obligations  which  had  accrued  to 

seau,  CEuvres,  ch.  i.  p.  493,  §  4  ;  Montesquieu,  Esprit  des  Lois,  liv.  xxvi. 
ch.  xx.  ;  Grotius,  De  Jitr.  Bel.,  lib.  ii.  cap.  ix.  §  8  ;  Tindall,  Essay  on  the 
Laws  of  Nations,  p.  12  ;  Kent,  Com.  on  A  met:  Law,  vol.  i.  pp.  25,  26  ; 
Bynkershoek,  Qtta'st.  Jin;  /'///>.,  lib.  ii.  cap.  x.  ;  Heineccius,  Elcmenta 
Jttris  Nat.  ct  Gent.,  lib.  ii.  §  231. 

1  \Yheaton,  Hist.  Lan>  of  A'at/ons,  p.  546  ;  Terrett  ct  al.  i;  Taylor,  9 
CrancKs  I\ep.,  p.  50  ;  Calvin's  Case,  7  Coke  Rep.,  p.  27  ;  \ViIdman,  ////. 
Laiu,  vol.  i.  p.  68. 

-  Kent,  Com.  on  Amc>:  Lau>,  vol.  i.  p.  26  ;  YVhe.iton,  I-'lcm.  Int.  /.</:.', 
pi.  i.  ch.  ii.  §  9,  pi.  iv.  ch.  i.  §  12  ;  I'hillimorc,  ////.  /.nit.',  \<>1.  i.  §  137  ; 
/,P  haria,  Staa/s-  un<{  /.'/cW.vw.v///,  §  5^  ;  TiTivtt  ct  al.  •?'.  Taylor  ct  al.,<)  ; 
('I'Uti/i,  50;  Kelly  v.  Harrison,  2  Johnson  x  discs,  29;  Jackson  v. 
Dunn,  3  Johnson's  Cases,  109  ;  Calvin's  Case,  7  Coke}  27. 
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bindin.;    upon,  the   new   St.itr    uhich    is   •        •     :   by  such 
tion.      But    t!  must   he    varied    <  .r  m<  .clifu-d    to 

suit  th  .         t    the  union  formed,   and  the  ter  of  the 

•  f   incorporation,  in   each   particular  Tl.i. 

must  be   made    between    the    mere    umV- 
don    of  S:    I          end   the  creation   of  a    • 

51      •  III     the   OIK  •  •  \\ollld 

.iin  with  the  State-,  originally  separate,   while  in  the  oilier 
•    they  uou'.d,  a>    a    -eneral    rule,  be   transferred    fn.m   the 
constituent  parts  to  the  new    body  ;        '  lUit    if,  by  the 

of  incorporation,    and   by    the    constitution    of  the  composite 
State,  the  rights  anil  obligations  of  the  component  parts  v. 
to  remain  with   the.-  .  t)ri^inall\-  separate,  il   could  ha; 

be  contended    that    the  new  •  y    had   either    aciju  : 

the  one   or  incurretl    the  other.      What   ini^ht   be  claimeil   or 
incurreil,    umler  a  .I    rule   of    presumptive    law,    could 

hard!\-  be  en!  .iiist  \\-ritten  instruments  which  pro. 

.u'nst   such   claims   (,r  obligations.      Nevertlu-'.' 
:ie  of  these  constituent  part-,  originally  a   separate 
should,    b\-   the   ad    of  incorporation.  \e-t    in    the   m-w   so\e- 
1  its  me. uis   of  satisfying   its   d.-bts   and   obligations, 
the  new  Stale  would,  even  in  the  .  .f  a  mere  federal  union, 

be  bound  to  assume  such  debts   and  obligations  to  the  extent 
of  the  means  so  transferred.1 

1  Fli.nil.i  I '.i mi ;  cen  I'.  .V  <;//,/(/".  /''..  pp.  r. 

/;</  (/".  I-!.,  |i;,' 
.    iii   I>:/>u»;.,   ttnii.  11:.  p.    i  !•)  ;   Merlin,  /u / 
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CHAPTER  IV 

RIGHTS   OF   INDEPENDENCE   AND   SELF-PRESERVATION 

i.  Independence  of  a  sovereign  State— 2.  Foreign  interference  in  its 
internal  government— 3.  Its  right  to  chose  its  own  rulers— 4.  Such 
interference  in  dependent  and  confederated  States — 5.  Interference 
in  virtue  of  treaty  stipulations — 6.  Proffered  mediation,  and  media- 
tion by  invitation— 7.  Distinction  between  pacific  mediation  and 
armed  intervention— 8.  When  an  arbitrator  may  employ  force— 9. 
Interference  to  preserve  a  balance  of  power — 10.  Treaty  of  Paris  and 
Congress  of  Vienna  in  1814  and  1815—11.  Attempted  tripartite 
treaty  respecting  Cuba — 12.  Interference  for  self-security — 13.  States 
of  the  Church — 14.  Independence  of  a  State  in  its  legislation —15. 
In  its  judiciary — 16.  In  rewarding  and  punishing  its  own  subjects— 
17.  The  case  of  Martin  Koszta — 18.  Right  of  self-preservation— 
19.  Means  incidental  to  general  right— 20.  Use  of  these  means  may 
be  limited  by  treaty — 21.  By  the  rights  of  others — 22.  Extraordinary 
increase  of  army  and  navy — 23.  Fortifications  and  military  schools — 
24.  Right  of  self-defence  without  the  limits  of  the  State. 

§  I.  EVERY  sovereign  State  may,  from  the  very  nature  of  its  Independ- 

.    ,  ,     .  ence  of  a 

organisation,  freely  exercise  its  sovereign  rights  in  any  manner  sove. 

not  inconsistent  with  the  equal  rights  of  other  States.  The  rei£n 
very  fact  of  its  sovereignty  implies  its  independence  of  the 
control  of  any  other  State.  It  may,  therefore,  exercise  all 
rights  and  contract  all  obligations  incident  to  its  sovereignty 
as  a  separate,  distinct,  and  independent  society,  or  political 
organisation.  These  rights  and  obligations  are  limited  only 
by  the  law  of  nature  and  the  existence  of  similar  rights  in 
others.  The  international  rights  of  sovereign  States  have, 
therefore,  been  divided  into  two  classes  :  absolute  and  coin/i- 
tional,  the  former  including  those  rights  to  which  a  State  is 
entitled  as  a  distinct  being  or  sovereignty,  and  the  latter 
including  those  rights  to  which  it  is  entitled  only  under  par- 
ticular circumstances  in  its  relation  to  others.1 

1  Wheaton,  Elan.  Int.  Law,  pt.  ii.  ch.  i.  §  i  ;  Klubcr,  Droit  ,/,'\  (/,•//.»•, 
§  36  ;  Vattel,  Droit  des  Gens,  Pn'lim.,  §  15  ;  Raynrval,  Inst.  tin  Droit 
Wat.,\\v.  ii.  ch.  i.  ;  ReVLo,  Derecko  International^- i-  cap.  i.  §  7  ;  Ilcfftc-r, 
lh;>it  International,  §§  29-31  ;  Riqudme,  Dcrcc/io  IntcrnncionnL  lib.  i. 
lit.  i.  sec.  i.  cap.  v.  ;  <  Mtolan,  D;f>!t»ntitic  de  /<<  .Mc>\  liv.  i.  ch.  ii.  and  iii. 
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government  of  another  sovereign  and  independent  State. 
Some  writers  make  numerous  exceptions  to  the  general 
rule  of  non-interference,  and  attempt  to  justify  interference  by 
one- State,  in  the  internal  affairs  of  another,  in  particular  cases 
and  for  certain  specified  objects.  The  principal  grounds 
upon  which  such  interference  has  been  justified  are  :  first, 
self-defence  ;  second,  the  obligations  of  treaty  stipulations  ; 
third,  humanity  ;  and  fourth,  the  invitation  of  the  contending 
parties  in  a  civil  war.  We  will  here  examine  each  of  these 
grounds,  with  respect  to  pacific  interference,  reserving  for 
another  place  a  discussion  of  how  far  the}-  will  justify  a 
resort  to  force  or  a  war  of  intervention.1 

§  5.  Foreign  interference,  in  the  internal  affairs  of  a  State,  For  self- 
has  sometimes  been  defended  on  the  ground  of  a  necessity  s 
on  the  part  of  the  interfering  States,  involving  their  own  par- 
ticular security.  That  a  right  of  pacific  interference,  and  even 
of  armed  intervention,  may  sometimes  grow  out  of  such 
threatened  danger  to  a  particular  State,  cannot  be  doubted. 
In  the  opinion  of  Mr.  Canning,  interference  is  justifiable  with 
a  nation  which  attempts  to  '  propagate,  first,  her  principles,  and, 
afterwards,  her  dominion,  by  the  sword,  or  encourages  the 
subjects  of  another  to  resist  authority,  or  assist  rebellious 
projects.'  So,  also,  there  may  be  an  impending  danger,  affect- 
ing the  general  security  of  nations,  which  may  justify  an 
interference  on  their  part,  for  the  security  of  their  own  inde- 
pendence and  the  preservation  of  peace.  But  such  clanger 
must  be  threatening  and  immediate,  and  not  a  mere  remote 
contingency  ;  and  even  then  the  interference  must  be  limited 
to  the  removal  of  the  danger  itself  ;  beyond  that  it  would  be 
unlawful.2 

The  interference  of  a  confederation  in  the  affairs  of  its 
own  confederate  States,  may  either  be  looked  upon  as  an  ex- 
ception to  the  rule  of  non-interference,  or  as  a  sovereign 
body  regulating  the  affairs  of  an  individual  member.  The 
Schleswig-Holstein  difficulty  of  1863  is  an  example  of  such 
interference.3 

1  Vide  post.,  ch.  xvi.  ;  Phillimore,  Int.  L<iic,  vol.  i.  §  400  ;  \Yc-nrk. 
Codex  Juris  Gent.,  t.  i. 

J  llct'ltcr,  Droit  International,  §§  44,  46;  Manning,  Lai,'  of  Xations^ 
pp.  97,  98. 

-  The  Relations  of  the  Duchies  of  SchJeswig  and  Holstein  to  tlic 
Crown  of  Denmark  and  the  Germanic  Confederation^  1^4^,  l>\  sir  Trovers 
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the  natural  right,  such  as  Bacon,  Puffendorf,  Grotius,  and 
all  the  ancients,  mention  that  it  is  lawful  to  take  up  arms  in 
the  name  of  the  human  race  against  a  society  which  violates 
the  principles  on  which  the  social  order  reposes,  on  the  same 
ground  on  which,  in  particular  States,  you  punish  an  indi- 
vidual malefactor  who  disturbs  the  public  repose.  Those 
who  consider  the  question  as  one  depending  on  civil  right, 
are  of  opinion  that  no  one  Government  has  a  right  to  inter- 
fere in  the  affairs  of  another.  I  adopt,  in  the  abstract,  the 
principles  of  the  last.  I  maintain  that  no  Government  has  a 
right  to  interfere  in  the  affairs  of  another  Government.  In 
truth,  if  this  principle  is  not  admitted,  and  above  all  by  all 
people  who  enjoy  a  free  constitution,  no  nation  could  be  in 
security.  It  would  always  be  possible  for  the  corruption  of 
a  minister  or  the  ambition  of  a  king  to  attack  a  State  which 
attempted  to  ameliorate  its  condition.  In  many  cases  wars 
would  be  multiplied  ;  you  would  adopt  a  principle  of  eternal 
hostility — a  principle  of  which  every  one  would  constitute 
himself  judge,  since  every  one  might  say  to  his  neighbour, 
"  Your  institutions  displease  me  ;  change  them,  or  I  declare 


war." 


'  But  when  the  modern  political  writers  rejected  the  right 
of  intervention,  by  taking  it  out  of  the  category  of  natural 
to  place  it  in  that  of  civil  rights,  they  felt  themselves  very 
much  embarrassed  at  the  result  ;  for  they  saw  that  cases  will 
occur  in  which  it  is  impossible  to  abstain  from  intervention 
without  putting  the  State  in  danger.  At  the  commencement 
of  the  revolution,  it  was  said,  "  Perish  the  colonies  rather 
than  one  principle,"  and  the  colonies  perished.  Shall  we  also 
say,  "  Perish  the  social  order  rather  than  sacrifice  a  prin- 
ciple ;"  and  let  the  social  order  perish?  In  order  to  avoid 
being  shattered  against  a  principle  which  they  themselves 
had  established,  the  modern  jurists  have  introduced  an  ex- 
ception. They  said,  no  Government  has  a  right  to  interfere 
in  the  affairs  of  another  Government,  except  in  the  case  where 
the  security  and  immediate  interests  of  the  first  Government 
are  compromised.' ' 

1  De  Cussy,  Precis  Historique,  ch.  iv.  ;  Phillimore,  /;//.  Law,  vol.  i. 
§§  390  et  seq.  ;  Alison,  Hist,  of  Europe,  ch.  xii.  §§  41  et  seq.  ;  Moni- 
tcur,  Feb.  15,  1823,  and  compare  Mons.  Ue  Chateaubriand's  despatch  to 
Mr.  Canning,  Jan.  23,  1823,  and  the  answer  of  Mr.  Canning  ;  Annunirt- 
Ilistorique  (Lesur),  1823,  p.  708  ;  Ann.  AV.^.,  1823,  Pub.  Doc.,  \  10.  The 

VOL.    I.  II 


INTERN  \ri«  »NAL    I..\\V 


<   II       IN 


twit  r 
treaty 

§tp  i- 
lationi 
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afl'.iii  -  •  •!  .  .11    State,  aihocateil    byx.me    text-writer-, 
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able  ;   l>':t  it  w.i-  n<H  tin-  less  a  h<>  .  uhn  li,  had  '-he  dared,  Tin  key 

'•it  properly  havi-  re-^ent'-d    by  war.1        I  It 

should  '-veil    that    «  ."lied    against  hi-r   law  ful  ruin , 

ami    that    the    power    and   antln'i  r\  <>f  th.it   ruler   had   never  (alien 
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whuh  Hide,  nnc  was   l»a-ed,  that  humanity  demanded   then   mti-i 
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I  he  ie\olution  of   182  '  .n  .Spam  ami  m  \  .'led  forth  a  circulai 
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is  the  obligations  of  treaty  stipulations.  There  can  be  no 
doubt  that  a  sovereign  State  may  guarantee  a  particular  form 
of  government  to  one  of  its  component  parts,  as  the  constitu- 
tion of  the  United  States  of  America  guarantees  a  republican 
form  to  each  State  of  the  federal  union  ;  or,  in  case  of  a  pro- 
tectorate, the  protecting  State  may  guarantee  or  direct  a  par- 
ticular form  of  government  for  the  dependent  or  protected 
State.  But  neither  the  component  nor  the  protected  States 
are  in  these  cases  to  be  regarded  as  independent  sovereign- 
ties ;  they  have  parted  with  some  of  the  essential  qualities 
of  sovereignty  and  independence,  and,  consequently,  are  not 
entitled  to  the  full  rights  incident  to  their  primary  condition 
as  equal  members  of  the  society  of  nations.  The  same  doc- 
trine may  apply  generally  to  treaties  of  unequal  alliance. 
But,  in  treaties  of  equal  alliance,  between  independent  and 
sovereign  States,  will  a  stipulation  of  mediation  or  guaranty 
justify  generally  the  interference  of  one  State  in  the  internal 
affairs  of  another,  contrary  to  the  wishes  of  the  latter  ?  If 
the  interference  is  in  itself  unlawful,  can  any  previously 
existing  stipulation  make  it  lawful  ?  We  think  not  ;  for  the 
reason  that  a  contract  against  public  morals  has  no  binding 
force,  and  there  is  more  merit  in  its  breach  than  in  its  fulfil- 
ment In  1834  Lord  Mahon  drew  attention  in  the  House  of 
Commons  to  the  assistance  given  to  Spain  by  Great  Britain 
in  putting  down  the  Carlist  insurrection  in  Navarre.  Although 
the  moral  effect  of  the  Quadruple  Alliance  had  assisted  to 
restore  peace  to  Portugal,  the  character  of  Great  Britain  as 
regarded  Spain  was  different ;  it  was  no  longer  a  question  of 
succession  to  a  throne,  but  of  an  insurrection.  He  therefore 
questioned  the  legality  of  further  British  interference  in  Spain, 
moreover  remarking  that  even  if  interference  could  be  justi- 

obedience,  and  to  interfere  in  the  domestic  concerns  of  a  foreign  State. 
France,  indeed,  refused  to  take  coercive  measures  against  the  Pasha. 
'  If,'  said  the  late  M.  Thiers,  '  the  proposals  to  curtail  the  power  of 
Mehemet  Ali  and  to  divide  Syria  are  persisted  in,  I  shall  advise  my 
country  not  indeed  to  come  to  a  rupture,  but  to  retire  within  herself  and 
await  the  course  of  events.'  The  reasons  which  led  to  this  interference 
on  the  part  of  Great  Britain  are  worthy  of  the  attention  of  the  student, 
for  although,  as  before  suggested,  it  is  difficult  to  explain  the  mere  facts 
on  the  grounds  of  law,  it  cannot  be  doubted  but  that  they  were  based  on 
a  sound  policy,  owing  to  the  secret  Russian  intrigues  then  at  work,  of 
which  the  British  Ministry  was  cognisant. — British  and  l-"orcign  -s'A//< 
r<if>ers,  vol.  viii.  p.  I  128  ;  Ann.  Reg.,  1823,  Pith.  A>r.,  93  et  seq.  ;  Ann. 
Reg.,  1840,  162. 
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•  uld    be    by  regular    British    troops,  and  not,  as  was 
the        .          bv    a    body    of    mer-  « naries,    to     '         itatC     ..' 
enrolment  the  British  I  :i  Knlistmcnt  Act  had  been   pur- 

R  t  Peel  .il-o  b!amcd  the  policy  of 

1  n  [land,  and  after  having  mentioned  that  it  was  the  first 
instance  in  modern  times  of  intervention  by  that  country  in 
the  '  fain  of  a  foreign  country,  disclaimed  the  ri^ht 

of  interference  even  if  for  the  purpose  of  iiisurii;  :ianent 

5t  to    Kn;.;!and.      'The   general    rule,'  continued    he, 
which    Kn;_,r!and    has   hith  1    is   non-intervention,   the 

only  admissible  exception  to  it  bcin^  cases  where   the   no 
sity  is  ur-ent  and  immediate,  affecting,  either    on    account    of 
vicina.        :       'iiu-   special    cin  u::.   I  J,  the   safety  and    vital 

int<        '       .f  the  State  ;   to  interfere  on    the  vague  ground    that 
British  in:         '     would   be   promoted    by  intervention,  or   the 
plea  that  it  would  be  for  our  advair          I      re-establish  a    ; 
ticular   form  of  government   in   a   country  circumstanced 
.in  was,  i-,  to  destn  >y  alt<  Aether  the  general  rule  of  in  miir 
ventioii,  and  to  place  the  independence  of  every  \M  ak    Power 
at  the  mercy  of  a  formidable  neighbour.'     Lord  I'almerston, 
on  the  other  hand,  ob       ted  that  it  was  not  an  interference 
the  part  of  (ireat  Britain,  but  merely  a  permission  to  Kn-li-h- 
inen  to         •  the  Queen  of  Spain,  and  added  that  the  inter- 

ference  of  the  (Juadruple  Alliance  was  by  virtue   of   a    treaty. 
'  In  th<  "fa  civil  war,'  said  he,  '  proceeding  either  from  a 

disputed  succession  Or  from  a  loi  :  "It,  no  writer  on  inter- 
national law  denies  that  other  countries  h,;  ;  i^ht,  if  tiny 
choose  to  e\  it.  to  take-  part  with  cither  of  the  ; 
1,  "  rents.  I'ndoiibtedly  it  is  inexpedient  to  exercise  that 
ri'^ht  exci-pt  under  circumstances  of  a  peculiar  nature.  The 
ri.^ht.  however,  is  general  ;  if  untry  exercises  it,  aiK -thcr 

may:  the  present  measure  establishes  no  new  principle,  and 

no    new    danger    as   a    precedent.'      In    1X47.    on    the 

isal  of  the  insurgents  in  I'ortu-al  t"          le  to  such  terms 

lit    be   aiki-ed    by  (ireat  Britain,  l-'rain c.  and  Spain,  a 
British    squadron,    with    the    concurrence    of    the    Oueen    of 

I'oitu/.al,  was  sent   to  oporto.  .ind   the  insurrection  by  that 

i  .    .      terminate<l.       Lord     I'a'.merston     «!ef<  nded     this 

•     '          ;iouiid  of  the  necessity  of   existing    fa 
|y    the    re. -all  of   the  PoitUgUi    •     I'arliament.  and 
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the  claims  which    Portugal,    the  old   natural  ally  of  Great 
Britain,  had  on  that  country.1 

§  9.  Another  ground  of  foreign  interference,  in  the  internal  On  the 
aftairs  of  a  sovereign  State,  is  that  of  Jiumanity,  it  being  done  humanity 
for  the  alleged  purpose  of  stopping  the  effusion  of  blood 
caused  by  a  protracted  and  desolating  civil  war  in  the  bosom 
of  the  State  so  interfered  with.  If  such  interference  be  in  the 
nature  of  a  pacific  mediation,  one  State  merely  proposing  its 
good  offices  for  the  settlement  of  the  intestine  dissensions  of 
another  State,  there  can  be  no  doubt  of  its  lawfulness.  How 
far  interference  by  force,  or  an  armed  intervention  in  the 
internal  affairs  of  another  State,  may  be  justified  on  the  ground 
of  humanity,  will  be  considered  in  Chapter  XVI.  In  1860 
the  British  Government  refused  to  acquiesce  in  the  suggestion 
of  France  that  they  should  jointly  prevent  Garibaldi  from 
crossing  into  the  Neapolitan  territory,  and  pointed  out  that  it 
was  for  the  Neapolitans  to  say  if  they  would  receive  him  or 
not,  and  that  an  armed  intervention  to  stop  the  expedition  of 
Garibaldi  would  contradict  the  principle  which  Great  Britain 
had  long  professed  '  of  not  interfering  in  the  internal  concerns 
of  foreign  countries.'  The  Sardinian  Government  interfered, 
nevertheless,  but  on  the  side  of  the  insurgents,  with  the  de- 
claration of  a  desire  '  to  maintain  order  and  to  wish  to  make 
the  will  of  the  people  respected.'  The  same  year  the  inhabit- 
ants of  Umbria  and  the  Marches  threw  off  the  Papal  Govern- 
ment, and  proclaimed  Victor  Emmanuel  their  king.  On  the 
insurgents  being  attacked  by  the  Papal  troops  under  General 
Lamoriciere,  the  Piedmontcse  troops  threatened  to  occupy 
those  provinces  '  if  the  Papal  troops  attempted  to  repress  by 
force  any  manifestation  of  the  inhabitants  in  the  national 
sense,'  and  Count  Cavour,  in  a  communication  to  Cardinal 
Antonelli,  of  September  7,  1860,  declared  that  Sardinia 
would  invade  the  Papal  States  unless  the  Pope  disbanded  his 
foreign  legions.  In  consequence  of  the  refusal  of  the  Papal 
Government  to  accede  to  such  a  proposal,  Sardinia  intervened 
with  an  armed  force,  on  the  ground  of  the  dangers  to  whieh 
northern  Italy  was  exposed  owing  to  the  state  of  affairs  on 
the  Papal  territory,  of  the  desire  of  the  inhabitants  for  a  change 
of  government,  of  the  obligations  on  Sardinia,  and  on  Europe 

1  Parl.  Deb.,  xxviii.  1133  63  ;  UriL  and  Foreign  State  Papers,  1846  47, 
vol.  xxxv.  p.  1 1 10. 


1O2 


INI!  KNATIONAL    LAW 


01      IV 


Bv  in- 
vitation 
of  con- 
tending 
factions 


Arbitra- 
tion be- 
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•*      : 


'>•,  to  intluriK  c   the   national   movements   to   rcpi 

'I  his  by  th<-  annexation   of  the   tcrri- 

.  :<linia.   These  procccdi;.  .  ed 

ral  of  the  principal  Courts  of  Kuro;,.  .     I  rai    <    and 

withdrew   their    Ministers   frmn    Turin;     I'l.  iiid 

Austria  conveyed  the  sense  of  their   displeasure    to   the 

I'.ritain,  h'  ii"  -uflii  ieiit  ground  for   the 

-ure  with  whicli  th.  I       .     i:>  d  tl  the 

Kiii;^   ».f  S.inlii.  '  Did    the    jnopie  ,uul   of  the 

K"!ii.m    States   take   up  ann->   a-.iinst   their  ( i«  .\  eminent^   f«.r 

:     I  ons  ?      rpt'ti  thi  matter,'    Lord   John    Ku-scll 

tin:,'    to   Sir  J.    HiuUoii,    Ort'.t,        .•  lid,    'ller 

M.i_;r>!;       G     .eminent  hold    that    the    people    in   (jih-stii.n    . 
the;  the  U  -t  ju-l  '    tb.eir   ou  M   alta;:-.       I    t  i.<  M  t"<  .re 

c.innot  hi. line  the  Kin;^  of  Sardinia  f«  >r  a--isti:i;^  tin  : 

^    l«).    .V...iin,    sii].;i<.-c    such    interference    in    the   internal 
atlairs  <  ,f  another  Stale  !)••  made  on  the  invitation  of  tlv 

:in;^  j)arties  in    the   ci\'il   war?      If  the   invitation   be   from 
onl;  •  •      'nits,  it    can,!'  'f,  confer   no   rights 

wh.ite1.  linst    the  other   party.        Hut     if    both   part 

unite   in   the   invitation,   it    will    afford   ju-t    grounds    for    the 
interference  of  tin:   mediating    1'ower.      IIo\\   far  such   in\ 
tions    will  justify   an   armed    inter\ention    l>i  :  '  on- 

tending    parties,    will    be    di  h.ipter    x\i.        It     is 

-ufhi  ient  to  remark  in  this  place,  that  the  opinion  o:  -imi 

i    mediatiiiL;    Power,   whether    the   mediation    be   pi 

or  invited,  is  of  the  nature  of  ad\ice.  or  rather  of  a  proposition 

for    an    amicable   adjustment    of  existing    differ.  •  \\h;.h 

proposition  ma\-  be  ted    by   one   or    both    of   the   par', 

without  ju-t  offeiu  e  to  the  mediator. J 

§    II.    I'ut  if  sut  h  pioiV.r.  (1  or  invited  mediation    is   .  .f  tin- 
nature  of  an   arbitration,  in   which    the  question    of  dil: 
is    submitted   to   the    decision   of  the   medial 

.    uith    an    .i;^reement     to   abide    by     such     I  ion, 

y    lefllM-    •  t   Of 

the  .   unless   it    be   shown    that    t  .id    has    b. 

m;i  -i  \\  ith  I  the   ]      •  that    it 

'1  In  '.il    mi. 


• 
• 
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such  arbitrations  are  the  same  as  those  governing  arbitrations 
between  sovereign  and  independent  States,  which  will  be  dis- 
cussed in  another  chapter.1 

§   12.  But  suppose  the  award  has  been  made  without  col-  Ripht of 
lusion,  and  has  been  confined  to  the  terms  of  the  submission,  "  enforce 
and  that  one  of  the  parties  should   refuse   to  abide  by  the  his 
decision,  although   both  agreed   to    do  so,  will  such  refusal    ecis 
justify  the  mediating  Power  in  employing  force  to  compel 
obedience  to  its  decision  ?     To  decide  this  question,  it  will 
be  necessary  to  inquire  into  the  particular  circumstance  of 
each  case.     The  arbitrator's  right  to  use  force,  in  order  to 
carry  his  decision  into  effect,  if  it  exist  at  all,  must  be  deduced 
from  the  terms  of  the  agreement,  entered  into  by  the  con- 
tracting parties  to  the  submission.     It   does  not  result  as  a 
necessary   consequence    of    his    undertaking    the    office    of 
arbitrator.     But  this  question  will   be   more  particularly  dis- 
cussed under  the  head  of  ivars  of  intervention  ;    we  are  here 
considering  only  the  general  right  of  pacific  interference,  or 
pacific  mediation,  in  the  internal  affairs  of  a  State.2 

§   I  3.  There  are  certain  cases  where  the  very  character  oflnterfer- 

~  .      ence  in 

the  constitution  or  government  ot  one  State  may  authorise  cases  Of 

the  interference  of  another  in  the  choice  of  its  rulers.     Such  dependent 

States 
cases,    however,  are    mainly    confined    to    semi-sovereign    or 

dependent  States.  But  the  States  of  the  Church  had  usually 
been  regarded,  in  the  international  law  of  Europe,  as  sove- 
reign and  independent.  Nevertheless,  by  virtue  of  a  right, 
the  origin  of  which  is  not  well  known,  possessed  by  Austria, 
France,  and  Spain,  and  claimed  by,  although  not  conceded  to, 
Portugal,  the  above  Powers  have  a  power  of  excluding  from, 
but  not  of  electing  to,  the  Papacy.  This  right  may  have  States 
arisen  through  circumstances  connected  with  the  fact  that  for  church 
many  centuries,  until  the  year  1870,  the  Pope,  in  addition  to 
being  the  supreme  Pontiff  of  the  Roman  Catholic  Church,  was 
also  a  temporal  sovereign.  As  these  spiritual  and  temporal 
offices  are  now  separated,  the  right  of  foreign  States  to  inter- 
fere in  the  choice  of  the  person  to  fill  the  office  of  ch'il  ruler 
might  well  be  questioned  ;  but  from  the  use  of  the  words 

1  Vide  post.,  ch.  xiv.  §  7  ;  Wheaton,  lUem.  Int.  I  MIS,  pt.  ii.  ch.  i.  §  13  ; 
Garden,  I)e  la  Diplomatic,  torn.  i.  p.  436  ;  Rayneval,  Droit  de  la  J\\it.  et 
des  Gens,  liv.  iii.  ch.  xxii. 

''  I'ide  post.,  ch.  xiv.  §  12. 
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iprc-im-  Pontiff,"  in  the  form  <»f  exclusion,  it  would  apj> 

although  not  couth,          .that  it  is  only  a  right  of  interference 
in  the  election  of  a  p          to  a  spiritual  of; 

r   •'        .        f  a  composil          I     or  a  con!          I     .of 

.  the  ri.;ht  oi  '   'interfere  in  the  affairs 
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of  another,  or  of  the  supreme  Government  to  interfere  with 
that  of  one  of  its  constituents,  will  depend  upon  the  constitu- 
tion or  plan  of  confederation  ;  it  does  not  result  from  any 
general  right  in  sovereign  States,  as  recognised  by  inter- 
national law.1 

§  14.   Another  incident  to  the  sovereignty  of  a  State  is  its  Independ- 
independence  of  every  other  in  its  legislative  power,  so  far  iegis. 
as    such  independence  does  not  conflict  with  the  sovereign  lation 
rights  of  other  States,  and  is  not  limited  or  modified  by  acts  a 
of  union   or  the  stipulations  of  treaty.     There  is,    however, 
properly  speaking,  no  conflict  in  laws  relating  to  international 
jurisprudence,  so  long  as    each  sovereign  State   confines  its 
legislation  within  its  own  proper  and  legitimate  limits,  that  is, 
to  the  regulation  of  the  rights  and  duties  of  its  own  subjects, 
inter  se,  and    in    their    relations    to    their  own    government. 
But  in   what  is  erroneously  called  private  international  law, 
which  regulates  the  rights  of  individuals  of  one  State  with 
respect  to  the  laws  and  institutions  of  other  States,  there  is 
not  unfrequently  a  conflict  of  laws.     A  consideration  of  this 
subject  belongs  to  chapter  vii.2 

§  1 5.  So,  also,  every  sovereign  State  is  independent  of  every  0nI7. 
other  in  the  exercise  of  its  judicial  power,  which,  subject   to  its  own 
the  exceptions  already  mentioned,  is    co-extensive  with   its  territory 
legislative  power.     At  the    same  time,  this  power  does  not 
embrace  cases   where  the  municipal  institutions  of  another 
nation    operate  within   its  territory,  as  in  cases   of  a  public 
minister,  a  foreign  fleet  or    army,  rights    of   exterritoriality 
conceded  by  treaty,  &c.     But  these  questions  will  be  more 
particularly  discussed  hereafter.3 

It  has  frequently  been  laid  down  that  a  nation  is  bound  Foreign 
to  support  the  claims    of  her  subjects    who    are  unsatisfied 
creditors,  or  bondholders  of  other  States.     Governments  as  a 
rule  object  to  assist  their  subjects  in  obtaining  redress  from 

1  Mayer,  Corpus  Juris  Germ.,  lib.  ii.  p.  196  ;  Martens,  Precis  dn  Droit 
des  Gens,  §  76  ;  Garden,  De  la  Diplomatic,  torn.  i.  pt.  iii.  §  6  ;  Actc  Final 
du  Congrh  de  Vie?ine,  art.  74  ;  Constitution  of  the  United  States,  art.  3. 

i  Vide  post.,  ch.  vii.  §§  i  et  seq.  ;  \Yhoaton,  I-llem.  Int.  !.<n,\  pt.  ii. 
ch.  ii.  §  i  ;  Foelix,  Droit  International  /V/rv,  §  3  ;  Rayneval,  Droit  dc 
la  Nat.  &c.,  liv.  i.  ch.  xi.  ;  Riquelme,  Dereclw  Pub.  Int.,  lib.  ii.  tit.  i.  cap.  i. 

3  Bynkershoek,  De  Foro  Legat.,  rap.  iii.  ;  (,'asarr^is  /ifsiursnx  Li\^., 
pp.  136,  174  ;  The  Exchange  v.  Mrl-'ailcn,  7  ;  Crunch,  135  ;  (iank-n, 
De  In  Diplomatic,  torn.  i.  pt.  iii.  §  j  ;  Bcllo,  Derecko  Jnternticional,  [it.  i. 
cap.  iv.  §  4  ;  Rayneval,  Droit  de  la  Nat.  &c.,  liv.  i.  ch.  xi.  ;  and  see 
ch.  x.  §  13. 
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in  the-  matter  of  government  loans,  althoi, 

they  frviit:  t  the  CO!  .;>!. lints  of  su! 

nniR-nts   in   oil:  In    prin- 

:lu-  tu<  :  \\Ton 

am:  it    I'hillimore  e.\pi<  :,  '  the  ri-ht   of  in- 

•  Hi  the  part  of  a  f-  >r  tin-  purp 

tin-  |M  1 1. . nuance  of  justue  to  its  citi/ens  from  a  foivi-.'n      •    I 

•  Is  upon  an   unquestionable   foundation  when   tl       '         _;n 
Ite  ha  'f  the   debtor  of  these   citi/eiis.1       The 

only    <]uestion    for     the    consideration    of    a    ;^o\ernmcnt    is 
uluther    it   will   enforce    this    ri^ht    or    not.      The    late     1  '>rd 
ralnuTston  distinctly  laid  it  down  in   1X48  in   a  circular  If 
to  British  representatives  abroad  that   'tin  l>e  no  doubt 

\\hate\er  of  the  per  lit,  which  the  ;_;o\  ernmcn'. 

loimtry  ji-  %  to  Like  up  as  a  inattt  r  of  diplomatic  ni 

tuition  an\-  well-founded  complaint  which  any   of  its  siil>j<    | 
may   pret.  linst    the   government   of  another   country, 

any  u  ron^  which  from  >iu  h  forei-n  ;.;•  -\  ernment  those -ul)j(    • 
may    ha\e    su-tained   .   .   .   the    British   Government    has   con- 
sidered that   the   losses  of  imprudent    men,   who  have   placed 

mistaken  confidence  in  the  ^ 1  faith  of  foreign  governments, 

would  pi-.  •  ilutary  uarnini;  to  other-,  and  would  prevent 

any  other   foreign    loans   from   hein;^   raised  in    Great    Britain 

ept  by  governments  of  known  faith  and  •  •          tained 

.so]\enc\-.      lint,   nevertheless,   it    mi^ht   hapju-n   that   t': 

asjoned  to  British  subjects,  by  the  non-payment  of  intere-t 

upon    loans,   made    h\-    them    to    foreign   governments,   mi-^ht 

lieion;.  :c.it  that    it    \\ould    he    too   hi;^h    a    prii  e    for    the 

nation   to   j>a\-    I    •          h   a   uarnini;   as   to   the    future;   and  in 

I     '  ite  of  things  it  rni^ht  IKTOIIH-  tin-  ilut\' of  the  1'iritish 

(joM-rnment  to  make  these  matters  the  subjei  t   of  diplomatic 

.otiation.'      The  ri;.;ht,  therefo;  ;o\  ernment  t<>  pn>t.     • 

its  -utiji  ,  ts  in  all  «  ases  of  dishonesty  or  insoKeii 

iments  is  well  rcco-nised  b\-  Great   Britain  ;   but  it  is  to 
be  re-retted  that    her    internal  \  has  pi'  :  her  t 

•   in  m<  in  .t  \-(  a;          Cei  tainly  there  IK  . 

a  time  in  the  h:  •  •          ountr\-  when  mori-  fraud  and  • 

bi  en    p(  :  •         by    foreign    -o\i-rnnu  •  • 

'yon  tin-  .  \merii  an  ('ontinent  ;    anil    the    nu  :  t<  \t 

:th  \\hi<h  to   meet  'liabilities  should  not 
• 
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frequently  has  huge  natural  resources,  unexplored  or  uncul- 
tivated, which,  by  a  State  really  desirous  of  observing  the 
.common  rules  of  honesty,  might  be  utilised  for  the  benefit  of 
its  creditors,  granted  to  them  for  long  terms,  or  absolutely 
conceded  to  them. 

In  1847,  on  the  occasion  of  a  motion  in  the  House  of 
Commons  to  obtain  redress  by  force  of  arms  against  the 
Spanish  Government  on  account  of  the  debts  due  by  it  to 
British  holders  of  unpaid  Spanish  bonds  of  the  amounts  of 
46,ooo,OOO/.,  Lord  Palmerston,  then  Secretary  for  Foreign 
Affairs,  while  entreating  the  House  not  to  impose  upon  his 
Government  the  obligations  which  the  proposal  would  throw 
on  it,  distinctly  warned  foreign  Governments  that,  if  they  did 
not  make  proper  efforts  to  fulfil  their  engagements,  his 
Government  might  be  compelled  to  depart  from  the  esta- 
blished practice  of  Great  Britain,  and  to  insist  upon  the  pay- 
ment of  national  debts.  He  pointed  out  that  Great  Britain 
had  the  means  of  enforcing  the  rights  of  British  subjects,  and 
would  not  for  ever  remain  patient  under  such  wrong.  In 
1840  the  British  Government  commenced  hostilities  against 
the  kingdom  of  Naples  for  an  infraction  by  that  Government 
of  the  stipulations  of  the  treaty  of  1816.  The  Neapolitan 
Government  had  granted  a  monopoly  of  all  the  sulphur  pro- 
duced and  worked  in  Sicily  to  a  private  firm.  This  had 
caused  a  decline  in  the  British  trade  in  sulphur  to  the  amount 
of  35,ooo/.  per  annum  ;  but  the  firm  determination  of  Great 
Britain  caused  the  dissolution  of  the  monopoly.  Again,  in 
the  same  year,  the  British  Government  informed  the  Govern- 
ment of  Portugal  that,  unless  a  convention  for  the  settlement 
of  the  claims  of  the  British  Legion  and  of  the  British 
Auxiliary  Force  in  Portugal  was  returned,  ratified  within  a 
fortnight,  it  would  proceed  to  take  such  steps  as  might  appear 
to  it  to  be  proper  for  the  purpose  of  obtaining  redress.  The 
Portuguese  Government  were  thus  constrained,  and  conceded 
the  just  claims  of  the  parties  and  paid  interest  as  well  as 
principal.  In  1850  the  British  Government  interfered  on 
behalf  of  one  Pacifico,  a  Jew,  but  born  a  British  subject, 
whose  property  had  been  destroyed  by  a  mob  in  Greece,  and 
authorised  reprisals  against  that  Government  until  compensa- 
tion was  awarded  to  the  claimant.  Russia  remonstrated  with 
Great  Britain  for  this  act,  but  it  met  with  the  approval  of 
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[n  1861  a  nl  betw 

ilritain,  I'':  IS        n,  forthe  pUI  I        •. lining 

:\    the    M     \     an    (i  'Vernment    <•!  "I"    la: 

•  unt  <1  .     :  '  iinent  to  British  ^u 

force  I  .         •  lainis   of  the  other  parties  to   the  c<m- 

:.      Hi:'  it  Britain   .'ind    Spain  withdrew   from  joint 

'M  with  1  n    1862,  having  iplMicd  the  obj,     • 

which  were  originally   stipulated,   leaving   the   latter  1'owe: 
pur-u  •  a  further 

Th<'-e   are   Init   a    ;  pies    of   occasions   when    the 

cy  of   dieat    Britain    has    permitted  her  to  enfon  e  a  wcll- 
reco-ni-ed  international  ri^ht. 

In    some    Si  -'  le-tax  is  1  :ntcr  alia  on  income 

arising   out   of   div;  in    the    Public    Funds.      . \hh<> 

this  may  be  ju-t  i:n>t    ;  re-idin;^  in  that  State,  it 

i-  an    injustice   to  l.-\y  it   on    pcr-ons    holding    bonds   of  that 

ite,  but  not  bein;^  sul        I     "I"  that  State:  and  living:  abp  • 
Persons  in  this  position    often    have    to    pa\-  a  d-.ubU-  i: 
tax  ;   fir^t  to  the  rmncnt  who-c  '•  they  h 

ami  n  !1\'  to  their  own    ;.;<  >vernmcnt  at  home.      Thi-  is  the 

•with   thosr  persons  in    l-'.n^land  who   Iv.ld   bond-  of  the 
Austrian    or    Italian    <  1< -Yernments.      The    p:      •  f  Great 

Britain,  on  the  other  hand,  has    been   not   to  tax  government 
interest  transmitted  abroad. 

In    con-eijUencc  of  the    insolvency  of  F_;ypt  at  the   abdi- 

tion    of   I-mail    1'a-ha   in   lS;<),  tl;         I      Khedive    Mehemet 

I     .'.fik     ri-'juc-ted    (ireat    Britain  and  l-'r.c  I  >mt 

a  Controller-General  to  in^     I  tl         [ministration  of  the 

1'ublii-  I  )»-bt  of  lv.;\-]it,  and  to  ivform  it.     This  was  done  by 

drawn  timt  line  of  di-marcation    bi-tween  the  pa-t  and 

the  future,  and   b  n  a  new  law  by  which  all  claims 

r    to    the   promulgation    of    the    same    -h<>u'.d    be    finally 
liquidated.      This    lm<  dra\vn    <  •;!     1  '•  ••  <  :nl>er    ;i.    I 

( »n   March    ; i   f. .Hi >wi-  Declaratii -n  w 

b\-    (neat     Britain,    (jermany,   AustTO- Hungary,    I'ratu  • 
1  •  .       b\-   \\  hie  h    the   hi^h    contract 

ns  of  the  (  '»mmis-ii  in  of  I  .iiji. 

binding,  and   t-i  obtain    the   adh-  •  '       thi      D  ition  of 

the  Ot]  \\lio  t.-ok   part  in   tl  'ilishm  the 

mi  .rmi-d  tribunals  in  Ki;ypt.     The  Law  ol  I.i«]u 

Was   tl  'by    ti. 
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published  by  it  in  the  name  of  the  Khedive  on  July  17,  1880. 
There  is  no  appeal  from  it,  notwithstanding  any  enactments 
of  the  '  Organisation  Judiciaire '  or  of  the  Reformed  Codes. 
The  following  Governments  have  since  adhered  to  it — viz. 
Belgium,  Spain,  the  Netherlands,  Sweden  and  Norway, 
Denmark,  Portugal,  Greece,  the  United  States,  and  Russia. 
The  benefits  which  resulted  from  this  interference  of  Great 
Britain  in  the  internal  affairs  of  Egypt  cannot  be  too  highly 
extolled.  A  bankrupt  and  misgoverned  country  has  been 
wisely  and  carefully  controlled  ;  it  is  now  more  than  able  to 
pay  all  the  interest  on  its  public  loans  or  bonds,  and  the 
same  are  doubled  in  value  for  all  financial  purposes. 

§   1 6.    Every  sovereign    State    being    independent   of  all  In  re' 
.'       .       ,  .          c  .       ....  ......  wards  and 

others  in  the  exercise  ot  its  legislative  and  judicial  powers,  it 

follows  as  a  necessary  consequence  that  it  is  also  (save  in  the 
case  of  piracy,  which  is  justiciable  everywhere)  independent 
of  all  others  in  the  rewards  and  punishments  of  its  own 
subjects.  It  may  make  its  own  laws  defining  offences,  or- 
ganise its  own  tribunals  for  trying  them,  and  for  awarding 
punishments  to  its  own  subjects,  and  it  may  inflict  its  punish- 
ments upon  its  own  subjects  found  in  its  own  vessels  upon 
the  high  seas,  or  within  its  own  territorial  jurisdiction.  More- 
over, its  laws  and  penalties  follow  its  citizens  into  all  places 
and  all  countries  ;  but  it  can  neither  arrest  nor  punish  them 
within  the  territorial  jurisdiction  of  a  foreign  State,  except 
where  such  a  right  is  conceded  by  treaty  stipulations.1 

§  17.  The  case  of  Martin  Koszta,  in  1853,  and  the  dis-  Case  of 
cussions  resulting  from  his  seizure  and  forcible  release,  have  Koszta 
given  to  the  foregoing  rule  of  international  law  a  prominent 
position  in  the  public  mind.  Koszta,  a  Hungarian  banished 
from  the  Austrian  dominions  for  political  offences,  had  ac- 
quired a  domicile  and  taken  the  preliminary  steps  to  natural- 
isation in  the  United  States.  While  thus  partly  clothed  with 
the  national  character  of  the  United  States,  his  business  called 
him  to  the  Turkish  port  of  Smyrna,  where,  whilst  holding  a 
travelling  pass  from  the  United  States  Consul,  he  was  seized 
by  Austrian  agents  and  confined  in  an  Austrian  vessel  of  war, 
the  '  Husza,'  preparatory  to  transportation  to  the  Austrian 
port  of  Trieste.  The  Turkish  authorities  not  only  disavowed 

1  Huberus,  Pralect.,  torn.  ii.   liv.   i.  tit.  iii.  ;  Rose  T.  Himdy,  4  Cramh, 
278.      See  ch.  vii.  §  28  on  the  extradition  of  criminals. 
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thi         '      '"  Austrian   officials,  hut    p;    •      •  '-;st   their  con- 

-  in   \         '     n   of   Turkis!<  ;!ity.      I'nder   t! 

•aiti  i  if  tin-  I'ni:  A  ar 

th<-  'St  Lou  !<•«!  .ui<l  enforced  K 

Austrian  \iistria  not  Only  demanded  a  disavowal 

•h.-  I'nited  Statc^  of  the  a«  ts  of  tin-  A  met  md 

•  •)  for  what  -he  1   an   '  t"  her  own  fl 
but                  '                      '      ither  l-.nr  •          :nplainin^ 
of  the  rcM  tie                 •                      .•  ion  of  internal i<  uial  law.     All 
these  allegation-             most  clearly  and  Satisfactorily  disproved 
in  the  masterly  d                   I    Mr.  Marcy.  tlie  American 

tary  of  S'    '    ,  to  the  Austrian   Charg£  d'Aflfaires,   in  which   it 
was  shown  that  Austria  had  he<-n    the  real    .  r,  and  that 

the  I'nited  States  had  made  no  intentional  .chment  upon 

tin-  n   territ-irial    rights   of  Turkey.      Had  that   I'M 

been  able  to   protect    tin-  integrity  of  her  s,,il   from   Austrian 

;-"a«  hment,    in     the    seizure   "f    a    person    part!}  'hed 

\\ith  American  nationality,  tin  re  \\<uild  have  been  n 
for  the  interposition  of  American  authority  lor  the  protection 
of  that  person.  But  in  her  own  inability  to  protect  the  rights 
of  Americans  against  Austrian  aggression,  sh<  nl  It  and 
appro\id  the  acts  of  the  American  agents  in  dojn^  so  them- 
seKcs  ;  and  certainly,  if  she  was  satisfied,  others  had  no  ri^ht 

oinplain    in   the    matter,  which   in   no  w.r. 

•  tide  ('iissy,  in    r<-\  ieu'in^  this    transaction,  has   not   duly 
considered  this   point,  nor    indi-ed    has   he   corrcctlx*  and    fully 
stated  the  true  facts  and  dicumstan  F  tl  In  ans\\-er 
to  the  i  haricot"  a  violation  of  international  law  by  the  Cn 

•es,    with  '         I'm  key,    Mr.    Marcy    s.u'd  :   '   1 

:n^    this    communication,    the    undi-rsi^in-il     will     bri. 

•     '         '  mplaint    of   Austria    against    ('aptain    In^r.iliam. 

for  violati1       '         neutral  s,,i|    of  the  an    1   ::;>  The 

ll   .  .f   Au   tria  to  .  all    the   {  'nited  I  :nt    for 

the       •     •  >f  their  agent  •  territoi ial 

•  •  .f  Turkey,  is  n,  ,t  p.  md    the)'  do    n, ,;    ackn««\v- 

•ion.       If  anything  •. 

done  at  Smyina  in  derogation  of  tl  •        •"  Turl 

this    (iovernment  will  \planatioii    to    the 

Sultan    when    he    shall   demand    it,  and    it    h.t 
inii  lent  to  I  this,  known  to  him.    Ib    i- '.In 

htful    iud^e.    in    thi  md   th 


CH.  iv          INDEPENDENCE   AND   SELF-PRESERVATION  III 

party  too.  He  has  investigated  its  merits,  pronounced  judg- 
ment against  Austria,  and  acquitted  the  United  States  ;  yet, 
strange  as  it  is,  Austria  has  called  the  United  States  to  an 
account  for  violating  the  sovereign  territorial  rights  of  the 
Emperor  of  Turkey.'  In  the  end  Koszta  was  brought  back 
to  the  United  States,  with  the  reservation  of  the  right  to 
Austria  to  proceed  against  him  if  he  should  return  to  Turkey. 
In  1854  Mr.  Marcy  wrote  to  Mr.  Jackson,  Charge  d'Affaires 
at  Vienna,  respecting  one  Simon  Tousig,  who  had  been  c*se  of 
arrested  by  the  Austrian  Government  for  acts  he  had  com- 


mitted  in  violation  of  the  Austrian  laws  while  an  Austrian 
subject  :  '  I  have  carefully  examined  your  despatches  re- 
lating to  the  case  of  Simon  Tousig,  and  regret  to  find  that 
it  is  one  which  will  not  authorise  a  more  effective  inter- 
ference than  that  which  you  have  already  made  in  his  behalf. 
It  is  true  he  left  his  country  with  a  passport  issued  from  this 
Department,  but,  as  he  was  neither  a  native-born  nor 
naturalised  citizen,  he  was  not  entitled  to  it.  It  is  only  to 
citizens  that  passports  are  issued.  Assuming  all  that  could 
possibly  belong  to  Tousig's  case  —  that  he  had  a  domicile  here 
and  was  actually  clothed  with  the  nationality  of  the  United 
States  —  there  is  a  feature  in  it  which  distinguishes  it  from 
that  of  Koszta.  Tousig  voluntarily  returned  to  Austria,  and 
placed  himself  within  the  reach  of  her  municipal  laws.  He 
went  by  his  free  act  under  their  jurisdiction,  and  thereby 
subjected  himself  to  them.'  ' 

§  1  8.  Another  right  immediately  resulting  from  the  hide-  Right  of 
pendencc  of  sovereign  States,  is  that  of  self-preservation.  This  S€lf'pre' 

S6T  V&llOQ 

is  one  of  the  most  essential  and  important  rights  incident  to 
State  sovereignty,  and  lies  at  the  foundation  of  all  the  rest. 
It  is  not  only  a  right  with  respect  to  other  States,  but  a  duty 
with  respect  to  its  own  members,  and  one  of  the  most  solemn 
and  important  duties  which  it  owes  to  them.  '  The  right  of 
self-preservation,'  says  Phillimore,  'is  the  first  law  of  nations 
as  it  is  of  individuals.  A  society  which  is  not  in  a  condition 
to  repel  aggression  from  without,  is  wanting  in  its  principal 
duty  to  the  members  of  which  it  is  composed,  and  to  the  chief 
end  of  its  institution.' 


to  Hiiltt'mann,  Sept.   26,   1853;  Coti:;.  Doc.,  T?rcl   Coni;.  i  st 
sess.  ;  Senate  Ex.  Doc.  No.  i  ;    \..\\\  rnu  r\  \\hcalon,    A'/Vw.    ////.   / 
pt.  ii.  ch.  ii.  §   12  and  Appendix,  <)?<). 
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§   I  '  >•   This    ri;.,rlit    of    self-preservation   necessarily  invo! 
incident      ;i]j  ()t|lcr  incidental  rights  which  an-  essential  as  means  t< 

r,Kht  '  to  the  principaj  end     And  other  u^-  . 

be    uhat    tli<-  ms   shall    he.    <-r    to    require   any 

account    or   explanation   of  the   condu<  t  •  .f  a 
in   this    r<    •       -  '          tar   as  their  own    ;  .vty 

in.iy  1.  ted  Or    th:     It         .I.      'I  :       •       in-  usually   r 

t<>f<>rthi>  purp         :  '  n  of  fortifications,  the 

animation  of  military  and  naval  forces,  and  the  contraction 
of  alliances  with  Other   States.      •  The  full    liberty  of  a   nation 

in  thi-  says  Phillimore,  '  cannot,  a    i  •.!  principle 

of  international  law,  be  too  boldly  announced  or  to,,  firmly 
maintained.'  ' 
Mty  be  '  '•    ^ut  tnc   exeri  I'M-   of  tb.e-e   incidental  rights   may  be 

hmited  by  modified  ..r  controlled  !^  •    freely  entered  into 

with  other  St    '     .      Thu-.    b\-  the   treaties    of    if.j^and    i; 
l-'rance   i-ii;.;a^ed    to    demolish    the  fortification^  of   1  Hmkirk, 
and  this  stipulation,  so  humiliating  to  the  French   nation,  was 
not  d    till  the   treaty  of    [783.      Again,    by   the  treaty  of 

iSi;,  l-'rance  en;^a^ed  to  demolish  the  fortifications  (  ,f  HUn- 
in^en,  and  ne\er  to  renew  them  nor  to  replace  them  by  other 
fortifications  within  three  leagues  of  the  city  of  ]•!.-:  Ie.  1',. 
the  tn-aty  of  i  •;•,'.  tween  l\u»ia.  Turkc  \-,  and  the  All:  . 
the  former  stipulated  to  reliii(iui>h  hc-r  ri^ht  t«>  construct 
military-marine  arsenals,  and  to  maintain  ..  •  in 

the   Hlack   S<  a.     The  provisions  of  this  treaty,  however,  v 
very  considerably  modified   by  the    ('onfi-n-nce  of    Lond 

IS;!,   and    vessels   of    war   of    friendly    1'  may    n<>\\ 

by  the  Sultan  in  time  of  pea       '  |  JCCU- 

tion  of  the  stipulations  of  the   above  treaty.      All    such    com- 
pacts. when    freely  entered  into,  are  binding,  notwithstanding 
that  they  limit  the  natural  rights  of  independent  S:  ll 
By  ,he  ^   21.   These  iiiridental   r       I  be    modified,  or 

ntchtiof    limited,  by  the  equal  and  con  •         •   • 

I  f,   und'T    the  ]  '  fence,    a    nation    ma' 

iinary    \\arlike   pr«-;  MI  ations,    inconsistent    with    pretei 

intentions,   and    threatenin:;    to    the    ;  and    inde- 

,  //;.'.  /  '  '.  . 
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pendence  of  others,  such  threatened  States  may  very  properly 
demand  an  explanation,  and  if  none  of  a  satisfactory  cha- 
racter is  given,  require  a  discontinuance  of  such  hostile 
demonstrations.  Such  hostile  preparations,  if  not  satisfac- 
torily explained,  may  become  a  matter  of  serious  complaint, 
but  seldom,  if  ever,  in  themselves  alone  a  just  cause  of  war. 

§  22.  A  distinction,  however,  must  be  made  between  those  Increase 
means  and  preparations  for  self-defence  which  are  exclusively 
defensive,  and  those  which,  from  their  nature,  may  also  be 
regarded  as  offensive.  Thus  an  extraordinary  increase  of  the 
military  and  naval  forces  of  a  State,  may  be  calculated  to 
alarm  other  nations  whose  peace  and  security  they  may 
appear  to  menace.  It  is,  therefore,  usual  under  such  circum- 
stances to  require,  and  to  receive,  amicable  explanations  of 
such  warlike  preparations.  And  if  asked  for  in  a  proper  tone 
and  spirit,  the  explanation  cannot  be  properly  refused,  without 
giving  offence,  or,  at  least,  well-founded  cause  for  suspicion.1 

§  23.   Not  so,  however,  with  respect  to  the  erection  and  Of  forti- 
arming  of  fortifications,  which  are  essentially  means  of  defence        *' 


and    self-preservation.     That    such    works    are    of   immense  military 

.,.,  ,  ,  ,  .  .         schools 

assistance  in  carrying  on  military  and  naval  operations  against 

others  cannot  be  doubted,  but  they  cannot  of  themselves  be 
injurious  or  dangerous  to  foreign  Powers.  They,  therefore, 
are  not  just  causes  of  complaint  by  others.  The  same  may 
be  said  of  military  schools,  and  a  general  diffusion  of  military 
education  and  military  science  among  the  subjects  of  a  State. 
They  are  legitimate  and  proper  means  of  self-preservation, 
which  every  sovereign  State  has  a  perfect  right  to  use  ;  and 
others  have  no  right  to  require  an  account  of  its  conduct  in 
this  respect.  - 

§  24.  The    means    of    self-preservation    which   we   have  Extra- 
hitherto  considered  as  the  right  of  a  sovereign  State  to  resort  defence 
to,  are  such  as  are  made  within  its  own  dominions,  or  on   the 
high  seas.      It  has  been  contended  by  some  that,  for  the  same 
reasons,  and   in   exercise  of  a   pacific  right  of  self-defence,  a 
State  may  extend  its  precautionary  measures  without  its  own 
territorial    limits  and   within   the  borders  of  a  neighbouring 

1  Martens,  Precis  du  Droit  dcs  Gens,  §§  117,  118  ;  Pinheiro-Ferreira, 
Com.  sur  Martens,  torn.  i.  note  62  ;  Moser,  Vet-such.,  t.  vi.  pp.  409,  413  ; 
(lunther,  Enrof>.  \'<>Ikcrrecht,  b.  i.  pp.  293-319. 

:  Jomini,  /';v,/v  tic  PArl  tic  l,i  (Jitcrrc,  rh.  ii.  SIT.  i.  §  I  ;  Ilalleck, 
Elan.  Mil.  Art  antl  Sticntc,  <  h.  iii. 
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while   ot:  :t    th;it,  if  thi      I        •!,  it  may  iiu: 

;:   <ntier   r.f  the   neighbouring    Stal       '       att.uk    or 

whii  h  me-  it,  but  th.it  tl. 

•;ied  it;  '  '          it,  and  :  l"  In  utility 

•ions    known    as   /;/.-/ 

'1  hi  '    'ition    is    based    <>n    thi  -:ieilt    th.it 

tin  •  ••fright  ft  jn  ris.  lx-t\\> 

in  time  ;  that  no  such  principle  is  admitted  in  th 

.-"// /'//<•   international    law  ;   that    it   is   a   inaxiin  of  that  law 
that  every  i'i^,\>t  is  fullowed  \>y  corresponding  duties  and   ol>/i- 

--  ;   and,  tin  u  !»re,  it  "i .ne  State  had  a  rii;ht  t«  :         •     the 

territory  of  a  neighbour  in  time  of  peai  wh.it   it  -aw  fit 

to  consider  the  purp          ifself-d         e,  that  neighbour  would 

be  hiiunil  t'»  jn-rinit  it->  territory  t<>  lx_-  violated  5O  often  a-  the 

other  party  might  conceive  that  the  IM  •        Hut  it 

i^r  an  e^tabli-^lR-d  princij)le    that  e\ery  s-iverei^n  State  ha^ 

a  ri-ht  to  jiri'tect  the  inviolability  < >f  its  own  territory,  and 

that  any  invasion  of  it  i>  an  act  «.f  h'^tilit)',  \\hirh  may  !»• 
repelled  by  force,  the  other  pai'ty  mi^'ht  aUo  enforce,  \\ith 
ann>,  if  nee. 1  be,  its  own  ri^ht  of  territorial  Iran  "on.  in- 

(  idetit    to    its  paramount   ri;^ht    of  self-defence  !      Here,    then, 

should  have  force  repellin     •       •  in  the /MK^fir  exercise  of 

'    '. i bl !\hed  j)iiblic  international  rights.1 

In    .support    of    the    In    '     <  •  .mention.    Sir     K      I'hilliniore 

cribes  a  hypotlu-tieal  case.     'A  rebellion,  or  a  civil  commo- 

tion,  it  may  happen,  agitates  a  nation  ;  while  the  authorities 
are  engaged  in  repre^Miii;  it.  bands  of  rebels  pa--  the  frontier, 

shelter  themselves  under  the  protection  of  the  conterminous 

te,  and  from  thence,  with  restored  strength   and    fresh    ap- 
pliance-,   renew   their   invasions    up.  .n    the   State    from  \\huh 

they   i  leaped.      1  he  invaded  State  remonstrates      1  he 

remonstrance,  whether  from  favour  to  the  rebels  or  feehlei. 
of  the  executi\e.  is  unheeded,  or,  at   least,  the  evil  complained 

of  remains  unredressed.     In  this  Mate  of  things,  the  in\aded 

State  is  warranted,  by  international  lau.  in  en— in;.,  the    I: 
tier,  and  in  taking  the  no.  essat\- means  id  lu  i  s.ii^  t\  .  \\  hether 

tin     -    be  tlie   i  apt  lire  or   dl-pe|  -i.  'II   of  the   rebels.  o|    the  dCStTI 

tion    of   their    str.  in-hold,  as    thi  -•  may 

' 
L  v.  p.  116 ;  voL  vi  j 
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fairly  require.'  He  then  proceeds  to  say,  '  The  hypothetical 
case  here  described  was  that  which  Great  Britain  alleged  to 
have  actually  occurred,  except  that  the  circumstances  were  of 
a  more  aggravated  character,  with  respect  to  the  invasion  of 
her  Canadian  possessions  in  1838.  For  she  alleged  that  the 
Canadian  rebels  not  only  found  shelter  on  the  American 
frontier  of  the  Niagara,  but  that  American  citizens  joined  the 
rebels,  and  that  they  obtained  arms,  by  force  indeed,  from  the 
American  arsenals,  and  that  shots  were  fired  from  an  island 
within  the  American  territories,  while  a  steamer  called  the 
Caroline  was  employed  in  the  transport  of  munitions  of  war 
to  the  island,  which  when  not  so  employed  was  moored  off 
the  American  shore.  In  this  state  of  things  a  British  captain 
and  crew,  having  boarded  and  forcibly  captured  the  Caroline, 
cut  her  adrift,  and  sent  her  down  the  falls  of  Niagara.  The 
act  was  made  the  subject  of  complaint,  on  the  ground  cf 
violation  of  territory,  by  the  American  Government,  and  vin- 
dicated by  Great  Britain  on  the  ground  of  self-preservation  ; 
which,  if  her  version  of  the  facts  were  correct,  was  a  sufficient 
answer,  and  a  complete  vindication.'  He  also  says  that 
'  international  law  considers  the  right  of  self-preservation  as 
prior  and  paramount  to  that  of  territorial  inviolability,  and, 
where  they  conflict,  justifies  the  maintenance  of  the  former 
at  the  expense  of  the  latter  right.'  ' 

1  Phillimore,  Int.  Law,  vol.  i.  §§  214-218  ;  Phillimore,  Letter  to  Lord 
Ashburton,  pp.  27  et  seq.  ;  Vattel,  Droit  des  Gens,  lib.  iii.  ch.  vii.  §  133  ; 
and  see  infra,  ch.  xiv.  §  20,  the  case  of  the  '  Caroline.' 
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wrr.  2.  Salutes  between  ships  .md  f<-tts    2;,.  sin|>s  m  • 
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I. 


NATION'-,'  says  V.UU-1,  'com;  -f  men,  and  coti- 

-^  SO  man\'  free  ju-r-ons  living  together  in  the  st.it- 
nature,  are  naturally  eijual,  and  inherit  from  nature   the   s.une 

obligations  and  rights,     Power  or  weakness  does  not  in  this 
pect  produce  any  difference.     A  dw.irf  is  as  mmh  a  man 

a  :-;iant  ;    a  small  republic  is  no  li-ss  ,t  sovereign    State   than 
the  most  powerful    kingdom.'      In   other   words,   all    sovereign 
Stati-s,  without  n  -;,c.  t  to  their  relative  power,  are,  in  the   - 
of    international     law.    etjual,   bein^   endoued    with    the    s.-nic 

natural  rights,  bound  by  the  same  dutie-,  and  subji-ct  to  the 

1C    obligations.        'One    "f     the    fundamental    principles   of 

public  law,  generally  recogni  -.ys  Sir  \\'illiam  S>  --tt. 

the  perfect  equality  and  mdepmde'         •  all  distinct  Sta: 
nitude  creates  no  fli-tmi  lion  of  ri.^ht  .    i 

imbecility,  whethei   |)eimanent   or   casual,  no   additional 

•    to    tin-    iii'  -Acilul    nei^hboiii.   .md    any   ad\ant 

-1  on  th.r  .nd  is  ineie  usurpation.       I  h>    is   th< 
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foundation  of  public  law,  which  it  mainly  concerns  the  peace 
of  mankind,  both  in  their  political  and  private  capacities,  to 
preserve  inviolate. 

§  2.  A  necessary  consequence  of  this  equality  of  sovereign  Conse- 
States  is  the  general  rule  of  public  law,  that,  'whatever  is  ^gard to 
lawful  for  one  nation  is  equally  lawful  for  any  other  ;  and  rights 
whatever  is  unjustifiable  in  the  one  is  equally  so  in  the  other.' 
Vattel,  in  discussing  the  sovereignty  and  independence  of 
States,  says  that  the  effect  of  such  a  status  '  is  to  produce,  at 
least  externally  and  among  men,  a  perfect  equality  of  rights 
between  nations,  in  the  administration  of  their  affairs  and  the 
pursuit  of  their  pretensions,  without  regard  to  the  intrinsic 
justice  of  their  conduct,  of  which  others  have  no  right  to  form 
a  definite  judgment  ;  so  that  what  is  permitted  in  one  is  also 
permitted  in  the  other,  and  they  ought  to  be  considered,  in 
human  society,  as  having  equal  rights.' ' 

§  3.  Another  necessary  consequence  of  this  equality  is  the  In  regard 
rule  that  all  sovereign  princes  and  States  may  assume  what- 
ever titles  of  dignity  they  think  fit,  and  may  exact  from  their 
own  subjects  the  corresponding  marks  of  honour.  But  their 
recognition  by  other  States  is  not  a  matter  of  strict  right, 
especially  in  the  case  of  new  titles  of  higher  dignity  assumed 
by  sovereigns.  Thus,  the  royal  title  of  King  of  Prussia 
assumed  by  Frederick  I.,  in  1701,  was  not  acknowledged  by 
the  Pope  until  1786,  nor  by  the  Teutonic  knights  until  1792. 
So  Peter  the  Great  in  1701  changed  his  title  of  Czar  to 
Emperor  of  all  the  Russias.  The  change  was  gradually 
recognised — by  England,  by  Prussia,  the  United  Netherlands 
and  Sweden  in  1723;  by  Denmark  in  1732;  by  Turkey  in 
!739  I  by  the  Emperor  in  1745-6  ;  by  France  in  1745  ;by  Spain 
in  1759,  and  by  Poland  in  1764.  In  1745,  Elizabeth  of 
Russia  announced  her  intention  to  be  termed  Empress  instead 
of  Czarinc.  In  recognising  this  title,  France  claimed  a  reserva- 
tion of  the  right  of  precedence  ;  and  a  reversal,  or  letter  acknow- 
ledging that  the  change  in  title  made  no  alteration  in  the  pre- 
cedence, was  signed  by  her.  Peter  III.,  who  succeeded  her, 
also  signed  a  reversal.  Catherine  II.  refused  to  sign  a 
reversal,  but  issued  an  edict  to  her  subjects  declaring  that,  not- 
withstanding her  title,  she  would  only  rank  with  other  sove- 

1  Vattel,  Droit  dcs  Gens,  Prelim.  §§  18,  21  ;  the  'Louis,'  2  /W.  A1., 
243  ;  the  'Antelope,'  10  Wheat.  A'.,  120. 
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the  Pope  as  the  visible  head  of  the  Church  ;  but  Russia  and  Claims  of 
Turkey  and  the  Protestant  States  of  Europe  consider  him  ^  Q°pe 
only  as  the  bishop  of  Rome,  and  a  sovereign  prince,  although.  Emperor 
since  September  20,    1870,    he  has   been  dispossessed  of  all  Germany 
territory,  except  the  Vatican,    the  Church   of   Santa    Maria 
Maggiore,  Castel  Gandolfo,  and  their  dependencies.     By  the 
terms  of  the  Italian  royal  decree  of  May  13,  1871,  the  Pope 
is  guaranteed  his  sovereign  rights  and  other  immunities  by 
Italy  (see  the  appendix  to  this  chapter).     The  Pope,  however, 
has  refused  to  accept  this  decree,  although  the  Italian  Govern- 
ment submit  themselves  to  its  provisions.      It  is  obvious  that 
this  decree  cannot  confer  any  international  status  on  the  Pope. 
He  maintains,  notwithstanding  his  loss  of  temporal  possession, 
diplomatic  relations  with  Catholic  and  with  some  non-Catholic 
States. 

The  Emperor  of  Germany,  under  the  former  constitution 
of  the  empire,  claimed  precedence  over  all  other  temporal 
princes,  as  the  supposed  successor  of  Charlemagne  and  of  the 
Caesars.  He  was  crowned  at  Rome,  and  the  princes  of 
Germany,  who  were  his  feudatories,  acknowledged  his  supre- 
macy. But  it  has  been  said  that  this  was  never  acknowledged 
by  the  great  kings,  such  as  those  of  England,  France,  and 
Spain.  By  the  dissolution  of  the  Germanic  Constitution,  and 
the  new  organisation  of  the  Austrian  Empire,  the  claim  is 
considered  to  have  been  lost. 

§  6.  The  sovereign  or  ruler  of  a  State  is  considered,  in  Dignity 

,  ,  ....  .,  of  a  State 

international  law,  as  representing,  in  his  person,  its  sovereign  repre. 

dignity.     It  matters  not  whether  he  is  a  monarch  or  a  presi-  sented  by 

its  ru 1 P r 

dent,  whether  he  is  the  de  facto  or  the  de  jure  head  of  a  nation 
(if  he  has  been  duly  recognised  as  such) ;  custom  has  invested 
his  person  with  certain  international  rights,  as  the  represen- 
tative of  his  State.  He  is,  therefore,  entitled  to  the  precedence 
and  honour  clue  to  the  nation  of  which  he  is  the  ruler.  But 
as  sovereigns  and  rulers  seldom  meet  in  council,  questions  of 
this  kind  do  not  often  arise  between  them  individually.  There, 
however,  were  no  less  than  five  such  congresses  between  1814 
and  1821,  viz.:  the  congress  of  Vienna,  [  8 1 5  ;  of  Aix-la-Cha- 
pclle,  1818;  of  Troppau,  1820;  of  Verona,  1820;  and  of 
Laybach,  1821.  As  all  matters  of  etiquette  and  precedency 
in  such  congresses  are  usually  arranged  before  the  meeting  of 
the  sovereigns,  questions  of  precedence  are  not  likely  to  an'^c 
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in   the        '  it-elf.      l):fthii  '    this    kind,    in    former 

times,  not  unfrequently  arose  between  public  ministers  \\lio 

nty  •  -f  their  re- 

•    '  md    \vh<«     CO1  '  !    honours 

which  other-  were  umvillin;.;  t<>  •  This  led  :  -Us 

di        '        uhich    were    >.  .mi-times    attended    with    fatal 

(jll' 

Diffi-  V',        rind    numerous    exam;  F  tl  di-putes    in 

Kuropean  diplomacy  of  p  »me  -  •'• 

mini»tcr«   and  others  exceedingly  ludicrous.      Thus,  at   the  public  entry 
•    tlu-  Swi-dish    Amba^.idor  into    London,  n   i-oiitc^t  for  : 
•oi>k-  place  bctui-cn  the  I-'ivix.h  and   Spani>h   am': 
:.ors,   \\hich   was   attended   \\itli   l<»s   of  life   on   both   si 
and  pn.balily  \\ould  ha\  e  Ird  to  war,  if  the  Kiiv^  of  Spain,  who 
ua^    interested    in    maintaining   peace   with    I1" ranee,   hail    not 
made  such  e  to   -ati-Ty  the  pride   of   Ij.ui-  X  I  V. 

ain,  the  ainl>  rs  of  two    Italian    prince-,   met   on    the 

bridge  at  1'ra^ue,  and  as  neither  would   i^'ive   \\a\-,  they  >tood 
for  tin-  tCf  part   of  the  day,  fai  e  to  fa  1  to   the 

jeers  of  the  en>wd  -cd    by  the    stra;  t"  the  -; 

\.\.<  le      Siuh  di'-pu:  :ietimes  sL-[-i(,ti>  and  >oini-tinies  ludi- 

u-.,  have  led  to  the   adoption,  at   different  time-,  of   certain 
iventional  rules  of  etiquette  and    precede!!,  e.      These  rules 
are  binding  only  upon  tlm-i-who  ha\e  agreed  to  them.    They, 
however,  sen  t   ba-i-.  for  the  adjustment   of  any  tlisputc- 

whi«  h  ari-e  betucen  others  who  are  not  parties   to   the 

\cntional  agreement 

Royal  $  S.   The  eu-toinary  law  of  luiropeaii  nations  has  attributed 

honouri      lo  ,  ,.,-t^j,,  States  \vhat  are   <  ailed    ;•-•;•,//  honours,  which  entitle 
the  States,  by    u  hoin  the\-   are  p  ed,   to   pren-den 

all  others  who  do  not  enjoy  the  same  rank,  uith  the  exdus 
]>ri  of  -ending  to  other   States   public   mini-:  the 

first  rank.  uith   other  distinctive    titles   and  ceremo- 

nies.   Amon;^  the  princes  who  enjoy  these  honours,  difti 
ha\e    ai ;  en    \\  ith    :  t  to    relati  k    and    pi 

but    these    <iue-ti..ns    are   no\v     mo-tl\-    settled    by    i  ami 

treaty  stipulation-,  and,  where  not    thus  .settled,   th< 

1    I'hill-.innrr.    / 

;5 ;  De  Cussy,  i  .          ;n. 

\\  .   liv.   i.    i    ;4  ;   X'llli-f.'rl.  /''. 
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garded  as  of  very  little  importance,  or,  at  least,  of  not  sufficient 
consequence  to  lead  to  very  serious  national  differences  or 
discussions. 

§  9.  The  title  of 'emperor,'  from  the  historical  associations  Emperors 
connected  with  it,  was  formerly  considered  as  the  most  emi-  an  km&8 
nent  and  honourable  among  all  sovereign  titles  ;  but  it  is  not 
now  regarded  by  other  crowned  heads  as  conferring  any  pre- 
rogative or  precedence  over  monarchical  sovereigns  of  another 
name,  ruling  States  of  equal  rank  and  dignity.  The  title 
of  '  king '  is  now  considered  as  equal  in  every  respect  to  that 
of  'emperor.'  In  fine,  the  influence  and  importance  of  the 
sovereign  result  rather  from  the  rank  and  importance  of  the 
State,  than  from  the  name  and  nature  of  the  title  conferred 
upon  its  ruler.1 

§  10.  Among    monarchical    sovereigns,  those  who  enjoy      narch- 
royal  honours,  but  are  not  crowned  heads,  concede  the  prefer-  80Ve 
ence,  on  all  occasions,  to  emperors  and  kings  ;  and  the  princes  reigns 
who  do  not  enjoy  royal  honours  yield  the  precedence  to  those 
who  are  entitled  to  them.     This  rule  is  based  on  the  consent 
of  the  parties  themselves,  and  does  not  extend  to  their  inter- 
course with  other  States.     That  is,  a  State  whose  ruler  does 
not  wear  a  crown,  may  give  precedence  to  one  which  does, 
but  this  concession  does   not  preclude  the  same  State   from 
claiming  equal  rank  with  a  third  Power  which   contests  the 
right  of  precedence  with  the  State  to  which  it  had  yielded 
that  honour.2 

§  ii.   In  all  matters  of  ceremony  and  etiquette,  the  repre-  Semi-sove- 
sentatives  of  semi-sovereign  or  dependent  monarchical  States 
rank  below  the  representatives  of  sovereign  and  independent  States 
monarchical  States,  and,  of  course,  and  as  a  matter  of  neces- 
sity, below  those  of  the  State  on  which  they  arc  dependent,  or 
whose  protection  or  suzerainete  they  claim  or  acknowledge. 
But  where   third   parties    are  concerned,   their  relative  rank 
must  be  determined  by  other  considerations  ;  and  they  may 
even  take  precedence  of  States  completely  sovereign,  as  was 
the  case  with  the  Electors  under  the  former  constitution  of 

1  Martens,  Precis  du  Droit  dcs  Gens,  §  127  ;  Kluber,  I  trait  iks  (7<v/.v 
Mod., §95  ;  Poison,  Law  of  Nations,  sr<  t.  \.  ;  Martens,  Ciuidc  Diploma- 
tique, torn.  i.  §§  65,  66  ;  Garden,  DC  la  Diplomatic,  torn.  i.  p.  355. 

;  Whcaton,  I'll  cm.  Int.  /.«?<',  pt.  ii.  ch.  iii.  §  3  ;  I'hillimorc,  Int.  Lit1:*.1, 
vol.  ii.  §  41  ;  Hcffter,  Droit  International,  §  53. 
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the  (icrm.i-  ii    1  ".;  ire,  in  1  t  to  other  pri: 
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mining  t!  of  1 

'1  in  part   by  and    custom,  and    in    part  by  the 

•main  iSi;.:  lusively  to  monarchical 

An    a:  attempt    was    made    at    the    ^ame 

.  iify  the  different  Europe,  with  a  view 

:          their  relative  rank.    A  committee  was  appointed 
for  this  purpose  in  I  14;  their  report  was  dis 

in   February.   i  -  1  ;.  and  its  adoption  indefinitely  postpoi 
doubts  having  arisen  with  r<-        I   to  the  pn-po 

lion,  and  <•  .     to  the  rank    a  d    t"    republics.       It 

there!"'  tears  that  republics  have  n»  definite  ran- 

to  them  by  the  rul<  removal  eti(]iiette  in  Kur»pe,  in  the 

intercourse  of  their  representatives  with  t:  ;    monarch 

.->.'-' 

^   i  ",.    It  ina\-  be  stated,  ral  rule  resulting  from  the 

natural  equality  of  State-,  a>  member-  of  a  UM:\.  I  inmu- 

nity,  and  Subject  alike  to  the  same  general  code  of  international 
jurisprudence,  that   all  ;;^n   State-,  no  matter  \\hat  may 

their   form   of  government,  are   etjua!    b-lon-   the   law.  and 
no  one  can  claim  any  superiority  or  precedes  ;  another. 

Republics   arc.  therefore,   entitled   to  the  mon- 

archies,   unless    they    thci:  yielded    their   natural 

riLjht    of  equality    and  : 

Formerly,  the    Roman    Repub  isideri-d  all  kin 

far  beneath  it  ;  but  u  hen  the  monarchs  of  Kurope  found  iv 
but  republics   to   oppoM-,  they  di-ilained  to  admit  tl.< 

uality.        \      eitheli      .    the    ]>O\M  rful     Repu: 

\    nice  and  of  the  I'nited  Provii         issumed  the  honours 
Is.    Cromwell  would  not  allow  the  slightest  ma 

of  honour  which   hail   been   paid  to  the  representatives  o|    the 

monarchy  to    b>-   omitted    •  U    tho-e   of  the    Repu'1 
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tinued  between  them.  The  States  of  Europe  observe  the 
same  rule  toward  the  present  Republic  of  France.  The  United 
States  of  North  America,  the  Germanic  Confederation,  and 
Switzerland  (collectively,  not  in  its  individual  cantons),  have 
been  considered  as  entitled  to  the  same  rank  as  the  monarch- 
ical States  of  Europe. 

§  14.  Where  the  rank  of  different  States  is  equal  or  un-  Usage  of 

the 
determined,  resort  has  sometimes  been  had  to  the  usage  of  Alternat 

the  alternat,  as  it  is  called,  by  which  the  rank  and  places  of 
different  Powers  is  changed  from  time  to  time,  either  in  a 
certain  regular  order,  or  one  determined  by  lot.  Thus,  in 
drawing  up  certain  treaties  and  conventions,  it  is  the  usage  of 
certain  Powers  to  alternate,  both  in  the  preamble  and  the  signa- 
tures, so  that  each  Power  occupies,  in  the  copy  intended  to  be 
delivered  to  it,  the  first  place.  Another  expedient,  sometimes 
resorted  to  in  order  to  avoid  controversies  respecting  the 
order  of  signatures  to  treaties  and  other  public  acts,  is  that 
of  signing  in  the  alphabetical  order  of  the  names  of  the  re- 
spective States  which  are  parties  to  these  acts,  the  French 
alphabet  being  adopted  for  that  purpose.  Thus,  at  the  Con- 
gress of  Vienna,  in  1815,  the  plenipotentiaries  signed  in  the 
following  order  :  Austria,  Denmark,  Espagne  (Spain),  France, 
Great  Britain,  Prussia,  Russia,  Sweden  ;  but  it  was  dis- 
tinctly understood,  at  the  time,  that  this  practice  was  not 
to  be  taken  as  derogating  from  the  ancient  usage  of  the 
alternat. 

<S    i ";.    At  one  time    the    Latin    language  was  used  as  a  DiP1.°- 

f.    ,  .     .  matic  Ian- 

matter  of  general  convenience  in  the  diplomatic  intercourse  guage 

between  the  different  nations  of  Europe.1  Toward  the  end  of 
the  fifteenth  century,  the  preponderance  of  Spain  contributed 
to  the  general  diffusion  of  the  Castilian  tongue  as  the  ordinary 
medium  of  political  correspondence.  This,  again,  in  the  age 
of  Louis  XIV.,  was  superseded  by  the  French  language, 
which  became  the  almost  universal  diplomatic  idiom  of  the 
civilised  world.  The  primitive  equality  of  States  authorised 
each  nation  to  make  use  of  its  own  language  in  treating  with 
others,  and  this  right  is  still  preserved  in  the  practice  of  many 
States  :  each  carrying  on  its  diplomatic  correspondence  in  its 
own  language,  and  treaties  between  them  being  written  in 

1   Records  of  English  courts  of  justice  were  written  in  Latin  until  the 
reign  of  <  ieorge  1 1. 
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tlu-ir    :  S    in    parallel   columns.      \Vherelhe 

uhiili      •      into  negotiation  or  treaty  luu  mmon 
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oft:  .:id    the    military    honours    to    he    paid    to    hijjh    civil 

offn  <  T-.      Ainon^   t;  fc]         alute  by  strikii       tl  ,  Of 

the    sails,  or    hy  hrin^   a  certain  nuniher  of  ^uns,  &c.      '1  i 
art-  matters  «{,  perliap-,  trivial  importance  in    them-e!ves.  but 
their    due    oh-er\  am  c   fa-  ilitati  -    the    amicable,    intercour- 
nations,  and    their   ne^lei.t    fre<iuentl\-    leads   to    international 
dir  --nsion-,  and    enmities,  \\hich   have   sometime^ 

terminateil  in  IOIIL;  and  bloody  war-. 

How  §    17.    Kvriy    -overeiiMi    State    ha>   the    exclusive   rii,rlU,  in 

\irtuc  of  its  iiulependence  and  e(jualit\\  to  regulate   th< 
monies  to  be  observed  within  its   ou  n    territorial   jurisdiction. 
'1'hi-   extends   to    the   ceremonials    between    iN   own  ships  on 
the  hi;^h  seas,  and  to  the  honour>  to  be  rendered    by  them    t" 
1"'  rci-n  -hips  on  the  hiv.h  seas, and  t«.  -hip-   and    to    furtn 
in  '  p"it-.      l\e.;ulatioii-  for  determining  the-  ;no- 

nie-,  and  the  reciprocal  honours  to  be  rendered  by  one  nation 
to  another,  are  established  by  municipal  ordinance.-,  by  u-.. 
and  by  the  stipulations  of  treat; 

In  the  §    I S.    (Jue-tioiis    of    territorial    jurisdiction,    or    dominion 

i  the  narrow  -ea-.  have  not  [infrequently given  ri-e  t«>  con- 
tentions with  t  to  the  maritime  honours   t"  be  ivndcud 
to  the  fla;^  of  the  State  claiming  -uch  ilmninion,  by  the 
of  others    who   denied    its    pivtcn-ions    to    such    suprcm.: 
This    kind    of  supremacy    was   <  laimed  by  (ireat   l>ritain  < 
the  narro.              i  iy  I  Jcnmark  over  the  S»und  ami  Belts  at  the 
entrance  of  the  Haiti.    S<  a.  and  by  \  OVCT    the    Adriatic 
I  Or  Gulf  of  Venice  J   and    -.nous    international    dilVicu': 

died  in  former  times  \\ith  i          I   to  the  formalities  and 

ma;  lion-  *\.  .liivd    by  tin  I    '         and    t: 

or  of  otliei      :•  •   •  -uli-r  them.      Hut  tl 

LI- foni.     •      ,  formerly  required  by  particulai  .in 

pa;  .,         their  dominion  was  disputed,  arc  noif 
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either  entirely  suppressed,  or  modified  and  regulated  by  treaty 
stipulations.1 

,  '  Phillimore,  Int.  Law,  vol.  ii.  §  34  ;  Schlegel,  Staats-Recht  des  K.  D., 
Th.  i.  p.  412  ;  Martens,  Nouveau  Recueil,  torn.  viii.  p.  72  ;  Ortolan,  Dtp. 
de  la  Mer,  liv.  ii.  ch.  xv.  ;  Chitty,  Commercial  Law,  vol.  ii.  p.  324  ;  Heff- 
ter,  Droit  International,  §§  32,  197  ;  De  Cussy,  Droit  Maritime,  liv.  i. 
tit.  ii.  §  6 1  ;  liv.  ii.  ch.  xxix.  ;  Garden,  De  la  Diplomatic,  liv.  iii.  §  2. 

Examples  of  certain  States  having  prescribed  rules  of  navigation  to 
other  States  may  be  found  in  ancient  history.  The  City  of  Tyre  claimed 
the  adjoining  seas  ;  the  Romans  gave  directions  to  the  Carthaginians  ; 
the  Athenians  prohibited  the  Median  ships  of  war  from  entering  their 
seas,  and  also  dictated  to  the  Lacedaemonians. 

The  dominion  was  claimed  by  Great  Britain  over  the  British  Seas,  that 
is,  not  only  over  the  Channel,  but  over  the  four  seas  ;  the  extent  of  this 
jurisdiction  is  mentioned  in  a  treaty  made  with  the  Dutch  in  1653,  and 
in  a  subsequent  treaty,  five  years  later,  the  dominion  is  defined  to  be 
from  Cape  Finisterre  to  the  middle  point  of  the  land  Van  Staten,  in  Nor- 
way. From  the  case  of  the  Queen  and  Sir  John  Constable  (H.  29  Eliz. 
B.R.,  Leonard,  part  3,  72),  it  appears  that  before  the  Union  the  British 
dominion  on  the  sea  was  claimed,  not  only  midway  to,  but  as  far  as,  the 
coasts  of  France,  and  that  it  extended  midways  to  the  coast  of  Spain. 

In  the  third  year  of  Henry  V.  it  was  directed  by  proclamation  of  the 
king  that  no  British  subject,  for  one  year  from  the  date  thereof,  was  to 
go  to  the  insular  ports  of  Denmark  and  Norway  or  to  Iceland  for  the 
purpose  of  fishing  or  for  any  other  cause  to  the  prejudice  of  those 
realms,  otherwise  than  it  had  been  accustomed  of  old. 

In  the  reign  of  Edward  I.  one,  Reyner  Grimbald,  a  French  admiral, 
was  ordered  by  a  mixed  tribunal  of  judges  (chosen  by  the  English  and 
French  kings  for  the  purpose  of  administering  justice  secimditm  legem 
mercatoriam  et  formam  sufferantia-  to  all  merchants)  to  make  satisfaction 
and  suffer  punishment  because,  during  war  between  Philip,  King  of 
France,  and  Guy,  Earl  of  Flanders,  he  had  despoiled  Flemish  and 
English  merchants  of  their  goods  on  the  English  seas.  These  judges, 
together  with  the  procurators  of  the  Genoese,  the  Catalonians,  the 
Spaniards,  the  Germans,  the  Zealanders,  the  Dutch,  the  Danes,  the  Nor- 
wegians, and  of  most  of  the  maritime  nations  of  Europe,  jointly  declared 
'  that  the  kings  of  England,  by  right  of  the  said  kingdom  from  time  to 
time,  whereof  there  is  no  memorial  to  the  contrary,  have  been  in  peace- 
able possession  of  the  Sovereign  Lordship  of  the  seas  of  England  and  of 
the  isles  within  the  same,  with  power  of  making  and  establishing  laws, 
statutes,  and  prohibitions  of  arms,  and  of  ships  otherwise  furnished  than 
merchantmen  used  to  be,  and  of  taking  surety,  and  affording  safeguard 
in  all  cases  where  need  shall  require,  and  of  ordering  all  things  necessary 
for  the  maintaining  of  peace,  right,  and  equity  among  all  manner  of 
people,  as  well  of  other  dominions  as  their  own,  passing  through  the  said 
seas,  and  the  sovereign  guard  thereof.'  It  is  to  be  observed  that  Edward  I. 
did  not  possess  Normandy,  and  therefore  the  dominion  of  the  British  seas 
could  not  have  been  claimed  by  him  as  dominies  ittriusq netipn':  this 
argues  in  favour  of  the  British  seas  being  annexed  to  the  Kingdom  of 
England  by  prescription.  l\ollcs  Abridgment,  528  ;  and  see  Scldcn,  /V 
Dom.  Maris,  1.  2,  c.  u,  27,  28;  Coke,  4  ///.v/.,  142. 

Again,  it  is  enacted,  by  5  Edward  IV.,  cap.  6  (1465),  that  no  foreigners 
may  fish  'in  Irish  countries,'  i.e.  off  the  coast  of  Ireland,  without  a  lin-m  c 
from  the  Lieutenant  of  Ireland,  upon  pain  of  forfeiture  of  the  ships  and 
goods  to  the  king. 

The  dominion  of  the  sea  was  held  to  confer  on  its  possessor  the  sole 
right  of  fishing  for  pearl,  (oral,  ftr.,  all  royal  fish,  and  also  the  due.  lion 
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§  20.  Of    the    treaties    entered     into     between     different  Treaty 
States  respecting  salutes,  we  will  refer  to  the  following.     By 

voyage  being  ordained  by  Common  Council  of  the  Kingdom,  do 
encounter  upon  the  sea  any  ships  or  vessels,  laden  or  unladen,  that  will 
not  strike  and  veil  their  bonnets  at  the  commandment  of  the  lieutenant 
of  the  King,  but  will  fight  against  them  of  the  fleet,  that  if  they  can  be 
taken,  they  be  reported  as  enemies,  and  their  ships,  vessels,  and  goods 
taken  and  forfeited  as  the  goods  of  enemies,  although  the  masters  or 
possessors  of  the  same  would  come  afterwards  and  allege  that  they  are 
the  ships,  vessels,  and  goods  of  those  that  are  friends  to  our  Lord  the 
King,  and  that  the  common  people  in  the  same  be  chastised  by  imprison- 
ment of  their  bodies  for  their  rebellion  by  discretion.1 

It  is  also  mentioned  in  the  treaty  of  peace  granted  to  the  Dutch  by 
Great  Britain  in  1653.  This  declares  (Art.  13)  'that  the  ships  and  vessels 
of  the  said  United  Provinces,  as  well  men-of-war  as  others,  be  they  in 
single  ships  or  in  fleets,  meeting  at  sea  with  any  of  the  ships  of  this  State 
of  England  or  in  their  service,  and  wearing  the  flag,  shall  strike  the  flag, 
and  lower  their  topsail  in  such  manner  as  the  same  hath  been  formerly 
observed  in  any  times  whatsoever.' 

When  the  '  duty  of  the  flag  '  was  claimed  by  England,  there  was  a 
clause  in  the  naval  instructions,  directing  the  admiral  and  commanders 
under  him,  in  case  they  met  with  any  ships  on  the  British  seas  which  re- 
fused to  render  this  duty  to  them,  that  they  should  treat  them  as  enemies 
(without  any  declaration  of  war),  and  seize  them  and  confiscate  the  goods 
in  the  ships. 

A  small  French  frigate  arrived  in  the  Downs  in  1769  without  lower- 
ing her  pendant  to  the  king's  ships.  An  officer  was  sent  on  board  her  to 
demand  that  respect  ;  but  without  effect,  until  the  '  Hawke  '  sloop  drew 
up  alongside  of  the  French  frigate  and  fired  two  shots  at  her,  who  there- 
upon lowered  her  pendant.  (Ann.  Reg.,  vol.  xii.  p.  131.) 

By  Article  11  of  the  Protocol  of  December  30,  1814,  made  at  Vienna 
by  the  eight  members  of  the  Commission  representing  Austria,  Spain, 
France,  Great  Britain,  Portugal,  Prussia,  Russia,  and  Sweden,  it  was  con- 
cluded that  : — '  Le  salut  dans  les  Ports  et  en  haute  mer  est  regie  pour 
les  vaisseaux  et  escadres  des  puissances  mentionnees  en  Particle  5  d'apres 
le  principe  enonce  a  1'article  10. — Les  reglements  necessaires  a  1'appli- 
cation  de  ce  principe  seront  determines  sur  le  pied  de  la  plus  parfaite 
reciprocity. — Les  vaisseaux  des  autres  etats  accordent  les  premiers  le  salut 
a  ceux  des  puissances  mentionnes  ci-dessus.'  The  Plenipotentiary  for 
Great  Britain  said  '  qu'il  n'exprimait  point  une  opinion  contraire  au  principe 
e"nonce  dans  cet  article,  mais  qu'il  ne  se  trouvait  pas  muni  des  informa- 
tions qui  lui  ont  paru  necessaires  relativement  aux  usages  etablis,  ni  des 
instructions  de  sa  cour  au  sujet  des  reglements  militaires  ;  a  cet  egard  il 
demandait  qu'on  inserat  sa  reserve  sur  cet  article  au  protocoled  This  was 
accordingly  done.  The  Powers  mentioned  in  the  said  article  5  are  those 
of  the  Pope,  Netherlands,  United  States  of  America,  and  Swiss  Confedera- 
tion. The  said  Article  10  declares  that  '  lorsqu'un  traite  on  autre  acte 
officiel  comprendra  plusieurs  des  puissances  mentionnees  a  1'article  5  dans 
1'originnl,  qui  devra  roster  \  chacune  d'elles,  le  nom  de  cctte  puissance 
sera  place  le  premier  et  celui  des  autres  souverains  le  scia  dans  I'ordre  de 
leur  eA'enement  h  la  ruuronnc,  et  pour  les  Rdpubliques  d'apres  la  dad  di 
lY-lection  'le  leur  premier  magistral.'  On  February  7,  1815,  it  was 
reported  to  Lord  Bathurst,  by  the  Admiralty  of  Great  Britain,  that  in 
iheir  opinion  difficulty  would  arise  on  the  above  subject.  Finland  had 
always  claimed  the  sovereign  dominion  of  the  British  seas,  compic -hendt -d 
between  the  meridian  of  Cape  Fillister  ie  and  tin-  latitude  of  Van  Staten 
in  .Norway,  and  within  those-  limits  hud  always  enlotxed  acknowledgment 
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reciprocity  in  the  number  of  guns  to  be  fired  by  vessels  pass- 
ing Russian  and  Swedish  fortresses.  By  the  treaty  of  January 
II,  1787,  between   France  and  Russia,  it  was  stipulated  that, 
in  order  to  avoid  all   the   difficulties  to  which  the  flags  and 
different  grades  of  officers  might  give  rise,  there  should  be  no 
salutes  between  the  vessels  of  the  two  nations,  cither  on  the 
high  seas  or  in  port.     By  article  ten  of  the  treaty  of  January 
17,    1787,   between    Russia    and    the    Two    Sicilies,    it    was 
stipulated  that  there  should  be  a  perfect  equality  between  the 
two  Powers  with  respect  to   maritime    salutes.     Two  vessels 
meeting  upon  the  high  seas,  that  commanded  by  an  officer  of 
the  lower  rank   was  to  salute   first,  the  salute  to  be  returned 
gun  for  gun  ;  if  the   commander    should  be   of  equal    rank, 
no   salute  was  to   be   given  by  either  party.      In  entering  a 

also  of  our  town  of  Calais  and  our  marches  thereof,  Normandy,  Aqui- 
taine,  and  Gascoign  ;  and  we  have  made,  appointed,  and  ordained,  and 
by  these  presents  we  make,  appoint,  and  orclain  him,  the  said  N.,  our 
Admiral  of  England,  Ireland,  and  Wales,  and  our  dominions  and  Isles  of 
the  same,  our  town  of  Calais  and  our  marches  thereof,  Normandy, 
Aquitaine,  and  Gascoign,  as  also  General  Governor  over  all  our  fleets 
and  seas  of  our  said  kingdoms  of  England  and  Ireland,  and  our 
dominions  and  islands  belonging  to  the  same  ;  and  know  ye  further  that 
we  of  our  especial  grace,  and  upon  certain  knowledge,  do  give  and  grant 
to  the  said  N.,  our  Great  Admiral  of  England  and  Governor  General 
over  our  fleets  and  seas  aforesaid,  all  manner  of  jurisdictions,  authorities, 
liberties,  offices,  fees,  profits,  duties,  emoluments,  wrecks  of  the  sea,  cast 
goods,  regards,  advantages,  commodities,  preeminences,  privileges  what- 
soever, to  the  said  officer  our  Great  Admiral  of  England  and  Ireland 
and  of  the  other  places  and  dominions  aforesaid,  in  any  manner  whatso- 
ever belonging  or  appertaining.' 

The  ordonnance  of  Louis  XIV.,  published  April  15,  1689,  directed 
French  ships  of  war  to  require  salutes  from  foreign  vessels,  '  in  whatever 
seas,  or  on  whatever  coasts  they  might  meet.'  French  ships  of  war, 
carrying  the  flag  of  admiral,  vice-admiral,  rear-admiral,  '  corvettes  et 
flammes,'  were  to  salute  first  the  maritime  places  and  principal  fortresses 
of  kings  ;  the  places  of  Corfu,  Zante,  and  Cephalonia,  belonging  to  the 
Republic  of  Venice,  and  those  of  Nice  and  Villafranca,  belonging  to  the 
Duke  of  Savoy,  were  to  be  saluted  first  by  vessels  carrying  the  flag  of  a 
vice-adniral  ;  but  they  were  to  require  the  other  places  and  principal 
forts  of  all  oihcr  princes  and  republics  to  salute  first  the  admiral  and  vice- 
admiral.  As  early  as  1667  the  French  fleet  had  required  the  fortress  of 
Leghorn  to  salute  first,  but  the  Grand  Duke  of  Tuscany  had  protested 
against  this  pretension.  All  French  vessels  carrying  flags  inferior  to 
those  of  admiral  and  vice-admiral  were  to  salute  first  maritime  places 
and  principal  fortresses.  Where  the  first  salute  was  given  by  an  admiral 
or  vice-admiral,  it  was  to  be  returned  gun  for  gun  ;  where  given  by  a 
vessel  of  lower  grade,  it  was  to  be  returned  by  a  less  number  of  guns,  ac- 
cording to  the  rank  of  the  commander.  A  return  salute  1>\  a  vice-admiial 
uas  to  In-  given  gun  for  gun.  Other  sovereigns  made  pretensions  equally 
absurd  against  the  smaller  Powers.  The  King  ol  Spain,  Philip  1 1.,  forbad  all 
Spanish  vessels  carrying  the  arms  of  Spain  to  louer  their  tlav,  to  foreign 
^els,  or  to  first  salute  the  cities  and  fortresses  of  other  sovereigns. 
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visiting  ships  of  war.     4.   Upon  occasions  of  national  festivals 
or  anniversaries. 

II.  Salutes  from  ships  of  war  which  will  be  returned  gun 
for  gun  by  the  party  saluted  are  as  follows  : — Salutes  :  i.  To 
the  national  flag  on  arrival  at  a  foreign  port.  2.  To  foreign 
flag  officers  and  commodores  when  met  with  at  sea  or  in  har- 
bour. 3.  When  a  ship  or  ships  of  war  salute  the  flag  of 
another  nation,  or  the  royal  or  other  personages,  or 
any  functionaries  of  another  nation,  under  similar  circum- 
stances, the  same  rules  should,  if  possible,  be  reciprocally  ob- 
served by  ships  of  the  latter  nation  present,  as  to  returning 
or  not  returning  the  salutes. 

S  21.   Moreover,  publicists  have  sought  to   deduce  certain  General 
1-1  i  i   r  i       •        r      11  1       rules  of 

general  principles  which   should  form  the  basis  of  all  regula-  text- 

tions,  and  thus  remove  all  cause  of  difficulty  or  dispute.  They  writer9 
are  as  follows  :— 

The  method  of  saluting  by  striking,  or  furling,  the  flag  is 
now  entirely  abandoned  between  ships  of  war,  although  mer- 
chant vessels,  as  a  mark  of  deference,  sometimes  salute  in 
this  way  the  men-of-war  of  their  own  State.  But  Ortolan 
considers  even  this  as  an  objectionable  practice,  because  the 
national  flag  should  be  considered  as  a  sacred  emblem,  and 
should  never  be  lowered  voluntarily,  not  even  through  defer- 
ence and  as  a  matter  of  politeness.  A  salute  by  lowering  the 
sails  is  more  suitable  and  much  less  objectionable.'  It  is 
sometimes  used  by  merchant  vessels.  Merchant  vessels  of 
different  nations,  meeting  on  the  high  seas,  or  in  port,  do  not, 
as  a  general  rule,  salute  each  other  ;  sometimes,  however,  they 
exchange  compliments  by  lowering  their  national  flags.  This, 
for  the  reason  given  above,  is  by  some  regarded  as  an  objec- 
tionable practice.  Such  salutations  should  be  confined  to 
private  signals,  or  to  the  sails. 

All  sovereign  States  are,  with  respect  to  salutes,  to  be 
regarded  as  equal  ;  and  any  inequality  of  salutes,  in  respect 
to  time,  place,  form,  or  number  of  guns,  is  to  be  regarded  as 
resulting  from  general  agreement,  or  of  individual  rank  of 

1  On  November  4,  1829,  a  warrant  of  arrest  was  issued  against  the 
master  of  the  British  merchant  schooner  '  Native'  for  contempt  in 
passing  H.M.S.  '  Semirnmis,'  in  Cork  Harbour,  without  striking  or  lower- 
ing her  royal,  being  the  uppermost  sail  she  was  then  carrying.  R.  ?'. 
I'.cnson,  3  Hagg.,  96  n.  This  duty  has  not  been  exacted  from  British 
merchantmen  by  British  ships  of  war  since  that  date. 
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be  given  and  ceremonies  to  be  observed  are  to  be  determined 
by  their  own  laws  and  regulations.  The  same  remark  applies 
to  the  compliments  to  be  paid  on  such  occasions  by  other 
ships  in  port,  and  by  the  military  establishments  on  shore, 
each  being  governed  by  their  own  laws  and  regulations. 
Every  country  determines  for  itself  the  salutes  to  be  paid  to 
its  own  authorities,1  and  it  will  hardly  be  expected  that  any 
higher  compliment  will  be  paid  to  those  of  other  countries 
of  the  same  rank.  All  such  matters,  however,  should  be 

1  By  the  Admiralty  regulations  of  Great  Britain,  salutes  to  the  Lord- 
Lieutenant  of  Ireland  and  to  the  Viceroy  of  India  are  not  returned. 
When  the  flag  of  the  British  Lord  High  Admiral  or  the  Lords  Commis- 
sioners of  the  British  Admiralty  is  saluted  by  a  foreign  ship  of  war  on  her 
arrival  or  on  meeting,such  salute  will  be  returned  gun  for  gun.  The  number 
of  guns  with  which  her  Majesty's  civil,  naval,  and  military  functionaries 
are  saluted  when  in  their  official  capacities  is  as  follows,  but  these  salutes 
are  not  given  on  all  occasions,  nor  within  all  limits  : — The  Lord  Warden 
of  the  Cinque  Ports,  19  guns  ;  the  governor  or  high  commissioner  of  any 
of  her  Majesty's  colonies,  foreign  possessions,  castles,  or  fortresses,  17 
guns  ;  the  lieutenant-governor,  if  administering  the  Government,  and  if 
holding  a  commission  direct  from  the  Queen,  or  acting  temporarily  for  an 
officer  so  commissioned,  13  guns  ;  lieutenant-governors  not  administering 
government,  if  holding  a  commission  direct  from  the  Queen,  13  guns  ; 
an  ambassador  extraordinary  and  plenipotentiary,  19  guns  ;  envoy 
extraordinary  and  minister  plenipotentiary,  and  others  accredited  to 
sovereigns,  with  the  exception  of  such  as  are  accredited  in  the  specific 
character  of  minister  resident,  15  guns  ;  a  minister  resident,  diplomatic 
authorities  below  the  rank  of  envoy  extraordinary  and  minister  pleni- 
potentiary, and  above  that  of  charge  d'affaires,  13  guns  ;  a  charge  d'affaires, 
or  a  subordinate  diplomatic  agent  left  in  charge  of  a  mission,  1 1  guns  ; 
a  consul-general,  9  guns  ;  the  consul,  7  guns  ;  the  Lord  High  Admiral, 
or  the  Lords  Commissioners  for  executing  the  office  of  Lord  High 
Admiral,  19  guns  ;  the  commander-in-chief  of,  or  the  officer  commanding 
in  chief,  the  whole  army  of  the  United  Kingdom,  19  guns  ;  the  first  lord 
commissioner  of  the  Admiralty,  15  guns;  the  admiral  of  the  fleet,  17 
guns  ;  the  admiral,  15  guns  ;  the  vice-admiral,  13  guns  ;  the  rear-admiral, 
1 1  guns  ;  the  commodore  (no  senior  captain  being  present),  9  guns  ;  the 
field-marshal,  17  guns  ;  the  general,  15  guns  ;  the  lieut. -general,  13  guns  ; 
the  major-general,  1 1  guns  ;  the  brigadier-general,  9  guns  ;  the  captain 
of  the  Navy,  and  officer  below  that  rank,  7  guns. 

In  India  the  following  salutes  are  given  : — The  Queen  and  Empress, 
when  present  in  person,  101  guns  ;  members  of  the  Royal  Family,  royal 
standard  and  royal  salutes,  or  the  Viceroy  and  Governor-General  of 
India,  31  guns;  ambassadors,  19  guns  ;  governors  of  Presidencies,  the 
President  of  the  Council  of  India,  or  governors  of  her  Majesty's  Colonies, 
17  guns  ;  licut. -governors  of  provinces  in  India,  members  of  Council, 
plenipotentiaries  and  envoys,  or  licut. -governor-?  of  her  Maji-siy's  Colonies, 
15  guns;  agents  to  the  Viceroy  and  Governor-General,  Roiilrnts,  in- 
chief  commissioners  of  Provinces,  and  commissioners,  [3  guns  ;  political 
agents  and  charges  d'affaires,  11  guns;  the  Governor-General  of  the 
Portuguese  Settlements  in  India  and  the  Governor  of  Poiidirhrny,  17 
guns;  the  Portuguese  Governor  of  Damann,  or  the  Governor  of  Dew, 
<)  guns. 
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All  flag  officers,  including  commodores,  will  return  the 
visits  of  captains  and  those  of  grades  superior  to  captains. 
They  will  send  their  flag  captains  or  commanders  to  return 
the  visits  of  commanders,  lieutenants,  and  other  officers  in 
command.  Captains  and  officers  of  a  lower  grade  will  return 
the  call  of  commanders  and  officers  of  inferior  rank  in  com- 
mand. 

In  the  case  of  a  fleet  or  squadron  arriving  or  being  in 
port,  and  after  the  interchange  of  visits  between  the  senior 
officers  shall  have  taken  place,  the  captains  or  other  officers 
in  command  of  the  several  ships  of  war  arriving  will  call  upon 
the  captains  or  other  officers  in  command  of  the  ships  of  war 
in  port,  who  will  return  the  visits. 

Vessels  of  war  in  foreign  ports  celebrate  their  own  fetes 
according  to  the  regulation  of  their  own  Government.  Cour- 
tesy also  requires  them  to  take  part  in  the  national  fetes  of 
the  place,  by  joining  in  the  public  demonstrations  of  joy  or 
grief.  The  same  mark  of  respect  is  shown  to  vessels  of  a 
third  Power  which  celebrate  fetes  in  foreign  ports.  But  if 
such  celebrations  are  of  a  character  to  offend  or  wound  the 
feelings  of  their  own  countrymen,  or  the  nation  in  whose 
waters  they  are  anchored — as  public  rejoicings  for  a  victory 
gained — ships  of  war  will  remain  as  silent  spectators,  or  leave 
the  ports,  according  to  the  circumstances  of  the  case.  In 
public  ceremonies  upon  land,  the  commandants  of  vessels  or 
fleets  usually  land  with  the  officers  of  their  staff,  and  receive 
a  place  of  honour,  according  to  the  hierarchy  of  rank,  preced- 
ence being  determined  by  grade,  and,  if  equal,  by  date  of 
arrival.  In  case  of  disputes  as  to  rank,  it  is  proper  for  the 
contestants  to  withdraw  and  become  mere  spectators  of  the 
ceremonies. 

In  dressing  or  decorating  ships  on  occasions  of  public 
fetes,  embarrassments  sometimes  occur  in  arranging  the  flags 
of  different  nations.  A  French  ministerial  order  of  April  26, 
1827,  directs  that,  in  decorating  a  ship  in  the  ports  of  France, 
'the  national  flags  of  foreign  vessels  of  war  in  the  same  ports 
shall  be  placed  in  the  front  line,  and  in  the  following  order  : 
the  national  flag  of  the  foreign  commanding  officer  of  the 
highest  grade,  or,  if  equal  in  grade,  the  flag  of  the  one  which 
arrived  first,  and  successively  the  flags  of  other  foivi<;n  ves 
sels  according  to  the  grade  of  the  commanders,  or  according 
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§  25.  French  naval  regulations,  established  by  the  decree  Reguia 
of  May  20,    1868,  are  also  very  minute  on  all    matters    of 
ceremony,  and  seem  admirably  adapted  to  their  purpose.          navy 

They  are  as  follows  :  — 

i.  A  commander  of  one  or  more  ships  of  war  may  salute 

the  nation  of  such  royal  or  distinguished  personage.  Whenever  any 
prince,  member  of  a  foreign  royal  family,  shall  arrive  at  any  British  port, 
or  visit  any  of  her  Majesty's  ships,  the  same  salutes  shall  be  fired  and 
compliments  paid  to  him  as  to  the  members  of  the  Royal  Family  of  Eng- 
land, the  flag  of  the  nation  of  such  foreign  prince  being  displayed  in  place 
of  the  royal  standard.  Whenever  such  visits  to  her  Alajesty's  ships  shall 
take  place  in  a  foreign  port,  corresponding  salutes  shall  be  fired,  and  the 
flag  of  the  nation  of  the  royal  visitors  shall  be  hoisted.  Upon  the  occa- 
sion of  the  celebration  of  the  birthday  of  the  king  or  the  queen  of  a 
foreign  nation,  or  on  other  important  national  festivals  and  ceremonies, 
by  any  ships  of  war  or  batteries  of  such  nation,  her  Majesty's  ships 
present  may,  on  official  intimation  being  received  by  the  senior  officer, 
fire  such  salutes  in  compliment  thereto  as  are  fired  by  the  ships  or 
batteries  of  the  foreign  nation,  not,  however,  exceeding  21  guns,  and  the 
flag  of  such  nation  shall  be  displayed  on  these  occasions  at  the  main-top- 
gallant-masthead of  the  senior  officer's  ship.  The  fixed  days  for  firing 
salutes  as  celebrations  of  anniversaries  shall  be  as  follows,  viz.  :  (a)  The 
anniversaries  of  the  birth,  the  accession,  and  the  coronation  of  the  reign- 
ing sovereign  ;  (b)  the  birthday  of  the  consort  of  the  reigning  sovereign ; 
on  which  days  a  royal  salute  shall  be  fired  at  noon  from  all  her  Majesty's 
ships  in  port,  and  from  all  the  forts  and  batteries  from  which  triumph 
salutes  are  usually  fired. 

It  is  illegal,  by  the  ancient  usage  of  England,  for  any  private  ship  to 
make  use  of  the  ensign  or  other  flags  of  the  royal  Navy.  On  the  union 
with  Ireland,  1801,  a  certain  ensign  was  appointed  to  be  used  by  all  mer- 
chantmen in  the  United  Kingdom,  and  no  ensign  or  flag  of  the  royal 
Navy  was  to  be  employed  by  them  without  special  permission.  See 
'The  Minerva,'  3  Rob.,  34;  R.  v.  Miller,  i  Hagg.  ^'--  '97:  aml  R-  <'• 
Benson,  3  ibid.,  96,  which  reports  that  in  1833  a  master  of  a  British  mer- 
chantman was  condemned  in  the  penalty  of  5o/.  and  costs  for  wearing  a  red 
pendant  at  the  main  peak.  The  pendant  was  seized  by  an  officer  from  a 
British  man-of-war,  who  came  on  board  for  that  purpose. 

It  is  enacted  by  17  and  18  Viet.  c.  104,  s.  105,  that  'if  any  colours 
usually  worn  by  her  Majesty's  ships,  or  any  colours  resembling  those  of 
her  Majesty,  or  any  distinctive  national  colours,  except  the  red  ensign 
usually  worn  by  merchant  ships,  or  except  the  union-jack  with  a  white 
border,  or  if  the  pendant  usually  carried  by  her  Majesty's  ships,  or  any- 
pendant  in  any  wise  resembling  such  pendant,  are,  or  is,  hoisted  on  boaid 
any  ship  or  boat  belonging  to  any  subject  of  her  Majesty  without  warrant 
for  so  doing  from  her  Majesty,  or  from  the  Admiralty,  the  master  of  such 
ship  or  boat,  or  the  owner  thereof  if  on  board  the  same,  and  every  other 
person  hoisting,  or  joining,  or  assisting  in  hoisting  the  same,  shall  lor  every 
such  offence  incur  a  penalty  not  exceeding  5oo/.,  and  it  shall  be  lawful  for 
any  officer  on  full  pay  in  the  military  or  naval  service  of  her  Majesty,  or 
any  British  officer  of  the  Customs,  or  any  British  Consular  ot'lii  IT  to  hoard 
any  such  ship  or  boat  and  to  take  away  any  such  jack,  t  olours,  or  pendant, 
and  such  jack,  colours,  or  pendant  shall  be  forfeited  to  her  Majesty.' 

Sir  II.  Jenner  said  (AV/V/<v/<v  />(•/'<»;•  Select  ('mn»iittcc  <>/ '  J/<>ns,'  of 
Commons  on  Admiralty  Courts,  p.  35^  that  the  offence  of  wearing  illegal 
colours  was  within  the  jurisdiction  of  the  Court  of  Admiralty,  but  that  in 
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exchange  of  salutes,  both  in  going  into  and  coming  out  of 
foreign  ports.  By  the  same  ordenanzas  and  royal  order  of 
February  7,  1799,  it  is  directed  that  Spanish  vessels,  meeting 
other  vessels  on  the  high  seas,  or  in  foreign  ports,  are  not 
to  salute,  nor  to  require  a  salute  ;  but,  if  they  should  be 
saluted,  they  are  to  return  it,  gun  for  gun.  Foreign  vessels  of 
war  in  Spanish  ports  are  to  salute  only  those  of  their  own 
nation.  By  royal  orders  of  January,  1826,  and  September  7, 
1828,  it  is  directed  that  Spanish  ports,  in  which  there  are 
foreign  vessels,  shall,  on  the  birthdays  of  such  foreign 
sovereigns,  make  the  same  salutes  and  demonstrations  as  are 
made  on  the  birthday  of  Spanish  sovereigns,  provided  that 
such  foreign  vessels  extend  the  same  courtesies  on  such 
Spanish  festival  occasions.1 

§  27.  The  military  regulations  for  the  government  of  the  Regula- 
army  of  the  United  States  determine,  with  great  minuteness,  v  s  army 
the  salutes  and  military  honours  to  be  paid  by  troops  and  forts  and  navy 
to  civil,  military,  and  naval  officers,  according  to  the  rank  of 
each.  Thus,  a  national  salute  is  determined  by  the  number 
of  States  composing  the  Union,  at  the  rate  of  one  gun  for 
each  State.  The  President  of  the  United  States  alone  is  to 
receive  a  salute  of  twenty-one  guns  ;  the  Vice- President  seven- 
teen guns  ;  the  heads  of  the  executive  departments  of  the 
federal  government,  the  commanding  general  of  the  army, 
and  the  governors  of  States  and  territories,  within  their 
respective  jurisdictions,  fifteen  guns  ;  major-generals  and 
ministers  to  foreign  States,  thirteen  guns  ;  brigadier-generals, 
eleven  guns  ;  and  officers  of  the  navy,  according  to  their 
relative  rank  with  officers  of  the  army.  The  President  and 
Vice- President  of  the  United  States  are  to  be  received  by 
troops  with  standards  and  colours  drooping,  officers  saluting, 
drums  beating,  and  trumpets  sounding.  The  compliments  of 
other  officers  of  government  arc  varied  according  to  the  rank 
of  each.2 

1  Riquelmc,  Derccho  Pub.  Int.,  lib.  i.  tit.  ii.  ch.  xi.  ;   Ordcnanzas  dc  la 
Armada,  passim  ;  Calvo,  Droit  International,  tit.  1.  liv.  v. 

2  U.   S.  Army  Regulations.       l!y  the    Regulations  for   the    Navy  of 
the  United   States,   1876,  it  is  ordered   that  a  foreign  sovereign,  or  tin- 
chief  magistrate  of  any  foreign    republic,  when   visiting   a   vessel    of  the 
navy,  shall  be  received   with    the   honours  prescribed   for  the    President, 

•  |)t  that  the  flag  of  his  country  shall  be  displaced  at  the  main,  and 
the  band  shall  play  his  national  air.  .Meinlin  ,  o|  a  ro\al  family,  when 
visiting  a  vend  of  the  na\  y,  -hall  leceive  the  same  IIOIKHII,  as  uould 
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to  particular  cases.  Thus,  should  a  commodore  or  flag-officer, 
who  is  the  highest  officer  in  the  United  States  navy,  receive 
the  same  honours  as  a  British  or  French  admiral,  who  has  the 
same  command,  or  only  such  as  are  due  to  a  British  or  French 
commodore,  who,  although  enjoying  the  same  title,  has  an 
inferior  command,  and  is,  in  fact,  of  inferior  rank  ?  Again,  is 
a  general  of  the  highest  rank  in  the  United  States  army  to 
receive  the  same  honours  as  a  British  or  French  marshal,  or 
only  those  of  an  inferior  officer,  who  has  the  same  title  of 
general  ?  Again,  if  a  foreign  sovereign  prince  should  visit 
an  American  ship  of  war  in  one  of  his  own  ports,  should  he 
receive  only  the  honours  which  such  ship  pays  to  the  President 
of  the  United  States,  or  the  honours,  perhaps  much  higher, 
which  would  be  due  to  him  from  one  of  his  own  ships  ? 
Such  questions,  although  relating  to  mere  matters  of  etiquette 
and  ceremony,  are  sometimes  of  considerable  importance,  as 
promoting  or  disturbing  relations  of  friendship.  Where  not 
arranged  by  some  international  agreement,  they  should  be 
settled  in  each  case  by  a  mutual  understanding,  entered  into 
beforehand,  between  the  immediate  parties  who  give  and 
receive  the  salutes  ;  and  where  no  such  agreement  can  be 
made,  it  is  proper  to  abstain  from  all  salutes,  visits,  and 
ceremonies. 

A  dispute    of  this  kind,  with    respect    to    relative   rank, 
occurred  in   the  anchorage  of   Sacraficios,  Mexico,  between 

ance  with  its  rank  after  the  national  salute  has  been  made  by  the  vessel 
arriving  and  has  been  returned. 

Vessels  of  the  navy  may  participate  in  celebrating  the  national 
festivals  of  a  country,  while  lying  in  one  of  its  ports,  by  hoisting  the 
ensign  of  that  country  at  either  the  fore  or  main,  as  circumstances  may 
require,  dressing  ship  and  firing  salutes  ;  and  they  may  also  participate 
in  a  similar  way,  while  lying  in  a  foreign  port,  in  celebrating  the  national 
festivals  of  any  other  country  in  amity  with  the  United  States,  besides  the 
one  to  which  the  port  belongs,  if  invited  so  to  do.  In  such  cases  the 
colours  shall  be  hauled  down  with  those  of  the  foreign  ships,  or  forts, 
whose  national  festival  is  celebrated.  And  in  case  of  foreign  vessels  of 
war  lying  in  our  ports  and  celebrating  their  national  festivals,  the  com- 
mander of  the  station,  or  senior  officer  present,  may  participate  in  the 
celebration,  as  provided  for  when  lying  in  a  foreign  port.  Commanding 
officers  of  vessels  of  the  navy,  when  in  foreign  purls,  are  to  give  timely 
information  to  the  public  authorities  of  sucli  ports,  and  to  the  command- 
ing officers  of  foreign  vessels  of  war  present,  of  any  anniversary  or  other 
event  which  it  is  intended  to  celebrate  ;  and  should  they  lire  salutes 
in  honour  of  the  occasion,  the  salutes  are  not  to  be  returned  unless  the 
failure  to  do  so  would  give  offence,  but  a  message  of  acknowledgment 
and  thanks  is  to  be  promptly  sent  to  them  and  to  all  others  who  may  have 
publicly  displayed  any  mark  of  honour  or  rcspei  t  on  the  oc<  as'um. 
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him  (gtt  mantiene,  lid  conserve)  the  pre-eminence  of  honour  allowed 
to  him  (riconosdutegli)  reconnues)  by  Catholic  sovereigns.  The  Supreme 
Pontiff  is  at  liberty  (hafacolta^  a  la  faculte)  to  keep  up  the  accustomed 
number  of  guards  about  his  person,  and  for  the  custody  of  the  palaces, 
without  prejudice  to  the  obligations  and  duties  laid  upon  such  guards  by 
the  existing  laws  of  the  kingdom. 

ART.  IV.  There  is  preserved  in  favour  of  the  Holy  See  the  endow- 
ment (dfltasione,  dotation}  of  an  annual  income  (rendita,  rente}  of 
3,225,000  francs  (lire).  By  means  of  this  sum,  equal  to  that  inscribed  on 
the  Roman  Budget  (bilancio,  budget]  under  the  titles  Sacred  Apostolic 
Palaces,  Sacred  College,  Ecclesiastical  Congregations,  Secretariate  of 
State,  and  Diplomatic  Body  abroad  (Ordinc  Diplomatico  alF  cstero),  it  is 
intended  to  make  provision  for  the  income  (trattaiiiento,  traitement)  of 
the  Holy  Father  and  for  the  various  ecclesiastical  needs  of  the  Holy  See, 
for  ordinary  and  extraordinary  maintenance  of  order,  and  for  the  custody 
of  the  palaces  and  their  dependencies  ;  for  the  salaries  (assegnamentt, 
honoraires),  presents  (giubilazioni,  retraites),  and  pensions  of  the  guards 
mentioned  in  the  preceding  Article,  and  of  the  servants  (adctti,  attaches) 
of  the  Papal  Court,  and  incidental  expenses  (spese  eventuali,  depenses 
tventuelles) ;  as  well  as  for  the  ordinary  maintenance  and  custody  of  the 
annexed  Museums  and  Library,  and  for  the  salaries  and  pensions  of 
those  employed  there.  The  endowment  (dotazionc,  dotation]  above 
recited  shall  be  inscribed  in  the  Great  Book  of  the  Public  Debt,  in  the 
shape  of  a  perpetual  and  inalienable  income  in  the  name  of  the  Holy  See, 
and  during  the  vacancy  of  the  See  it  shall  continue  to  be  paid  to  supply 
all  the  needs  of  the  Roman  Church  during  that  interval.  It  shall  remain 
free  from  every  kind  of  tax  or  burden,  Governmental,  Communal,  or  Pro- 
vincial, and  shall  not  be  liable  to  diminution,  even  if  hereafter  the  Italian 
Government  should  resolve  to  take  upon  itself  the  expenses  connected 
with  the  Museums  and  Library. 

ART.  V.  Besides  the  endowment  (dotazione,  dotation)  decreed  in  the 
preceding  Article,  the  Sovereign  Pontiff  continues  to  enjoy  the  Apostolic 
Palaces  of  the  Vatican  and  Lateran,  with  all  the  buildings,  gardens,  and 
grounds  annexed  thereto,  and  dependent  thereon,  besides  the  Villa  of 
Castel  Gandolfo,  with  all  its  appurtenants  and  dependencies.  The  said 
Palaces,  Villas,  and  their  dependencies,  as  also  the  Museums,  the 
Library,  and  the  artistic  and  archaeological  collections  therein,  are  inalien- 
able, free  from  all  tax  or  burden  or  expropriation  for  public  utility. 

ART.  VI.  During  the  vacancy  of  the  Holy  See  no  judicial  or  political 
authority  shall  in  any  way  whatsoever  hinder  or  limit  the  personal 
liberty  of  the  Cardinals.  The  Government  undertakes  to  prevent  any 
external  violence  from  troubling  sittings  of  the  Conclave  and  of  CEcu- 
menical  Councils. 

ART.  VII.  No  public  officer  or  agent  of  police  (<i^'entc  dclla  forza 
pi</>/>/ii'a,  tt^rnf  do  la  force  publique)  shall  have  the  power,  in  the  exercise 
of  the  functions  of  his  office,  to  introduce  himself  into  the  palaces  and 
places  habitually  or  temporarily  resided  in  by  the  Pope,  nor  into  any 
place  where  a  Conclave  or  an  (Ecumenical  Council  may  be  assembled, 
unless  authorised  by  the  Pope,  the  Conclave,  or  the  Council. 

ART.  VIII.  It  is  forbidden  to  search  or  make  perquisitions  in  the 
offices  of  the  Pontifical  administrations  or  congregations,  which  are 
invested  with  a  purely  spiritual  character,  or  to  seixe  any  of  their  papers, 
documents,  books,  or  registers. 

ART.  IX.  The  Pope  is  absolutely  free  to  exercise  all  the  functions 
of  his  spiritual  ministry,  and  to  post  up  (fare  "///x;v;v-  fm're  tt flicker)  all 
at  ts  emanating  therefrom  on  the  doors  of  the  basilicas  and  churches  of 
Rome. 

AKT.  X.  Those  ecclesiastics  who  bj  rea-on  of  their  i  Li'   .     -.ike  pan 
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Exequatur  and  Placet.  The  dispositions  of  the  civil  law  are  maintained 
with  regard  to  the  creation  and  mode  of  subsistence  of  ecclesiastical 
establishments  and  the  alienation  of  their  property. 

ART.  XVII.  In  spiritual  and  disciplinary  matters  reclamations  or 
appeals  against  the  acts  of  the  ecclesiastical  authorities  are  not  admitted, 
and  the  forcible  execution  of  such  acts  (esecuzione  coatta,  execution  par 
contrainte]  is  neither  recognised  nor  allowed.  The  cognisance  of  the 
juridical  effect  of  such  acts,  or  of  any  other  acts  of  the  said  authorities, 
belongs  to  the  civil  jurisdiction.  Nevertheless,  such  acts  are  void  of 
effect  if  they  are  contrary  to  the  law  of  the  State,  or  to  public  order,  or  if 
they  violate  individual  rights,  and  they  are  subject  to  the  penal  law  if 
they  constitute  a  delict. 

ART.  XVIII.  A  subsequent  law  shall  provide  for  the  reorganisation, 
the  conservation,  and  the  administration  of  ecclesiastical  property  in  the 
kingdom. 

ART.  XIX.  Every  disposition  actually  in  force  is  abrogated  with 
regard  to  the  subject-matter  of  the  present  law,  in  so  far  as  it  may  be 
contrary  thereto. 

We  do  order  that  the  present  law,  confirmed  (i>u/ni/<t,  iniim'e)  by 
the  seal  of  State,  be  inserted  in  the  official  collection  of  the  laws  and  de- 
crees of  the  Kingdom  of  Italy,  and  do  command  all  whom  it  concerns  to 
obey  it  and  cause  it  to  be  obeyed  as  a  law  of  the  State. 

Given  at  Turin,  May  13,  1871. 
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State  is,  therefore,  its  public  power  or  authority,  and  the 
sovereign  is  the  person,  or  body  of  persons,  who  are  invested 
.with  that  power  or  authority.  If  that  power  or  authority 
remains  in  the  community,  the  common  and  proper  subjects 
are  one  and  the  same,  and  the  government  is  a  democracy  ;  if 
vested  in  a  number  of  individuals,  it  is  an  aristocracy  ;  if  in  a 
single  person,  it  is  a  uwnarcJiy.  These  simple  forms  are 
modified  and  varied  according  to  the  organic  laws  of  each 
State.1 

§  2.  The  term  prerogative  is  frequently  used  to  express  the  Prero- 
uncontrolled  will  of  the  sovereign  power  in  the  State.  It  is  &ative 
applied  not  only  to  the  king,  but  also  to  the  legislative  and 
judicial  branches  of  a  government,  as  the  'royal  preroga- 
tives,' the  '  prerogatives  of  parliament,'  the  '  prerogatives  of 
the  court.  Rutherforth  says,  prerogative  simply  means  a 
power  or  will  which  is  discretionary,  and  above  and  uncon- 
trolled by  any  other  will,  and  that,  if  this  power  be  limited  in 
any  respect,  so  far  the  prerogative  is  at  an  end.  In  speaking 
of  the  royal  prerogative,  Blackstone  says  :  '  It  signifies,  in  its 
etymology  (from/ra£  and  rogo),  something  that  is  required  or 
demanded  before  or  in  preference  to  all  others.'  And  hence 
it  follows  that  it  must  be  in  its  nature  singular  or  eccentrical  ; 
that  it  can  only  be  applied  to  those  rights  and  capacities 
which  the  king  enjoys  alone,  and  in  contradistinction  to  all 
others,  and  not  to  those  which  he  enjoys  in  common  with  his 
subjects  ;  for  if  once  any  one  prerogative  of  the  Crown  could 
be  held  in  common  with  the  subject,  it  would  cease  to  be  pre- 
rogative any  longer.  And,  therefore,  Finch  lays  down  as  a 
maxim,  that  the  prerogative  is  that  law,  in  the  case  of  the 
king,  which  is  law  in  no  case  of  the  subject.  He  further  says 
d.  84,  85) :  '  The  king  has  a  prerogative  in  all  things  that 
arc  not  injurious  to  the  subject  ;  for  in  them  all  it  must  be 
remembered  that  the  king's  prerogative  stretcheth  not  to  the 

1  Grotius,  DC  Jnr.  fid.  ac  Pac.,  lib.  i.  cap.  iii.  §§  6,  7,  17  ;  Puffcndorf, 
De  Jur.  .\<tf.  ft  (icnf.,  lib.  vii.  cap.  ii.  §  20  ;  rap.  iv.  §  i.  ;  cap.  v.  §  i  ;  Bo\v- 
yer,  Universal  Pub.  Law,  pp.  210-216  ;  Vattcl,  Droit  des  (',,-ns,  liv.  i.  ch.  i. 
§§  i,  3  ;  Garden,  DC  la  Diplomatic,  turn.  i.  pp.  106,  1 10  ;  Martens,  Precis 
du  Droit  dcs  Gens,  §  23  ;  Rayncval,  Institutions  (hi  Droit,  torn.  i.  p.  44  ; 
Ortolan,  Diplomatic  //,'  In  Mcr,  turn.  i.  pp.  11,  12  ;  Wheaton,  l-llcin.  Int. 
Law,  pt.  i.  ch.  ii.  §  5  ;  Ortolan,  Domains  International,  pp.  16  et  seq.  ; 
Heffter,  Droit  International,  §§  16  25  ;  Burlamaqui,  Droit  dc  la  Xat.  <•/ 
dcs  dais,  torn.  iv.  pt.  ii.  ch.  v.  ;  Merlin,  Repertoire,  verb.  '  souvrrainete  ; ' 
I'roudhon  et  Duniay,  Doinaiite  /W>//V,  torn.  i.  ch.  vii. 

i.  j 
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doiii;;  <>f  any  !'•  •.   '.«n   says     !.  ii     '  ix.)  :   '  Nihil 

enim  aliud    potcst    rex,   nisi    id    solum    <jii"d    dc   jure    ;     • 

F  the  pi  ':vt  -  of  the  kinu,r  be:  :-nty,  no  suit 

brought  against  him  ;  yet  ii:  i         ind,  any  person,  who 

has  a  just  dnn. nid  in  point  of  j>n  >pcrty  against  tin-  kin;.;,  may 
ask  it  by  means  of  a  'petition  ofri^ht  '   a-  a  ma"          I  >ur, 

not  of  ri^ht.      It  is  an    imjxirtant   axiom   that   the   '  ki; 
do  no  \\ ron;^,'    for,  if  lie  could,  there   would    b<-    no    mean 
redress.      Hut  his  minister-,  and  O.UIH  illors  \\  ho  liavc  \vnn 
ad\i-et.l  him,  or  assisted  him  in  derogation   of  the   law   of  the 
laiul,  ai'e  punishahle  by  indii  tment  and  impeai'hment.      M> 

r,  inn  i  )nstitutional  tyranny  or  <  ippres-ii  ,n  invariably  furnish 
their  o\\-n    renu-dy,  as   \\.is   proved    in   tin-       .        •  -f  Jame-    II. 

th     ll"ii-es    of    Parliament    have    a    ri;_;ht    to     reinoiisti .  • 
with  the  kin;^,  even  vniiiLj    tho-  •     \\hich   are   jx-rson- 

ally   his   own.      This  ri^ht    belongs  to  no   individual    men:1 
but    to    the   whole    l!<  llectively  ;    members    ha\  e   !• 

sent   to  the  Tower   of    London    for  want   of  n          •    in   this 

:         ii'd.1 

In  the  MiMd'       \      5,  there  \\as  fre<|iientl\'   more   than 
law  governing  the  population   of  a   State.      The   I'hunh    had 
• 'Wii  law,  the  State  another,  merchants  their  own    customs, 

The  idea  prevailed    that    the   kin^r  was  abo\  e  all    lav. 
had  a  law   of  his   own.      Thus    I-'leta     book   ii.  chap,  ii.i   para- 
phra-ed  by  I '.a- i-n  in  his  argument  for  the  1'-     t  Nati,  1 
'  If  a  kin;.;  of    !•".  upland    travi-1   or   pa-s    through    '  terri- 

toii  •    tin-    a  of  ln's   s[;         •          'outth   him 

appeared    in    that    not..  which    is    reported    in    !•'!•• 

\\hen-oiieofthe   train    of    l-'.dward    [.,  as    he    pa--i d    through 

1  from  the  Holy  Land,  embezzled  som< 

Paris,  and   juris<|iction    \\as   di  inaiuled    of  this    crime    hy   the 
nil   Kind's  (  oin  ,•    'a\v  ;-,/.'     n         //.and  ileinamleil  liki-- 

\\isc   by    the    ofll.crs    o|    Kin;^    Kdward    /,/'//.,• 

i    mill  h    solemnity,  Contestation    and    inti-rpli-adin^    it    \\.ts 

ruled  and  determined  for   Kin'.;    Kduard.  and    the    paity    tried 

re  the  Marshal  o|  the  kind's  holier,  and  h.ir. 
:   the  l-'.n^lish    law,  a'  d    «-\e.  ution    in    St.    (icrmain's    nu  a- 

•11111     fllit     ([Uod     K   X        \'    glleE 

pitii  sni  pri\  ile-jo  i: 
may   1" 

. 
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territoriality  of  ambassadors  and  of  ships  of  war.     See  infra, 
cc.  vii.  and  x. 

But  the  word  prerogative,  which  properly  signifies  power 
or  will,  is  sometimes  applied  by  law-writers  to  the  tiling  over 
which  that  power  or  will  is  exercised.  Thus  the  king's 
revenue  is  sometimes  called  the  king's  fiscal  prerogatives  ; 
moreover,  the  sources  of  that  revenue  are,  by  an  elliptical 
expression,  sometimes  called  prerogatives.  Thus  the  rents 
and  profits  of  the  demesne  lands  of  the  Crown,  and  even  the 
lands  themselves,  have  been  classed  as  prerogatives  of  the 
Crown.  So  of  forfeited  lands,  mines  of  gold  and  silver, 
treasure-trove,  waifs,  estrays,  &c.  But  these  are  things  and 
not  powers  ;  they  may  belong  to  the  king  by  virtue  of  his 
prerogatives,  and  be  held  by  him  as  the  property  of  the  Crown 
by  virtue  of  his  sovereignty,  as  well  as  by  any  other  right  of 
property,  but  they  are  themselves  neither  prerogatives  nor 
sovereignties.  It  is  necessary  to  bear  in  mind  the  distinction 
between  the  right  of  property,  or  property  itself,  and  the 
origin  or  source  of  that  right.1 

&   3.    The   word    majestas  was    used    by  the    Romans  to  Jura 

r  .  .  .  .  maiestrtis 

express  the  supreme  dignity  of  the  commonwealth,  and  hence 


majestas,  as  employed  by  the  civilians,  is  a  legal  term  signi-  regalia 
fying  the  sovereign  dignity  of  the  State  ;  and  the  different 
powers  of  the  State,  or  parts  of  sovereign  power,  are  called 
by  them  jura  majestatis.  They  very  properly  distinguish 
between  things,  and  rights  to  things,  the  former  being  called 
corpora,  and  the  latter  jura.  '  Upon  the  breaking  up  of  the 
Roman  empire,'  says  Gamboa,  '  the  princes  and  cities,  which 
declared  themselves  independent,  appropriated  to  themselves 
those  parts  in  which  nature,  most  rich  and  liberal,  yields 
extraordinary  products.  These  portions,  or  reserved  rights, 
were  called  regalia!  The  same  writer,  in  other  places,  applies 
the  term  regalia  both  to  rights  to  things,  and  to  the  things 

1  Ruthcrforth,  Institutes^.  ii.  ch.  iii.  §  10  ;  Blackstone,  Commentaries^ 
vol.  i.  pp.  239  et  seq. 

Vattel  says,  Droit  ties  Gens,  lib.  i.  ch.  x.  §  108,  that  it  is  an  encroach- 
ment on  the  prerogative  of  a  State  for  another  State  to  counterfeit  its 
coin,  or  to  protect  false-coiners  who  dare  to  do  so.  See  also  24  and  25 
Vi<'t.,  c.  99,  §  1  8,  against  counterfeiting  foreign  coin  in  England. 

In  1870  her  Majesty  Queen  Victoria,  by  order  in  Council,  and  in  ac- 
cordance with  the  wishes  of  Parliament,  surrendered  tin-  am  irnt  preroga- 

tive of  government  of  the  Army.     15y  this  step  the  C'.cneral  L'ommander- 
in-Chief  becomes  a  subordinate  of  the   Minister  of  \Yar. 
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/./    iiml  >i       So    i«f    the     feudal    and 

1   -r.dish    l.iu-writi  '11;  :;ietimes    -"ipply    this   term   to 

thi-  '  'wn.  and  .ami  r<iyal  and  church  land-, 

MH  times  to  tin-  dignity,  power  and   pecuniar, 
the   kin^.      \\'lu-n    applied    to   the    power    .mil    dignity  of  the 
kiiii,'.  they  are  called  ;;/<//< v,/    ;v.;. ///,/.  and  when  applied  to  his 
al  rights,  they  are  (ailed  ntin>  i/iti.     '1  In    i".  .nnrr.  s.tys 

I  :  .  •  >•.  are  not  alienable  without  the  consent  of  parliament, 
while  the  latter  may  be  C"mmimicat<-d  t»  his  sub  '  by  the 
Sovereign  himself,  at  his  pleasu:<.  '1  in:  term  ;  .  there  - 

t-.re.  dilfers  tV"in  s,  ,\  vn -i^nty,  (.ry//;-</  wtift-sftifis,  as  bein^ 
applicable  both  to  things  and  to  rights  to  things—  c<  > f  >,i  and 
jura  and,  also,  as  n,  ,t  being  inherent  to  or  i  :able  t. 

the  sovereign  power,  for  r,\^,i/iii  may  be  alienated,  either  with 
or  \\ithout  the  coiist.-nt  of  parli;-ment.  It  may  be  applied  to 
the  rights  and  prerogatives,  n.-t  only  of  the  kin^,  but  also  "t' 
the  church,  the  treasur\',  the  courts,  and  parliament,  and  .. 
to  j>roj)ert\-  of  the  State,  of  the  <  hurch,  &c  And  when  ap- 
plied  to  property,  it  may  include  both  that  which  i.  ;rily 

appertains  to  the  Crown,  and  that  which  is  alienable,  or  which 
may  be  passed  to  individual  .subjects.1 

Proprity  §  4.   ])>'   the  term  /Vv/v;7r  we  understand   the   ownership 

domain        "^  'l  tnm^r-  "r  tnc  ^xe-lusivi;   ri-ht  of  po>si-ssinL,r.  enjoying,  and 
disposing  of  it.      Things   owned    by  indi\  idu.t'.s.   <  ,r   c--i  p<  : 

.  are   termed  />;-/.->//<•  /•;-. •A';7i>,  and  those   owned    by  the 
"e<l  public  /vv>/v;Yr,  « >r  the  pn-perty  of  the 

The  property  of  a  State  is,  therefore,  very  different  from  its 

sovereignty,  or   the    pivro;.;ati\  es  of  its   ruler.       Inspcakir 
1    jiropert}-,  whether   of  individuals   or   of  States,  the   term 

(t<»Hiiin   is   frei|iiently   \\-(<\.       '  A    distinction,'     says     H"i. 

'has    b«-en    made    l.<  :  \\  (  en  fi  •  /v>-/r  and  domain.      Tin-    former- 
aid  to  be  that  quality  whicb  ismncei\ed  to  be  in  the  tiling 

•isjiiereil  as  belonging  to  such  or  such  pei 

liisively   of  all   other-.      I'.y   the   latter   is    mi'  >d   that 

'it  which  the  owner  lias  ,,f  disposing  of  the  tiling.      II« 
iloiuain    ami    jn-opetty    aie     an!    to    b.  ttivc-    terms;    the 

i-  the  ,t«  ti\e  rs^ht  to  dispose,  the   other  a  p.issi\e   .juality. 

. 
'.  htv  i.  til 

' 

r\\ 

. 
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which  follows  the  thing  and  places  it  at  the  disposition  of  the 
owner.  But  this  distinction  is  too  subtle  for  practical  use." 
The  term  domain,  as  applied  to  the  property  of  a  State,  is 
divided  by  Proudhon  into  two  classes  :  '  the  public  domain, 
which  applies  to  that  kind  of  property  which  the  government 
holds  as  a  mere  trustee  for  the  use  of  the  public,  such  as 
public  highways,  navigable  rivers,  salt  springs,  &c.,  and  which 
are  not,  as  of  course,  alienable  ; '  and  the  domain  of  the  State, 
which  applies  only  to  things  in  which  the  State  has  the  same 
absolute  property  as  an  individual  would  have  in  like  cases.' 
Although  these  particular  terms  are  not  in  general  use  with 
us,  we  nevertheless  distinguish  between  the  terms  '  public 
lands  '  and  lands  which  have  been  purchased  or  reserved  for 
any  particular  use  of  the  government,  or  of  one  of  its  depart- 
ments, for  laws  relating  to  '  public  lands '  do  not  apply  to 
lands  so  purchased  or  reserved.  Ortolan  distinguishes  between 
the  property  which  the  State  holds  by  virtue  of  its  interior 
laws,  and  that  which  it  holds  by  virtue  of  its  international 
rights  under  the  law  of  nations.  The  right  of  the  State  to 
the  former  is  said  to  be  absolute,  as  against  everybody,  while 
its  right  to  the  latter  may  be  absolute  only  as  against  other 
States,  and  merely  paramount  when  considered  with  respect 
to  its  own  members  and  their  rights  of  property  in  the  same 
things.  The  former,  Ortolan  calls  the  private  or  public  domain 
of  the  State  ('  domaine  prive,  ou  domaine  public  de  1'etat '),  and 
the  latter  he  calls  international  domain,  or  property  between 
States  ('domaine  international,  ou  propriete  d'etat  a  etat ').2 
§  5.  The  term  dominium,  as  used  by  the  civilians,  when 

1  2  Feud.,  t.  56  ;  Crag.,  t.  xv.  15.  In  England  also  it  is  for  the  king  to 
assign  all  legal  ports,  which  are  the  gates  of  the  realm.  In  the  reign  of 
King  John  a  ship  was  seized  for  putting  in  at  a  place  which  was  not  a 
legal  port  (Maddox,  Hist.  Exch.,  §  30).  A  court  of  Port-Mote  is  incident 
to  every  legal  port,  4  hist.,  148.  See  also  4  Hen.  IV.,  c.  20  ;  i  Eliz., 
c.  ii  ;  13  and  14  Car.  II.,  c.  n  ;  46  Geo.  III.,  c.  153;  39  and  40 
Viet.,  c.  36.  Further,  in  England,  the  king  has  the  right  of  erecting  all 
lighthouses,  beacons,  and  seamarks.  Rob.  Clans.,  \  Ric.  II.,  m.  42  ;  Sid., 
158  ;  4  Inst.,  149.  The  8  Eliz.,  c.  13,  empowered  the  Corporation  of  the 
Trinity  House  to  erect  beacons,  £c.,  and  this  statute  has  been  since  held 
to  extend  to  lighthouses.  See  17  and  18  Viet.,  c.  140,  §  389  ;  McCulloch, 
Coin.  Die.,  titt.  '  Lighthouse,'  'Trinity  House.' 

:  1'roudhun  et  Uumay,  l)i>niiiine  Public^  torn.  i.  chs.  xiv.,  xx.  ;  Ortolan, 
I><»/uiitie  Inteniatioiidl,  §§  13  et  seq.  ;  Kutherforth,  Institutes,  vol.  ii.  ch. 
ix.  §  6  ;  Anicrii'iin  Jurist,  No.  37,  p.  121  ;  Uouvier,  Ln\c  /V<  AvAv/n', 
verb,  'domaine  ;'  Crittendc-n,  Opinions  U.  S.  Attys.-GenLt  vol.  v.  p.  578  ; 
Gushing,  (lftinuni\  I'.  S.  Attv*.  (',,-nl.,  vol.  vi.  p.  670;  Wilcox  :/.  Jackson 
13  Peters.  A'.,  513. 
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of     ii;,.  •  :tv,ha  i-'nifk ati< >ns.      Krskinc  sa\-s  : 

eminent 

' '"'  interest  which  the  superior   rut. tins   to   himself  in  all 

antS    is   called    ilinniniiim  direetnin,  bci  au-e   it  is  the 
liest   and    most   eminent    ri^ht,   ami   that  which   the   va 

under  tlie   name   < .f  ,{<>>ninin)n    u:.  bein^ 

Subordinate  tO  the  other'      The   full    and   absolute  ownership, 
minium  plenum^   includes   both   the  direetntn  aiul   the  utilc. 
The   term   itintiiniuin  entinens   is   not,  pro;  ;>iakin^r,  ; 

perty,  but  a  ri^ht  <  -f  the  State  •  Vtr  the  pn  >perty  « >f  indi\  iduaU. 
It   is   defined    in    '  Justinian,  '  the  ri^ht  of  the   pu: 

in    <  •  •!"   en.i  •  upon   the    propi-rty    <>f    in- 

dividuals, and  coiucrt  it  to  the  public  i  ,  the 

jus  ctniticns  '  is  that  ri^ht  whiih  the  entire  body  has  over  the 
members  and  whatever  brl"ii;_;s  t"  them,  and  \\  hith,  bein^ 
l'»r  the  common  -o.  id.  is  superior  t"  the  private  rights  of  in- 

iliviilu  .         onging  to  their  private  intei     •      This  jus  onincns 
ailed  by  u  ritej-s  on  public   law  tiominium  cininttis,  when  it 

:•       •-•  •'.  •       •          It    i     ;',      •         •       •    •'        -•.••.'.:•  l:  .     : 

power,  over  property  within  it,  \\hen  :  ty  or  the  public 

This   is  the  tnu-   foundati"n   of  the   rii^ht   »\ 
taxation.'      Again,  he  says  the  right  •nhiinin  anincns 

'  is  a  part  of  the  sovereign  authority,  and  one  of  the  jnni    ina- 
j\sfiitis.'      \"atti-l  defines  <loniiniu»i  <•;///;/, v;.v.  i  .r  eminent  </<>;;/,///:. 
to  be,  '  the  ri;^lit  which  l)i-lonL,rs  to  ti  t\- or  the  -"urei^n, 

of  di~j).  ^in;^,  in   case   of  necessity  and    for  the   public   sal(  ty. 
of  all  the  \\ealth  contained  in    the  Hut  this  definition 

is   obviously   defective   and    incc.rrcct.      ('hanccllor    \\alworth 

fS:   'All    separate   inte:      I        f  individuals   in   jiroperty   are 
he-Id  of  tl  .  eminent, '  and   'notwithstanding  the  i;iant  t<> 

individuals,  the  eminent  </<>i>i<]in,  the   highest  and    mo-  • 
Idea  of  property,  remains  in  the  -o\  eminent,  or  in  th< 

•e  boily  of  the  pe.. pie  in  their  SOVeri  ;]>acit\-,  and  the\- 

ha.  lit  to  re-nine   the   j  ion  '  t    the   property  in  the 

manner  direcu-d    b)-  the   i  onstitution   and    laws   ,  ,f  tin 
\\hene\cr   the    public    intere-t    reijiiin  s    it.      This   i  i^ht  ol 
sumption    may    be  ised    not    oiil\-  u  lure   the    -alety.  but 

here  the   illtelest.  or  r\t-n    the    e\|)edieni  y  <i|     the    State 
:-  uheie   tlu-    land    of  tin-    individual  is  wanted 

road,  canal,  or  other  public  impr<  ivem«-nt.' 

It  i.   from    these   definitions,  that    tl 

ft    \-    appliid    to   one   of  the    jnr,i    ;,.  that 
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highest  right  over  property  which  is  in  the  government,  and 
is  never  granted  to  the  individual,  and,  therefore,  is  essentially 
different  from  what  is  ordinarily  understood  by  the  word 
property.  The  term  eminent  domain,  properly  speaking,  is 
not  applicable  to  the  property  of  the  State,  but  only  to  the 
property  of  individuals,  for  the  right  of  the  State  to  dispose 
of  its  property  results  from  its  right  of  ownership,  and  not 
from  the  right  of  eminent  domain,  which  latter  right  remains 
in  the  State  after  it  has  transferred  the  ownership  of  its 
property.  It  is  a  right  which,  from  its  very  nature,  is  in- 
separable from  the  sovereignty,  and  is  necessarily  transferred 
with  the  sovereignty.1 

5  6.   A  State  being;  regarded    in    public    law  as    a    body  Right  of  a 

State  to 
politic,  or  distinct  moral  being,  naturally  sovereign  and  inde-  owa 

pendent,  it  is  considered  as  capable  of  the  same  rights,  duties  property 
and  obligations,  with  respect  to  other  States,  as  individuals 
with  respect  to  other  individuals.  Among  the  most  im- 
portant of  these  natural  rights  is  that  of  acquiring,  possessing, 
and  enjoying  property.  And  this  right  applies  not  only  to 
property  of  the  State,  as  exclusive  of  other  States,  but  to  such 
property  as  exclusive  of  individuals.  But  international  law 
generally  considers  only  the  former  kind  of  property,  or  in- 
ternational domain.  When,  however,  we  consider  the  rights 
of  conquest  and  cession,  the  rights  of  maritime  capture  and  of 
capture  on  land,  it  becomes  necessary  to  consider  the  interior 
or  municipal  rights  of  property  in  the  State,  and  to  distinguish 
between  the  absolute  and  paramount  rights  of  the  State,  in 
respect  to  property  considered  in  its  interior  relations  under 
municipal  laws,  rather  than  its  exterior  relations  under  inter- 
national la\vs.  As  a  general  rule,  the  property  of  a  State,  of 
whatsoever  description,  is  marked  by  the  same  characteristics 
relatively  to  other  States,  as  the  property  of  individuals,  rela- 
tively to  other  individuals  ;  that  is  to  say,  '  it  is  exclusive 

1  Erskine,  Institutes,  pp.  231,  312  ;  Cooper,  Jusliititin,  p.  442  ;  I!m\-- 
yer,  Universal  Public  Lain,  pp.  227,  372  ;  Vattel,  Droit  des  Gens,  liv.  i. 
ch.  xx.  §  244  ;  Dormtt,  Des  Lois  Civiles,  lib.  i.  tit.  ii.  §  13  ;  Sed^ewic.k, 
Slut,  and  Con.  l.mc,  pp.  500  ct  scq.  ;  Beekman  v.  S.  S.  R.  R.  Co.,  3, 
1'ttige  R.,  p.  73  ;  Varrick  v.  Smith,  5  J'm'^c  A'.,  p.  159  ;  Pollard's  Lessee  ?'. 
Hawaii,  3  Houxird  AV/>.,  p.  223  ;  Hello,  Mvv<//<>  lntcni<iiit<n<il,  pt.  i.  rap. 
iv.  §  i  ;  Ki(|ucline,  lh>\'tli/>  1'i'ililim  Int.,  lib.  i.  til.  i.  c  ap.  ii.  ;  Burlamaqui, 
J'mit  i/c  lit  A'lif.  ct  </<•*  o'(7/.v,  toni.  iv.  pt.  ii.  ch.  v.  ;  Cilmer  ?'.  Lime, 
Point,  C<il.  Rep.,  April  term,  1861  ;  Anieric<m  /.<r^>  AV/WA.V,  \ol.\i.\.  pp. 
254  ct  seq. 
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authority,  whether  tie  facto  or  de  jure,  must  be  competent  to  Authority 
bind  the  State.     Hence  the  necessity  of  examining  into  and  a 


ascertaining  the  powers  of  the  rulers,  as  the  municipal  con-  transfer 
stitutions  of  different  States  throw  many  difficulties  in  the 
way  of  alienations  of  their  public  property,  and  particularly 
of  their  territory.  Especially,  in  modern  times,  the  consent 
of  the  governed,  express  or  implied,  is  necessary,  before  the 
transfer  of  their  allegiance  can  regularly  take  place.  But 
formerly,  what  Grotius  calls  patrimonial  kingdoms  were  con- 
sidered in  the  light  of  absolute  property  of  particular  families, 
who,  having  received  the  blind  submission  of  their  subjects, 
sold  and  bartered  them  away,  like  any  other  property  which 
they  possessed.  And  such  transfers  of  sovereignty  included, 
not  only  the  right  of  eminent  domain,  and  the  absolute 
property  of  the  sovereign  or  State,  but  all  private  lands,  and 
the  property  and  services  of  the  subjects,  who  were  trans- 
ferred with  the  soil,  in  the  same  manner  as  a  slaveholder  may 
transfer  his  slaves  and  all  they  possess,  together  with  the  title 
to  his  plantation.1 

§  10.  There  are  numerous  examples  of  such  treaties  ofPatri- 
sale.  In  1301,  Theodoric,  Landgrave  of  Thuringia,  sold  the 
Marquisate  of  Lusatia  to  Burchard,  Archbishop  of  Magde- 
burg, for  600  marks  of  silver  —  '  insuper  cum  ministerialibus, 
vassalis  et  mancipiis,  et  aliis  hominibus  cujuscunque  con- 
ditionis  in  jam  dicta  terra  commorantibus,'  &c.  In  the  same 
manner,  in  1311,  Dantzic,  Derschovia  and  Swiecae  were  sold 
by  the  Margrave  of  Brandenburg  to  the  Grand  Master  of  the 
Teutonic  Order,  for  10,000  marks.  In  1333,  the  city  and 
territory  of  Mechlin  was  transferred  for  one  hundred  thousand 
reals  of  gold,  by  a  treaty  of  sale  between  its  Sovereign  and  the 
L.trl  of  Flanders,  the  fealty  being  reserved.  About  the  same 
time  the  city  and  county  of  Lucqucs  were  sold  by  John  of 
Luxemburg  to  Philip  of  Valois,  for  180,000  florins;  and  a 
few  years  after,  the  sovereignty  of  Frankenstein  was  sold  by 
the  Duke  of  Silesia,  for  2,000  marks,  to  the  King  of  Bohemia. 
The  sovereignty  which  the  Popes  so  long  held  over  Avignon 
was  purchased  by  Clement  VI.,  for  80,000  florins,  from  Jane, 
Queen  of  Naples  and  Countess  of  Provence.2  Alaska  was 

1  Grotius,  De  Jute  Bel.  ac  Pac.,  lib.  iii.  ch.  xi. 

•  \Yard,  Law  of  Nations,  vol.  ii.  pp.  256  260  ;  Dumont,  Corps  />//., 
liv.  ii.  pp.  330,  364,  365  ;  Dupuy,  Droiis  de  Roy  F.  C.,  p.  70  ;  Leibnitz, 
Cod.  Dip.,  p.  200. 
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children  of  Henry  VIII.  The  King,  by  Jiis  will,  named  the 
descendants  of  his  sister  Mary,  Duchess  of  Suffolk,  as  heirs 
in  .case  of  such  failure. 

§  13.  National  territory  consists  of  water  as  well  as  land.  Maritime 
The  maritime  territory  of  every  State  extends  to  the  ports,  anTter-7 
harbours,  bays,  mouths  of  rivers,  and  adjacent  parts  of  the  ritorial 
sea  enclosed  by  headlands  belonging  to  the  same  State. 
Within  these  limits  its  rights  of  property  and  territorial 
jurisdiction  are  absolute,  and  exclude  those  of  every  other 
State.  Bynkershoek  says : '  Hinc  videas  priscos  juris  magistros, 
qui  dominium  in  mare  proximum  ausi  sunt  agnoscere,  in 
regundis  ejus  finibus  admodum  vagari  incertos.  .  .  .  Quare 
omnino  videtur  rectius,  eo  potestatem  terrae  extendi,  quousque 
tormenta  exploduntur  ;  eatenus  quippe  cum  imperare,  turn 
possidere  videmur.  Loquor  autem  de  his  temporibus,  quibus 
illis  machinis  utimur  ;  alioquin  generaliter  dicendum  esset, 
potestatem  terrae  finiri  ubi  finitur  armorum  vis  ;  etenim  haec, 
ut  diximus,  possessionem  tuetur.'  Following  this  principle 
thegcneral  usage  of  nations  superadds  to  the  maritime  territory 
an  exclusive  territorial  jurisdiction  over  the  sea  for  the  dis- 
tance of  one  marine  league,  or  the  range  of  a  cannon-shot 
(as  above  mentioned),  along  all  the  shores  or  coasts  of  the 
State.  The  maxim  of  law  on  this  subject  is  '  terra  dominium 
finitur  ubi  finitur  armorum  vis,  which  is  usually  recognised  to 
be  about  three  miles  from  the  shore.  And  even  beyond  this 
limit  States  may  exercise  a  qualified  jurisdiction  for  fiscal 
and  defensive  purposes — that  is,  for  the  execution  of  their 
revenue  laws  and  to  prevent  '  hovering  on  their  coasts."2  It 

1  The  anonymous  author  of  the  poem  '  Delia  Natura,'  lib.  v.,  expresses 
this  idea  in  the  following  lines  :  — 

'  Tanto  s'  avanza  in  mar  questo  dominio, 
Quant'  esser  puo  d'antemurale  e  guardia, 
Fin  dove  puo  da  terra  in  mar  vibrandosi, 
Correr  di  cavo  bronzo  accesso  fulmine,' 

which  may  thus  be  translated  :— 

'  Far  as  the  sovereign  can  defend  his  sway, 
Extends  his  empire  o'er  the  wat'ry  way  ; 
The  shot  sent  thundering  to  the  liquid  plain. 
Assigns  the  limits  of  his  just  domain.' 

2  The  British  '  Hovering  Act '  (9  Geo.  1 1.,  c.  35)  assumed  a  jurisdiction 
ovr-r  four  leagues  from  the  coast,  for  certain  revenue  purposes.     All  pro- 
visions in  that  Act  regarding  hovering  vessels  were  by  the  47  Geo.  III., 
sess.  ii.  cap.  66,  extended  to  vessels  within  one  hundred  It-.i^uc-,.  if  tluey 
fell  within  the  description  given  by  the  latter  Act.     These   statutes  aie 
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than  pass  along  the  coasts  of  a  local  State  in  that  part  of  the 
sea  which  forms  a  portion  of  its  territorial  waters  is  subject, 
while  so  passing  along,  or  temporarily  anchoring,  to  the 
sovereignty  of  such  local  State,  insomuch  that  in  the  absence 
of  other  legislation  it  is  bound  to  respect  the  military  and 
police  regulations  adopted  by  the  State  for  the  safety  of  its 
territory  and  of  the  population  of  the  coast.  The  vessel 
in  other  respects  is  as  free  as  if  it  were  on  the  high  seas. 
But  the  local  State  has  a  right  to  legislate  with  respect  to  its 
territorial  waters,1  and  in  such  case  the  vessel  becomes  subject 
while  in  the  territorial  waters  to  such  local  laws  as  may  apply 
to  it.'2 

By  the  41  and  42  Viet,  c.  73,  passed  by  the  British  Par- 
liament, August  16,  1878,  an  indictable  offence  committed  by 
a  person,  whether  he  be  or  be  not  a  subject  of  her  Majesty, 
on  the  open  sea,  within  such  part  of  the  sea  adjacent  to  the 
coast  of  the  United  Kingdom,  or  to  the  coast  of  some  other 
part  of  her  Majesty's  dominions  as  is  deemed  by  international 
law  to  be  within  the  territorial  sovereignty  of  her  Majesty, 
is  an  offence  within  the  jurisdiction  of  the  admiral,  although 
it  may  have  been  committed  on  board  or  by  means  of  a 
foreign  ship  ;  and  the  person  who  has  committed  such  offence 
may  be  arrested,  tried,  and  punished  accordingly  by  British 
officials.  '  Within  the  jurisdiction  of  the  admiral  '  means, 
for  the  purposes  of  this  Act,  any  part  of  the  open  sea  within 
one  marine  league  of  the  coast,  measured  from  low-water 
mark.  Proceedings  cannot  be  taken  under  this  Act  without 


*&• 


1  Thus  by  virtue  of  the  13  and  14  Car.  II.,  c.  28,  Great  Britain  appears 
to  have  claimed  and  exercised  until  1843  tne  right  to  enforce  a  close  time 
for  pilchard  fishery  by  prohibiting  them  to  be  taken  '  in  the  high  sea  or 
in  any  bay,  port,  creek,  or  coast  of,  or  belonging  to,  Cornwall  or  Devon 
.  .  .  unless  it  be  at  the  distance  of  one  league  and  a  half  at  least  from  the 
respective  shores.'  This  statute  is  repealed  by  the  31  and  32  Viet.,  c.  45. 
See  also  chs.  vii.,  x.,  §§  13  et  seq.  ;  Grotius,  De  Jure  />'<•/.  ac  /'</<.,  lib.  ii. 
cap.  iii.  §  10  ;  Bynkershoek,  Qucest.  dejiire  Pub.,  lib.  i.  cap.  viii.  ;  Bynkers- 
hoek,  De  Dominio  Man's,  cap.  ii.  ;  Poison,  Lav  of  Nations,  §  5  ;  Yattel, 
Droit  des  Gens,  liv.  i.  ch.  xxiii.  §  289  ;  Valin,  Com.  sur  /'cW.,  liv.  v. 
tit.  i.  ;  Azuni,  Droit  Maritime,  torn.  i.  ch.  ii.  art.  iii.  ;  Garden,  De  la 
Dip.,  torn.  i.  p.  399  ;  Hautefeuille,  Droit  des  Nations  .\\itt.,  tit.  i.  ch.  iii. 
§  i  ;  Ortolan,  Diplomatic  de  la  Mer,  liv.  ii.  ch.  viii.  ;  De  Cussy,  f>>oit 
Maritime,  liv.  i.  tit.  ii.  §  40;  I'istoyeet  Duverdy,  Traite  des  /'rises,  tit.  ii. 
ch.  i.  §  i  ;  Heffter,  Droit  Inlet-national,  §§  65  et  seq.  ;  Kicjiielmr,  I \-reelio 
I'itb.  Int.,  lib.  i.  tit.  ii.  cap.  iii.  ;  Locrenius,  De  Jure  Mai  itiino,  lib.  i. 
cap.  iv.  §  6. 

-  'Tin-  1'Y.inconia,'  R.  i>.  Kcyn,  2  1..R.  Eve  It.  Dii'.,  p.  63  -.  IMunt  .1  l>li. 
Int.  /.<;:<./,  §  322. 
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tin-  •  '      ft)  tary   of  Stal  G     .  ernor    of    the 

v.       Th;        '    'ute    was    pa-sed    in    consequent  e    of    the 

•    .        ill  majority  of  ju  in  the  •  Fram  om'a ' 

>urt  <  'f  <  'r<  -wn  i  '1,  that  tlv  n<» 

jurisdiction  in  Finland  to  try  ai  er  who  hail  committed 

•i-lau^hter  at  SIM  within   three-  miles   of  the  Hri:  ,i-t. 

Thi-  pri-oiicr  had  been  huiirted  at  the  <  cntral  ( 'riminal  Court 

for  manslaughter.     He  was  .t  foreigner,  and  in  command  of 

.1   foreign    ship,   pa-sin;^   within   three   mi!«          •     the   s). 
Knidand,  on  a   \  to  a   foreign   port  ;  and   whilst   within 

that  distance,  his  ship  ran  into  an  HnvjlMi  -hip  and  -ank  her, 
wherein-  a  p.:  r    on    b».u'd    the  latter  shi[>    W&S   di 

The  •     •    of  the  case  were  such  as  to  amount  to  manslaughter 

by  Kn;_dish    law.      It   \\  a-   held   by   the   majority  of  the  Court 

.-kburn,  C.J.,   Kelly,  (     1'.  r.ramwcll,  J..\  ,  I.Ush  and    Field, 
J.J.,  Sir  R.  1'hillimore   anil    roll--',,,  B.),   "ii    the   ground    that 

prior  to  2S  Hen.  VIII.,  <     i;,!!-    admiral  had  no  jurisdiction 

to  try  ofteni  e-  b\-  foreigner-  on  IxMid    foreign    -hips,  \\-hether 
within  or  without  the  limit    of  three   miles   from    the  -h"i 

Finland,  and  be«  ause  the  subsequent  statutes  only  transferred 

to  the  common  l,r\   COUltS  the  juri-di(  tion  formerly  p.. 

by   the   admiral,   that   therefore,   in    the   absence  of    statutory 

enactment,  the  Central    Criminal   Court    had    no   power  to  try 

the  ab<  •          On  the  other  hand,  Ford  Coleridge,  (    |., 

tt  and  Amphlett,  J.J. A., Grove,  Denman, and  Lindley,  J.J., 

held  that  the  sea  within  three  miles  of  th<  :    of  Finland 

is  part  of  the  territory  of  Firjand  ;  that  the  Fn^lish  criminal 
law  extend-  over  thoM.-  limits  ;   and  that  the  admiral  formerly 
had    ami  the  Central  Criminal  Court  now    has,   jurisdiction  to 
try    offences    then-    <  oinmitted.    although    on    bo.nd     f..n 
ship-.      Ford  Chief  Ju  I  :>urn,  in  the  course  of  a   \ 

exhau-t  •ummin^-up.  entin;^    the    opinion    of    the 

ority  "f  the  Court,  thus  epitomised  the  contention  for  the 
pr<  •  -i-i  uti'  >ii  : 

'  Although  the  .  on  which  the  <  ' 

the   hi.Ji  seas    in   tin'-   st-nse,   that   the   place-  in 

v.  hiihit    hap])e!n  d  \va-    not    \\ithin    the    I.  .nty.it 

d  within  three  >  f  the  El  i-t  ;    by  the  law 

the  sea,  i  t"  tlm  >   •         from  the  coast, 

tin-    tenitory  of    t!  .ntry    to    u  hie  h    tin 

•it!y  the  "  I-i.in.  .it  the  time  the 
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offence  was  committed,  was  in    English  waters,  and  those  on 
board    were    therefore    subject    to    English   law.'     He    then 
observes  : — '  From  the  earliest  period  of  English  legal  history, 
the  cognisance  of  offences  committed  on   the   high   seas  had 
been  left  to  the  jurisdiction  of  the  admiral.     Every   offence 
was  triable  only  in  the  county  in  which  it  had  been  committed. 
If  an   offence  was   committed    in  a  bay  or  gulf,  inter  fauces 
terra,  the  common  law  could  deal  with  it,  because  the  parts 
of  the  sea  so  circumstanced  were  held  to   be  within  the  body 
of  the  adjacent  county  or  counties  ;  but  along  the  coast,  on 
the  external  sea,  the  jurisdiction  of  the  common  law  extended 
no   further  than  to  low-water  mark.     The  office  of  coroner 
could  not  be  executed  by  the  coroner  of  a  county  in  respect 
of  matters  arising  on  the  sea.     An  inquest  could  not  be  held 
by  one  of  these  officers  on   a  body  found  on   the   sea.     Such 
jurisdiction  could  only  be  exercised   by  a   coroner  appointed 
by  the  admiral.     A   similar   difficulty   existed   as  to  wrongs 
done  on  the  sea,  and   in   respect  of  which  the  party  wronged 
was  entitled    to    redress    by  civil  action   till   the  anomalous 
device   of  a   fictitious    venue    within   the  jurisdiction  of  the 
common  law  courts,  and  which  those  courts  did   not  allow  to 
be  disputed,  was  resorted  to,  and  so  the  power  of  trying  such 
actions  was  assumed.  ...    15   Ric.  II.,  c.  3,  gave  the  admiral 
concurrent  jurisdiction  with  the  common  law,  in   respect  of 
"  the  death  of  a   man  and  of  a  mayhem  done  in   great  ships 
being  and  hovering  in  the  main  stream   of  the  great  rivers, 
only  beneath  the  points   of  the  same  rivers,  and   in  no  other 
place  of  the  same  rivers."  .  .  .  On  the  shore  of  the  outer  sea, 
the  body  of  the  county  extends  so  far  as  the  land  is  uncovered 
by  water,  and  between  high  and   low  water   mark  the  juris- 
diction   has  been  divided    between   the    Admiralty    and   the 
common  law,  according  to  the  state  of  the  tide.  .  .  .   We  must 
therefore  deal  with  this  case  as   one  which  would   have   been 
under  the  ancient  jurisdiction  of  the  admiral.     But  the  juris- 
diction of  the  admiral,  though  largely  asserted  in  theory,  was 
never,  so  far  as    I   am   aware — except   in  the  case  of  piracy, 
which,  as  the  pirate  was  considered   the  counuunix  /n>s/is  of 
mankind,  wras  triable  anywhere — exercised  or  attempted  to  be 
exercised  in  respect  of  offences  over  other  than  English  ships. 
No  instance  of  any  such  exercise  or  attempted  exercise,  after 
cver>-  possible  search  has  been  made,  has  been  brought  to  our 
VOL.   I.  M 
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Th'-u..h,  by  25   lle:i    \1II.<      i  ;,  the  trial  of  offei 

within  tlu-  jut:       •    n  "i  the  admiral,  was  tr.i 

tiers,  1    think  tli.it  all  that  •        by 

this  statute  •  •  :   \>y  tin  (SC  u  ho  i 

•.ion.  was   a   t  uninal  ju:  •    the 

ihal,  such  as  it  \          I          urts  proceed!  .rdin^'  to  the 

•  ;i  law.    The  4  ami  ;  \\  i:,    I  \    . 

uninal  Court 
"offences  committed  on  the  hi;.;!  t:ul  other  places  within 

the  jurisdiction  of  the  Admiralt         •        ind,"  ha-ol>\i.-,. 

:  the  matter   no   farther.      If  the   admiral  had  not  ji. 
diet.    •      .1       to     often.'  emitted     <>n     for  the. 

:ier>  inu-t  he  equally  without  it.' 
1  le  then  c  it(  -  K<  il  other-    I   / 

and  K<  g    I     Lewis     l   /V,//x  ,in,i  /.'.  ('>:  ('.,  iNj.  in  support  .  .f 
the   want   of  jurisdiction.      'I  he   former  ;:rred  off  the 

•      f  Afri'  I  decides  lh.it    an    KiiL;;i-h  court   of  ju-: 

ha-  in.  authority  to  try  a  foreigner,  a<vii-cd  <,f  having  com- 
mitted  an    ofl  -   '  '1,    not    within    liriti>h 
uaters.       In  the  lat;  \\ounded  on 
the   In'^'h    seas,   hut    died   at    Liverpool  of  the  injury.      A  • 
viction  was  sought  under  the  provisions  (             ».  1\".,  «    31, 

hut  it  was  held    that    t!  'ute   did    not  apj)ly    to    i 

tor.    •       unmitted  out  of  British  territory.     He  a  tl-.e 

Amen.  .    1'almer's   ,  ase     ;     /.'  '•'..•  I/.  I 

1  toward    <  i    /l'</.v//.  :         .      ;    tlie    I"  Klint< 

, I '//,-,//.  1441  ;  tlie   I"  S   v    K-     ler  i /•',//,/.    15)  ;  the  i 
ll»lincs     (ihi<i.\.      lit      then     proceeds    to    observe    th.it    '  the 
jurisdiction  of  the  admiral,  IT  ted  in  theory 

in  ancient  time-.  1>< -in;^  ahamloned  as  untenable,  it  wa>  ne> 

r  the   (  Irown    to    ha        :  rse  1  b  me   of  ,  oin- 

p.tiati\d\-   inoilern   growth   -namely,   that   a 

distance  of  three  miles  from  the  <     .  I   though  so  far  a  ] 

of  the  hi;.;h  -<  to   be   still    within   the  jurisdiction    of   tlie 

admiral,  is  part  «.l  the  t'  iiitoiy  of  the  realm,  so  as    to  mal. 

;^m  i     in     a     l"ie;-n    ship   \\ithm    SIK  h    belt,   tlmu^h    on    a 

to  a  |.  .Ki-ii  poit,  subj<-i  t  to  our  law,  u  Inch  it    i 
he    would    not    he   on    the    In.  li      .  a    be\  ond    sui  \\    limit.'      lie 
adds,  that    •  the  thn  -  I      •  ne   imknou  n  to  the 

.lit  la\\   o|    |  •  .  ,)ts  that,    .is    sli(,\\  n 

n's  M<i> <  1    >id   II 
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De  Jure  Marts,  and  by  Sir  Leolinc  Jenkins,  the  kings  of 
England  at  an  early  period  claimed  sovereignty  over  the 
narrow  seas.  He  next  examines  the  various  writers  who, 
while  maintaining  the  freedom  of  the  seas,  have  expressed  an 
opinion  that  an  exclusive  right  might  be  acquired  in  respect 
of  certain  parts  of  the  sea  adjoining  individual  States,  such  as 
Grotius,  De  Jur.  Bell,  et  Pac.,  lib.  ii.  c.  ii.  §13;  Albericus 
Gentilis  ;  Baldus  ;  Bodinus  ;  Loccenius,  De  Jur.  Mar.,  ch.  iv. 
§  6  ;  Puffendorf,  lib.  iv.  c.  ii.  §  8  ;  Casaregis,  Discursus  de  Coin.  ; 
Bynkershoek,  De  Dom.  Mar.  The  unanimity  of  opinion  that 
the  littoral  sea  is,  at  all  events  for  some  purposes,  subject  to 
the  dominion  of  the  local  State  might,  in  the  opinion  of  the 
Lord  Chief  Justice,  go  far  to  show  that  by  the  concurrence  of 
other  nations  such  a  State  may  deal  with  these  waters  as 
subject  to  its  legislation,  but  he  thinks  that  it  fails  to  show 
that  in  the  absence  of  such  legislation  the  ordinary  law  of  the 
local  State  would  extend  over  the  waters  in  question. 
Finally,  he  is  of  opinion  that,  although  the  littoral  sea  around 
England  is  subject  to  British  jurisdiction  for  some  purposes, 
yet  that  the  criminal  law  of  England  does  not  prevail  over  it. 
('  The  Franconia,'  Reg.  v.  Keyn,  2  L.  R.  (Exch.  Div.)  63.)  See 
also  the  debate  in  the  House  of  Lords  on  this  subject  at  the 
end  of  this  chapter. 

§  14.  The  term  'coasts'  does  not  properly  comprehend  Coasts 
all  the  skoals  which  form  sunken  continuations  of  the  land 
perpetually  covered  with  water,  but  it  includes  all  the  natural 
appendages  of  the  territory  which  rise  out  of  the  water, 
although  they  may  not  be  of  sufficient  firmness  for  habitation 
or  use.  No  matter  whether  such  appendages  are  composed 
of  mud  or  of  solid  rock,  they  are  considered  as  a  part  of  the 
territory  of  the  main  land,  the  right  of  dominion  not  depend- 
ing upon  the  texture  of  the  soil.  This  question  was  directly 
decided  in  a  case  which  had  reference  to  a  little  mud  island 
at  the  mouth  of  the  Mississippi  river,  composed  of  earth  and 
trees  drifted  down  by  the  river,  and  not  of  sufficient  consist- 
ency to  support  the  purposes  of  life.1 

§   1 5.   Another  case,  involving  the  international   right  of  Islands 
domain  and  property,  is  that  of  islands  in  the  sea,  which  do 
not  derive  their  elements,  on  the  principle  of  alluvion-  and 

1  The  'Anna,'  5  Rob.  R.,  385  ;  Wildman,  Int.  Lav,  vol.  i.  pp.  39,  70 
'•*  'Alluvion'  is  the  addition  made  to  land  by  the  washing  of  the 
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from    the   in. mi    sh,  ,re.   but 

t    by  ii  ;..iiiiu-!  !th. 

if  in  the  vicinity  of  the  main  land,  ied 

• 

\  iitue      '  •.  imi.  |nir<  ! 

•  «t her   :  .isj- 

hip    .md    •  .'ion   of  the   main     land 

. 

'iip  may  h.ive   b  them.      Il 

Attempt  i  •!'  another  :  without   title,  t. 

nisi-   tliein,   would    hi:   a  jiM    call  :iplaint.  and.  if  ; 

>-i^tcd  in,  •  But  if  -in  h   i-lainl-    \n-   in   tin 

frmn    the    main    land,    their    nu  ner.shi;  •  '  r.il 

rule  «>f  ili>.  i.\er\  onisation,  purchase  and  con- 

(JU(     ' 

the  Act  "t"  i  d   .\U;^u-t    IS,   I  S;<i,  when 

any   c  iti/i-n  of  the  I'nited 
on  an\  :      k  Of  ke\",  not  within   the   la\\  fill    juri- 

•     iiiy  other   G         •  nment,  and    not  01  <  upied    l)y    the   citi. 
of  any  "ther  i  |  •.inent.  and  .shall  take  ;  imi 

the'      '  -p\"  the  same,  -uch  island,   r«ck   or   ke\-   i: 

tion    of  the    President   of  the    L'nited    Si 
i  ni.  .ppertainir.      '        the     I  'nited      -  •    • 

land  and  na\al  I  i    by    the    President 

protect    t!  'it-    (,f    -.uch  .  or     their     a 

!   alluvi- 
th.it  it  cannot  b  nun  li 

in. 

I'.nttun,    /V    /'//' 
Justini.m,   /«!//'/..   lili.  ii.  til 

By  the  Gi 

. 

j   .UK!    N 

I  th.it  'A 

•i<l  nn  tl  • 

• 

-.    sh.lll    .1,    ,JI.  ull|.    ll      .. 

' 

>t~  tin-    i 

• 

.    . 

. 
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Nevertheless,  such  islands,  rocks  or  keys  are  not  made  a 
part  of  the  union  of  the  United  States  ;  and  all  acts  done, 
and  offences  or  crimes  committed  thereon,  or  in  the  waters 
adjacent  thereto,  are  to  be  held  and  deemed  to  have  been 
done  or  committed  on  the  high  seas,  on  board  a  ship  or 
vessel  belonging  to  the  United  States,  and  be  punished 
according  to  the  laws  of  the  United  States  relating  to 
such  ships  or  vessels,  and  offences  committed  on  the  high 


seas.1 


§   1  6.  The  exclusive  right  of  domain  and  territorial  juris-  Principle 
diction  of  the  British  Crown  have  immemoriall     extended  to 


the  bays  or  portions  of  the  sea  cut  off  by  lines  drawn  from  chambers 
one  promontory  to  another,  along  the  coasts  of  the  island  of 
Great  Britain.  They  are  commonly  called  the  kings  cham- 
bers? A  similar  jurisdiction,  or  right  of  domain,  is  also 
asserted  by  the  United  States  over  the  Delaware  Bay,  and 
other  bays  and  estuaries,  as  forming  portions  of  their  terri- 
tory. Other  nations  have  claimed  a  right  of  territory  over 
bays,  gulfs,  straits,  mouths  of  rivers,  and  estuaries  which  are 
enclosed  by  capes  and  headlands  along  their  respective  coasts, 
and  the  principle  would  seem  to  be  pretty  well  established  as 
a  rule  of  international  law.3 

§    17.  The  principle  of  this  rule  is  not  now  contested,  but  Difficul- 
differences  have  arisen  with  respect  to  its  limitation,  and  its  ^^ 
application  to  particular  cases,  or,  in  other  words,  as  to  what  cation 
constitutes  a  bay  or  estuary,  or  mouth  of  a  river,  and  what 
must  be  regarded  as  a  portion  of  the  open  sea,  which  is  the 
property  or  territory  of  no  one,  but  is  common  to  all  nations. 
As  a  general  rule,  the  right  of  fishing  in  the  waters  adjacent 
to  the  coast  belongs  exclusively  to  the  inhabitants  of  the  country 
whose  coast  it  is.      In    1818   a  Convention  was  entered  into 
between  Great  Britain  and  the  United  States  by  which  it  was 
settled  that  the  inhabitants  of  British  dominions  in   America 
and  inhabitants  of  the  United  States  should   have  liberty  to 

1  Brightley,  Digest  of  the  Laws  of  the  (/.  .S'.,  p.  301  ;  Ortolan,  Ihuiiiiinc 
International^  §  93. 

-  The  Convention  of  1867  between  Great  Britain  and  France  (which 
is  a  schedule  to  the  31  and  32  Viet.,  c.  45)  defines,  for  the  purpose  of  sea- 
fisheries,  the  Kind's  chuinhcrs  to  be  bays  'the  mouths  of  which  do  not 
exceed  ten  miles  in  width.' 

:;  Sir  L.  Jenkins,  Life  <t/i<t  ll'<»-/cs.  vol.  ii.  pp.  727  8,  780;  '  Le  Louis,' 
i  Dm/son  A'.,  245  ;  case  of  the  'Washington,'  L<<in.  /v/.v<v/?  the  U.  S.  ,//,,/ 
G.  />'.,  pp.  170-186. 
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fi»h  ami  to  dry  and  cure  fi-h  within  certain   portion-      I    \.-w- 

foundland,  the   M  I  land     I   ;''>rador,  and   the 

I'.ellei^le,  without  prejudice,  however,  to  the  ri^ht  <-f  the 
llu          B      '     :npanv  ;  the  American  fishermen  t< 
this  right  under  certain  restrictions,     By  thi-  '  ntion  • 

r    any    liberty    hen 

'aimed    hy    In  r   inhabitant      '  arc 

fi-h    on,  or  within   three   marine    m  •  ;'   the 

1>  i'.  ks,  <M'  liar:  •  f  hi     Britain  !"inin' 

in  America,' except  as  therein  Ix-ff  •          I  mm   i 

t»    I  US    dltV:          •  •  lirred     1)'   •  •  '  •   illt^ 

the  tWO  countries   \\ith  re^pert  t<»    the    construction    of  this 

tending   that    the    ////v<-    miles   wen-    to    he 

i-iired  from  a  line    uniting   the    extreii)'  of  the 

.  ts  of  \  tia,  \\hile  the  other  party  <  ted  to  this, 

the  ground  that  the  line  so  drawn  cut  off  large  p-.rtion-'   .-f 

the   open  r   l>r  -ad    estuaries,   whit  h  I  -nmon 

property  of  all  ;   and  that  such  line  inu-t  he   drawn   from   one 

dland   to   the   next   adjat  ent,  not    tti    include   th< 

l)mad  oa\'s,  or  slight  indentations,  which  were  properly  p'-r- 
tioiisoftlu-  open  sea,  Serious  collisions  were  at  one  time 
apprehended  hetween  the  men-of-\\  ar  sent  by  tin 

Governments  to  protect  their  respective  fisheries.  A  mutual 
forbearance,  houc\er,  prevented  a  resort  t  and  in  I 

another  treat}-  was  made  1  tl  G        Miments,  but 

it  came  t«>  an  end  in    iS'/i.  at  the  desire  of  the  Tinted    Si    ' 

1      the  treaty  of  Washington,  1*71    Art.   is  ,  the  inhabitants 

the  I'mled  State-,  obta:-  ;  tain  additional    libcrt;. 

ing  and  curing  fish    in  certain    si-a-tl-ht  •    •         l'.nti->h 

\    '-th  American  Colonies,  in  common  with  British  ^u'1 

Art     I    .                                                             pondi:  ts    in    ccrt.iin 

I  'niteil  Stat'           i-fisl                  Th<  '.in 

i        :    .it    the                  of  the  Tinted  State-;   a  i  ommU-ioii  \ 

•ointed  in    I  **;•  t-  •  endca\  t  -ur  to             I    an  an.                    "de- 
it  on  the  fishery  question.' 

!'     ai         ict  inent  bel              '          '    I'M  itain  and   the    l"n 

,i .  the  killiiu;      '  lls  in  that  pa: 

' 

•  .  . 

liv.  i.  tit  ; ;  .    I  '.    :    |>    . 
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Behring  Sea  lying  eastward  of  the  line  of  demarcation  de- 
scribed in  Art.  I  of  the  treaty  of  1865  between  the  United 
States  and  Russia,  was  prohibited  until  May,  1892  ;  but  an 
allowance  of  7,500  seals  was  excepted  from  this  agreement,  to 
be  taken  on  the  islands  of  the  Behring  Sea  for  the  subsistence 
of  the  natives. 

§  1  8.   But,  besides  this  claim  of  maritime  territory  over  the  Claims  to 


mouths  of  rivers,  bays  and  estuaries  along  the  coast,  different  8 

nations  have  at  different  times,  as  hereinbefore  mentioned, 
asserted  a  right  of  property  to  certain  narrow  seas  and  straits 
adjacent  to  their  shores,  and  outside  of  any  lines  joining  one 
cape  or  promontory  with  another.  Such  claims  have  gene- 
rally been  placed  on  the  ground  of  immemorial  use,  or  pre- 
scription. The  honours  and  duties  demanded  by  the  State 
asserting  such  maritime  supremacy  have  been  paid  or  refused 
by  other  nations,  according  to  circumstances.1 

§  19.  The  claim  of  Denmark  to  impose  what  are  called  Danisn 
Sound,  dues,  was  rested  by  the  Danish  publicists  and  diplo- 
matists,  not  only  upon  immemorial  prescription,  sanctioned 
by  a  long  succession  of  treaties  with  other  Powers,  but  upon 
a  kind  of  vested  right,  originating  in  remote  antiquity,  recog- 
nised by  the  system  of  public  law  subsequently  subsisting, 
and  ratified  by  the  acquiescence  of  all  maritime  nations  from 
time  immemorial  ;  and  they  said  the  claim  was  originally 
founded  in  equity,  and  still  has  equitable  considerations  in 
its  favour,  in  virtue  of  the  expenses  incurred  by  Denmark  in 
improving  the  navigation  of  the  Sound  for  the  general  benefit 
of  commerce.  They  admitted  'that  the  general  principles 
of  the  law  of  nations  would  now  hardly  seem  to  sanction 
the  imposition  of  tolls  similar  to  the  Sound  dues,  where  none 
before  had  existed.'  The  United  States  denied  the  right  of 
Denmark  to  collect  such  dues,  and  '  adopted  the  conclusion 
that  they  are  under  no  obligation,  arising  from  international 
law  or  treaty  stipulation,  to  yield  to  this  claim,'  while  they 
admitted  the  '  necessity  to  keep  up,  at  considerable  expense, 
lighthouses,  buoys,  £c.,  for  the  security  of  this  navigation,' 
and  that  the  expenditure  made  by  Denmark  for  this  purpose, 

1  See  tinfc,  ch.  v.  §  18  ;  Selden,  Marc  Clausuiii,  passim  ;  Stymann, 
DC  Jure  Afmitiiiio,  lib.  i.  cap.  iv.  p.  179  et  set).;  C.unther,  Knr<>/i. 
I'ulkcrrccht,  t.  ii.  p.  46;  Rayneval,  hist,  an  />>;>/'/  Nat.,  liv.  ii.  ch.  \.  ; 
I'xiwyer,  Universal  rublic  /.>/;,',  rh.  xxviii.  ;  I  Idl'trr,  />;><//  International, 
§  75  ;  Hautefeuille,  A  \  .\<iti<»i\  .\'<-u/r,-s,  pt.  i.  ch.  iii.  §  2. 
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treaty  of  1794  between  Denmark  and  Sweden,  the  tranquillity 
of  the  Balcic  Sea  was  proclaimed  and  guaranteed  ;  and  in  the 
Russian  declaration  of  war  against  Great  Britain  of  1807, 
the  inviolability  of  that  sea,  and  the  reciprocal  guarantees  of  the 
Powers  bordering  upon  it,  were  stated  as  aggravations  of  the 
British  proceedings,  in  entering  the  Sound  and  attacking  the 
Danish  capital  in  that  year.  In  consequence  of  the  secret 
Articles  of  Tilsit,  Great  Britain  demanded  the  surrender  of  the 
Danish  fleet,  with  the  promise  of  its  restoration  when  peace 
should  return.  This  proposal  being  rejected,  Copenhagen 
was  bombarded  by  the  British  fleet  until  Denmark  accepted 
the  proposal — a  stern  measure,  required  by  the  exigency  of 
the  occasion.  The  attempt,  on  the  part  of  the  Baltic  Powers, 
to  establish  in  themselves  the  exclusive  control  of  the  Baltic 
Sea,  contrary  to  the  well-established  principles  of  international 
law,  greatly  weakened  the  force  of  their  complaints  against 
the  proceedings  of  Great  Britain  toward  Denmark.  The 
law  of  nations  does  not  permit  any  number  of  nations, 
bordering  upon  a  sea,  to  combine  together  to  close  it  against 
the  commerce  of  the  rest  of  the  world.1 

§  21.  It  is  generally  admitted  that  the  territory  of  a  State  The  Black 
includes  the  seas,  lakes,  and  rivers  entirely  inclosed  within 
its  limits.  Thus,  so  long  as  the  shores  of  the  Black  Sea  were  elles 
exclusively  possessed  by  Turkey,  that  sea  might,  with  pro- 
priety, be  considered  as  a  mare  clausum  ;  and  there  seemed  no 
reason  to  question  the  right  of  the  Ottoman  Porte  to  exclude 
other  nations  from  navigating  the  passage  which  connects  it 
with  the  Mediterranean,  both  shores  of  this  passage  being 
also  portions  of  the  Turkish  territory.  But  when  Turkey 
lost  a  part  of  her  possessions  bordering  upon  this  sea,  and 
Russia  had  formed  her  commercial  establishments  on  the 
shores  of  the  Euxinc,  both  that  empire  and  other  maritime 
Powers  became  entitled  to  participate  in  the  commerce  of  the 
Black  Sea,  and  consequently  to  the  free  navigation  of  the 
Dardanelles  and  the  Bosphorus.  This  right  was  expressly 
recognised  by  the  treaty  of  Adrianople  in  1820.  The  right 
of  free  navigation  of  the  Black  Sea,  and  the  consequent  right 

1  liynkershoek,  DC  Dmninio  .!/,/;-/>,  raj),  vii.  ;  Ynttcl,  I^roit  dcs  Gens, 
liv.  i.  ch.  xxiii.  §§  279,  286  ;  Ortolan,  Dif>.  </<•  l>i  M<'>\  torn.  i.  pp.  120  126  : 
I'olson,  Law  i'f  Nations^  sect.  v.  iitllo,  Derecho  International^  pt.  i. 
1  ap.  11.  '  4  ;  Ilautcfcuillc,  A  *  .\:iti\»is  .\cuttrs,  tit.  i.  chs.  iii.  iv. 
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5  23.  A  river  which  flows,  for  its  entire  length,  through  Navigable 

r        „  .  r         .  r  "~.      rivers  as 

the  territory  of  a  State,  is  regarded  as  forming  part  of  its 


ddminion,  including  the  bays  and  estuaries  formed  by  its  aries 
junction  with  the  sea.  Where  the  entire  upper  portion  of  a 
navigable  river  is  included  within  a  single  State,  the  part  so 
enclosed  is  undoubtedly  the  property  of  such  State.  Where 
navigable  river  forms  the  boundary  of  conterminous  States, 
the  middle  of  the  channel  —  the  filum  aqucs,  or  Thahveg  —  is 
generally  taken  as  the  line  of  their  separation,  the  presump- 
tion of  law  being,  that  the  right  of  navigation  is  common  to 
them  both.  But  this  presumption  may  be  rebutted  or  destroyed 
by  actual  proof  of  the  exclusive  title  of  one  of  the  riparian 
proprietors  to  the  entire  river.  Such  title  may  have  been 
acquired  by  prior  occupancy,  purchase,  cession,  treaty,  or  any 
one  of  the  modes  by  which  other  public  territory  may  be 
acquired.  But  where  the  river  not  only  separates  the  con- 
terminous States,  but  also  their  territorial  jurisdictions,  the 
Thalweg,  or  middle  channel,  forms  the  line  of  separation 
through  the  bays  and  estuaries  through  which  the  waters  of 
the  river  flow  into  the  sea.  As  a  general  rule,  this  line  runs 
through  the  middle  of  the  deepest  channel,  although  it  may 
divide  the  river  and  its  estuaries  into  two  very  unequal  parts. 
But  the  deeper  channel  may  be  less  suited,  or  totally  unfit, 
for  the  purposes  of  navigation,  in  which  case  the  dividing  line 
would  be  in  the  middle  of  the  one  which  is  best  suited  and 
ordinarily  used  for  that  object.  The  division  of  the  islands 
in  the  river  and  its  bays  would  follow  the  same  rule.1 

§  24.  Where  the  dividing  line  of  two  States  is  water,  as  a  Changes 
river  or  lake,  which  is  subject  to  changes,  important  ques-  HjJ^g'g 
tions  may  arise  respecting  the   rights   of  property.       Thus,  and  lakes 
where  by  a  gradual  and  insensible  movement,  the  water  ad- 
vances on   one   side  and   recedes  on  the  other,  or  by  detri- 
tion on  one  side  and  deposit  on  the  other,  a  portion  of  the 
soil  is  gradually  transferred,  there  is  evidently  a  loss  to  one 
State  and  an  increase  to  the  other.     So,  also,  where  islands 
are  washed  away  on  one  side  of  the  channel,  and   new  ones 
formed  on  the  other,  there  is  a  corresponding  change  of  ter- 

1  r.undling,  Jus.  Nat.,  p.  248  ;  Wolfius,  Jus.  Gentium,  §§  106-109; 
Stypmannus,  Jus  M<tril.,  &c.,  cap.  v.  n.  476-552  ;  Merlin,  Repertoire, 
•vac.  'alluvium  ;'  Kaytirval,  Draft  Uc  la  Nature,  torn.  i.  p.  307  ;  DC  Cussy, 
Droit  Maritime,  liv.  i.  tit.  ii.  §  57. 
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§  26.  Where  a  navigable  river,  during  a  part  of  its  course,  Rivers 
flows  through  the  territory  or  forms  the  boundary  of  one  tbrouel 
State,  but  passes  through  a  third  State  before  it  enters  the  several 
sea,  questions  of  some  difficulty  have  arisen  with  respect  to 
its  dominion  and  use.  It  is,  however,  now  generally  con- 
ceded that  the  right  of  navigation,  for  commercial  purposes, 
is  common  to  all  the  nations  inhabiting  the  different  parts  of 
its  banks.  But  this  right  of  innocent  passage,  being  what  the 
text-writers  call  an  imperfect  right,  its  exercise  is  necessarily 
modified  by  the  safety  and  convenience  of  the  State  which  is 
affected  by  it,  and  can  only  be  effectually  secured  by  mutual 
conventions,  regulating  the  mode  of  its  exercise.  In  other 
words,  the  outlet  of  the  river  being  entirely  within  the  terri- 
torial jurisdiction  of  one  State,  that  State  may  establish  and 
enforce  all  proper  and  necessary  regulations,  so  that  this  right 
of  innocent  passage  shall  neither  endanger  its  own  safety  nor 
interfere  with  its  own  paramount  right  of  legislation  and 
jurisdiction.  The  Roman  law  declared  navigable  rivers  to  be 
so  far  public  property  that  a  free  passage  over  them  was  open 

A  difference  of  opinion  having  for  many  years  existed  between  Great 
Britain  and  the  United  States  as  to  the  meaning  of  the  words  '  the 
middle  of  the  channel,'  in  the  Treaty  of  Washington  of  June  15,  1846, 
it  was  agreed  by  the  Treaty  of  Washington  of  May  8,  1871,  to  refer  the 
difference  to  the  arbitration  of  the  Emperor  of  Germany. 

The  Treaty  of  Ghent  had  made  the  parallel  of  49°  N.  the  boundary 
line  between  the  two  countries  as  far  as  the  Pacific.  Opposite  the  sea- 
termination  of  this  line  lay  Vancouver  Island,  recognised  as  a  British 
possession.  At  the  date  of  the  first  treaty  of  Washington,  the  portion 
of  North-Western  America  adjacent  to  the  line  was  altogether  unin- 
habited by  settled  colonists,  but  as  far  as  British  dominion  extended  it 
was  held  under  a  terminable  lease  by  the  Hudson's  Bay  Company,  and 
used  only  by  hunters  and  fishermen  under  its  control  in  common  with 
numerous  tribes  of  Indians.  The  treaty  provided  that  the  line  of  boundary 
on  the  49°  parallel  should  be  continued  '  westward  along  the  said  parallel 
of  north  latitude  to  the  middle  of  the  channel  which  separates  the  con- 
tinent from  Vancouver's  Island,  and  thence  southerly  through  the  middle 
of  the  said  channel  and  of  Fuca  Straits  to  the  Pacific  Ocean.'  In  the 
middle  of  this  channel  lay  the  Island  of  San  Juan,  together  with  several 
smaller  islets.  Both  countries  contended  for  this  island.  The  question 
referred  to  the  Emperor  was  whether  this  channel  should  be  run,  as 
claimed  by  the  Government  of  her  Britannic  M  aiesty,  through  the  Rosaiio 
Straits,  or  through  the  Canal  of  Haro,  as  claimed  by  the  Government  of 
the  United  States. 

The  Emperor  gave  his  award  in  favour  of  the  United  States,  Oct.  21, 
1872.  But  there  is  reason  to  believe  that,  had  the  fact  of  an  existing 
third  and  middle  channel  dividing  the  group  of  islands  been  made  part 
of  the  question,  the  Emperor  would  have  selected  the  middle  channel. 
As  the  matter  was  placed  before  him,  he  had  no  option  save  to  select  the 
Rosario  or  the  I  lam  <  hannel. 
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shoie-  t«>  In-  an  incident  to  that  of  the  water,  and  the  ri;_;ht  to 
ii.i'  '  .1  river  carrier  with  it  the  ri;.;ht  t<>  i:  .s  to  its 

banks,  to    lade  and    unlade   (  I;.  I  ap- 

plied this   principle  of  the  Roman  civil    law  to   the      . 
hi -tueen  nation-,,  and  infer  the   ri;^ht  to  Use   the  adjacent  land 
lor  tin-    purp  I       ins    necessary   to   the    attainment 

the  end    for    which   th  navigation   of  the    water  is  ] 

mitted.     The  principal  right  would  •  •   i  it  the 

in<  idcntal  ri^ht  of  11^111^  all  tin-  means  which  are  nete-suy  to 

ure    its    proper  r;r.,ymeiit.      lUit  this   incidental  ri^'ht.  like 

the  principal  ri^ht    it-elf,  is    imperfect   in    its    nature,  and   the 

mutual  convenii  i    b'.th  parties   must  he   C'Ui-ulted  in  its 

^  jS.    Sii'-h  ri;_dit  of  innocent  pa  thou^'li  an  /;;//>«•/•/"<•<•/ 

ri;.;ht,  and  re<iuirin^   mutual  coiuention-,   rc-^ulatini;  the  mode 

of  its  -  e,  is  nevertheless  a  real,  -ul)si>tin^  ri^ht,  founded 

upon  the  law  of  nature,  and  rcco^nJM-d  by  the  most  approved 
writers  (in  public  law.  It  may  also  be  added  that  it  has 
br,  11  recognised  by  th<  :al  consent  of  nations,  and  inii-t 

now  be  i  •  !    as  an    c-tablished    principle  of  international 

lav 

l»ut  those   in:         '     !  in    the  enjoym«-nt  of  this  prin- 
il  ri^ht,  and  its   incident-,  may  rcnoume   them  entii 
-ent  to   modify  them  in    such  a    manner  as   mutual  • 

nience  and  policy  may  dictate.     Thus,  by  the  tr 

phalia.  the    navigation    of  the  ri\ei-   Si  heldt  \\  -ed  to  the 

I1,  provinces,  in  favour  of  the  1  UiU  h  ;   and  by  the  r 

of   Vienna,  and  subsequent    coiuentions,  the    riparian    I1.  .\\ei> 

on  the  banks  (»f  the  great  rivers  of  l;.urope.  agreed  •         •  iin 

.iled    regulations    re^pectin:;    their  n.i\i:;ation  through   the 
teiritory  o!    the    State-    in    which    siuh    n\  >ouched  into 

1    I  •  1'hillnii' 

;   •  li    \. 

. 
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the  ocean.  But  this  agreement  of  the  riparian  States  to 
regulations  of  police  and  fixed  toll  duties  on  vessels  and 
merchandise  passing  through  the  territory  of  another  State, 
to  and  from  the  sea,  or  even  an  entire  surrender  or  renounce- 
ment of  the  right,  cannot  be  adduced  as  an  argument  against 
the  existence  of  the  right  itself.  On  the  contrary,  if  no 
such  right  existed,  there  would  be  no  necessity  for  its 
regulation,  and  its  renouncement  would  be  an  act  of  super- 
erogation.1 

S  30.  The    navigation    of   the   Rhine  has   often    afforded  The  Rhine 

j     »_/  ^>  j        .  , 

matters  of  difficulty  and  dispute  between  the  States  which  great 
border  on  it,  or  through  whose  territories  it  flows.  By  rivers 
Annexe  16  to  the  final  act  of  the  Congress  of  Vienna,  in 
1815,  the  free  navigation  of  this  river  was  confirmed  'in  its 
whole  course,  from  the  point  where  it  becomes  navigable  to 
the  sea,  ascending  and  descending.'  The  interpretation  of 
these  stipulations  gave  rise  to  a  controversy  between  the 
Kingdom  of  the  Netherlands  and  other  States  interested  in 
the  navigation  of  that  river,  from  the  fact  that  the  RJiine, 
properly  so  called,  does  not  empty  into  the  sea,  but  loses  its 
waters  among  the  sandy  downs  at  Kulwick,  the  navigation 
being  carried  on  through  the  mouths  or  arms  of  the  sea  called 
the  Leek,  the  Yssel,  and  the  IVaal  a.v\d.  Meuse.  After  a  long 
and  tedious  negotiation,  the  question  was  finally  settled  by  the 
convention  of  Mayence  in  1841,  providing  for  the  free  naviga- 
tion and  commerce  of  the  riparian  States  '  into  the  sea,'  with 
minute  regulations  of  police,  and  fixed  toll  duties  on  vessels 
and  merchandise  passing  to  and  from  the  sea,  and  to  the 
ports  of  the  upper  riparian  States  on  the  Rhine.  - 

§  31.  The   same  principle    was    extended    by  the    above  Of  other 
Congress  to  the  navigation   of    the  Neckar,   the   Jllayn,    the  rivei 
Alose/le,  the  Meuse,  and  the   ScJieldt  ;  and  similar   provisions 
were  made  for  the  free  navigation   of  the  Elbe  in  1821,  and, 
at   other    periods,    of  the   Po,  the    Danube?  the  Vistula    and 
other  rivers   of  ancient   Poland.     The  treaty  of  Westphalia, 
1648,  by   which  the   independence  of  the   United   1'rovimvs 


1    \Yhoaton,  Hist.  I.<ns  of  Nation.*,  pp.  282-4,  552. 

Martens,  Noni'c,iu  Rciiiiil,  torn.  ix.  p.  252  ;  Ortolan,  Ihiniiiinc  Inter- 
national, §  44. 

•'  See  fujprd,  and  Treaty  of  London,  1871,  arts.  iv.  to  ix.  The  tir.it  \ 
of  1856  between  Russia  and  Turkey  wa-,  abrogated  by  treaty  of  March  i  ,, 
1871. 


IN  :  ri<  »NAL    I 


,n 


.     by    Sji.iin,    contained     a    -tipulation     by 
\\hich    th  'It    u.i-   t  • 

r,   wh>  f  both    ban' 

the  3Ca.      It  tipulated    that    tin-   inha'  the 

i  hoiild  ,  aientin-   the 

oeiupied     by    Spain    in    t;        i       t     Iiu!  \nother    motive. 

alleged  by  the    Hutch    tor  this  stipulat 

tit.  n  i.f  th<  heldt,  was,  that  the    v.  :  the 

f.\n   branches   "f  this    river,   which    passed    within    the    domi- 
nion-  of   Holland,    was   entirely   //;•////<•/,//;     that    it  I     its 

to  the  skill  and  lab<  >ur  of  1  )ut«  hnieii  ;   that  its  banks 
had  been  ted  and  maintained  by   them    .-.: 

The  Emperor  Joseph  II.,  in  [781,  attempted  t          .  the  n. 

ation    of  this    river,    and    for   this   purpo-e,  in    17*4.  b: 
foruard    -<  \eral    anti([uated    tlaim-   a^ain-i  t'        '.       'liblie.      A 

:ipiom  by  the  tiv.ity  of  Fontainebleau,  in 

i       :     by   v.hich    it    wa  reed   that   the   river   Scheldt.   1 

S.iftin^eii  to  the  sea,  should  continu*    I  shut  on  the 

the          '  neral,   as  well   as   the   canal-      I  ^\\in.  and 

the  Other  mouths   "f  the   sea   there   terminating,   conform.. 
to  the  treatv  of  Minister.      Ill  n-turn  forth'  the 

. 

l)ut«h  era!  ot  the  I;.mp'  lemands,  and 

to  pay  an  indemnity  often  millions  of  florins.      The   claim   of 

Holland  in  this  discus-joi,  :ided  by  Miral-i-au.  on    the 

und  of  positive  conventional  law.     He  wa 

(ippo-i-d   to   the    free    navigation    of  the   Schelclt.   but,   on   the 
trary,  endeavoured  to  -hou   h.iw  it  mi-lit  be  opened    with- 
out dan-er  to  Holland    and    Kurope,  by   the    indepi-nd  • 
1'.   Igium,  which  would    form   a   neutral    barrier   to   the    l'i 
1'he    fr«  e    na>  i|  [ati<  MI    of  tin-    i  ••..  i    \ 

oii-!y  i  eel  in     1792     3i  '"    tnt'    diplomat!' 

;  Belgium,  1   n-land.  and    i 

the-  rji;.     '          iina'.!\        tl  by  th< 

Vienna,   in    i  ')    the    b.i  :    tl  unr 

pre-ented   b  'lelm   V«U1    I  Ilimb 

Mi§§_  !'..    the  treal  "  Frai  -pain,  and 

t  ,|  ,  the  boundary  !  n  the-    ,  h    and    ; 

•    J    m     Noi  th  WaS    the    middle-     of   the    ; 
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Mississippi,  from     its    source  to   the    Iberville,   and    thence 
through  that  river,  and  lakes  Maurepas  and  Pontchartrain,  to 
the  sea.     The  right  of  freely  navigating  the  Mississippi  from 
its  source  to  the  sea  was,  at  the  same  time,  secured  to  the 
subjects  of  Great  Britain.     Both  Louisiana  and   Florida  were 
afterwards  ceded  to  Spain  by  France  and  Great  Britain.     By 
the  independence  of  the  United  States  its  citizens  had  acquired 
the  same  rights,  with  respect  to  the  navigation  of  the  Mississ- 
ippi, as  had  belonged  to  the  subjects  of  Great  Britain.     But 
Spain  having  become  possessed  of  both  banks   of  that  river, 
from  its  mouth  to  a  considerable  distance  above,  claimed  its 
exclusive    navigation    below    the    southern   boundary   of  the 
United   States.       This    claim   was  contested   by  the  United 
States,  as  contrary  to  the  treaty  of  1763,33  well  as  in  violation 
of  the  law  of  nature  and  of  nations.     The  dispute  was  ter- 
minated by  the  treaty  of  San   Lorenzo  el  Real,  in   1795,  by 
which  the  free  navigation  of  the  Mississippi  was  secured  to  the 
citizens  of  the  United  States,  in  its  whole  breadth,  from  its 
source  to  the  ocean.     By  the  subsequent  acquisition  of  Louis- 
iana and  Florida  by  the  United  States,  the  whole  river,  from 
its  source  to  the  Gulf  of  Mexico,  was  included  within  their 
territory,  and,  consequently,  to  them  belonged  the  exclusive 
right  of  its  navigation.1 

§33.  The  relative  position  of  the  United  States  and  Great  The  St. 
Britain    in   respect  to  the  navigation  of  the  great  northern    awn 
lakes  and  the  river  St.  Lawrence  appears  to  be  similar  to  that 
of  the  United  States  and  Spain,  previously  to  the  cession  of 
Louisiana   and    Florida,    in    respect  to  the  Mississippi  ;    the 
United  States  being  in  possession  of  the  southern  shores  of 
the  lakes  and  the  river  St.  Lawrence  to  the  point  where  their 
northern  boundary  strikes  that  river,  and  Great  Britain  of  the 
northern  shores  of  the  lakes  and  of  the  river  to  the  same  point, 
and   of  both   banks  of  the  river  from  the  latitude  forty-five 
degrees  north  to  the  sea.     The  United  States  in  1826  claimed 
the  right  to  navigate  the  St.  Lawrence  to  and  from  the  sea, 
as  one  to  which  they  were  entitled  by  the  laws  of  nations.    In 
addition  to  the  arguments  used  in  support  of  their  right,  in 
I795>  to  the  free  navigation  of  the  Mississippi,  when  Spain 
possessed  both  banks  of  that  river  near  its  mouth,  the  United 

1  Wheaton,    Hist.  Law  of  A'titioiis,  pp.   506  et  scq.  ;    \Yaite,    Stale 
fn/>crs,  vol.  x.  pp.  135    140. 
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f'ltifu-d    their    c  l.tim    by    the   <  ration   that   this 

navigation  \va-.  1><  f  .K-  the  war  of  the  American  revolution,  the 

.mon    ;  •        f  all   the    British    subjects   inhabiting   this 

•.  iiu-nt,  h.ivin  quired    fVoin    France   by   the   un 

rtions  of  the  mother  country  and  the  colonies  in  the  \\.ir 

.tiul  that  their  claim  to  the  free  nav: 

I  .  .  i  ly  of  th<       tine  nature  \\ith  that  ofG: 

Britain    to    the    navigation    <  >f  the    Mississippi,   rcco^ni-ed    in 

|,  uht  n  the  mouth  and  lower  -1>  I  that  river  were  held 

by  another  1'ower.  ' 

The  arguments   of  the    British    Government    a^aiiM    this 
claim  were  that  the  liberty  of  pa-  to   l>e   enjoyeil   by  one 

nati"!i    through    the    dominions    of   another  .    qual:: 

occasional  :  ition    to   the    paramount    rights   of   property; 

that  such  ri^ht  was  termed  by  the  most  eminent  writers  on 
public  law  an  imperfect  riiju  ;  that  there  was  nothing  in  the-e 
writers  <.r  in  the  stipulations  of  the  treaties  of  Yien- 
in;4  the  navigation  of  the  ;_,rvat  rivers  of  Germany  to  counten- 
the  American  doctrine  of  an  absolute  natural  ri^rht  ;  that 
these  stipulations  were  the  result  of  mutual  .  :  foui. 

on  considerations  of  mutual  interest  ^rowiiiL,'  out  of  the  rela- 
tive situation  of  the  different  Si  I  •>  <  rned  in  this  na\ 

tion  ;   that  the  same  observation   would   apply   to   the   var: 

ventional  regulations  which  had  been   at   different    ; 

applied  to  the  navigation  of  the  Mi-sis^ppi  ;  that  as  : 

supposed  right  deri\ed  from  the  simultaneous  acquisition  of 
the  St.  Lawrence  by  the  British  and  American  people,  it  could 
not  be  allowed  to  have  survived  the  treat}'  of  i;S;.  by  which 
a  partition  of  the  British  dominions  in  North  America  \\as 
made  between  the  new  i  :  nment  and  the  mother  coimtrv. 

• 

The    I'nited    States   argued    in    reply    th.it    the    St.    Laurence 
iild  b<  .nnectiiiL;  na\  '  It 

:;is   difficult    to   deny.'    says    Sir     Robert    rhillimore.    'that 

•    Britain  may  ha\e  -r.  •nnded  her  refus.il  upon  str: 
but  it  is  at  least  equally  difficult  to  deny,  first,  that  in  so  d, 
she  put  in  force  an  ie  and  hard  lau  :idly.that  her 

t  u  ith  respe<  t  t<  >  the  i;          •  •  '     )t  Lawrei 

•    nt  with  her  londuct  \\itli  :  :    to  the   •  :ioii 

1    V.  .  :        rh:!!i: 

•  •1  i.  f.  43;  H 
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of  the  Mississippi.  On  the  ground  that  she  possessed  a  small 
tract  of  domain  in  which  the  Mississippi  took  its  rise,  she  in- 
sisted on  her  right  to  navigate  the  entire  volume  of  its  waters, 
on  the  ground  that  she  possessed  both  banks  of  the  St.  Law- 
rence where  it  disembogued  itself  into  the  sea ;  she  denied  to  the 
United  States  the  right  of  navigation,  though  about  one  half 
of  the  waters  of  lakes  Ontario,  Erie,  Huron,  Superior,  and  the 
whole  of  lake  Michigan,  through  which  the  river  flows,  were 
the  property  of  the  United  States.'  The  question  was  for  a 
time  satisfactorily  arranged  by  the  commercial  treaty  of 
June  5,  1854,  between  the  two  countries.  This  treaty,  how- 
ever, was  determined  by  the  United  States  in  1865  ;  and  in 
1871  it  was  agreed  by  the  treaty  of  Washington  that  'the 
navigation  of  the  river  St.  Lawrence,  ascending  and  descend- 
ing, from  the  forty-fifth  parallel  of  north  latitude,  where  it 
ceases  to  form  the  boundary  between  the  two  countries,  from, 
to,  and  into  the  sea,  shall  for  ever  remain  free  and  open  for  the 
purposes  of  commerce  to  the  citizens  of  the  United  States, 
subject  to  any  laws  and  regulations  of  Great  Britain  or  of  the 
Dominion  of  Canada  not  inconsistent  with  such  privilege  of  free 
navigation.  The  navigation  of  the  rivers  Yukon,  Porcupine,  and 
Stikine,  ascending  and  descending,  from,  to,  and  into  the  sea 
shall  for  ever  remain  free  and  open  for  the  purposes  of  commerce 
to  the  subjects  of  her  Britannic  Majesty,  and  to  the  citizens  of 
the  United  States,  subject  to  any  laws  and  regulations  of 
either  country  within  its  own  territory  not  inconsistent  with 
such  privilege  of  free  navigation.  The  navigation  of  Lake 
Michigan  shall  also,  for  the  term  of  years  mentioned  in  Article 
XXXIII.  of  this  treaty  (i.e.,  ten  years,  and  until  the  expiration 
of  two  years  after  either  of  the  parties  shall  have  given  notice 
to  the  other  of  its  wish  to  terminate  the  same)  be  free  and 
open  for  the  purposes  of  commerce  to  the  subjects  of  her 
Britannic  Majesty,  subject  to  any  laws  and  regulations  of  the 
United  States  or  of  the  States  bordering  thereon  not  incon- 
sistent with  such  privilege  of  free  navigation.' 
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APPENDIX 

Tin    •  I        •      M  \ '  < 

:  •  ud^ment    in   tl.-  •    »f  tin-    '  Franronia 

1 1.  i  •  Lord  Cb  .  i 

i  of  the  House  of  Lords  to  the  •  the  un  -:ofthe 

'.  i\  in  th-    '  .  Bill  mi  the 

subject,  \\hiili  the   A' t   i 'i    r.i'h.nii'-nt,  41 

-.shii  h  IK-  had  to  i  .ill  a" 
if  tli.it  : 

.  hut  tl.'  •       over  the  I 

th.it  is  w  hn  hmon 

of  tin-  Kmpire.      This,  at  ID  il«l  appear  to  hi-  a  i|UesU,ii, 

No  (Imil)t   it  u.i  nf  law,  but  lit  •    that  w! 

li.nl  ic  tirst  '    >n. 

It  was  necessary,  1  .  that  :i 

In-  .1  the  high  S<          iirrmnxlinx   th- 

No  •  'hunt   a 

juri-  kind      Il'in  tin  ;i  an  i-inpirc  it  \\as  liL-ld  that 

-f  tin-  km^clum  •  -.\itli  the  dry  land,  ti. 

d  be  that  t'  "f  that  kiii^dmn  in  tin-  pit-  :    • 

would  1-  -in   the  iiminent  t;  the 

for  the  j  '  Dg,  Or  fi  .     '.herpui,      •        \<it 

<mly  M>,  but  when  mi  dry  land  they  would  b 
it   no  iu:  -n  from  the  lam!  .irnundin^'  the 

world  i  to  the  pan  «>f  the 

In  the  land  and  n 

the  inn  •  to  pe 'p'i-  '-ii  >hore.    I  ,  in  I 

.  IP  i-til:'  .i-il  nil    by  belli, 

•  to  the  .      It  n.  '.her  the 

•i  w.i^  ii  far,  ,  as  to  the  lov.  nark  t" 

whi«  h  iini|ui-stionabl\  tl  extended.     \Vnl. 

t"  t'  :  mark  it  n.  ••nn-mbeied  that  th-  :  the 

:     and 

•  i  in. irk,  and  aNo  ti  -  .  the  kingdom,  a-,  theii  l'nd--h:]^  k- 

to  the  i  hit's  that  then-  \\  . 

and  lov.  inarks.      It    had 

.   or   ini^'ht  |    'he    jurisdiction 

• 

that    part  was   all' 

to  f  laini  su,  h  .:  Lion  as  a   .i-.nst 

•ill-  in-    ll^ll!    nf   p.t~ 

hi-  had  iin 

•ily     that    those   u:  ,,f  (h,-    • 

•     •     . 

ih-  •  -.  lioin  the  r, .Jit  ol  1.     In  tiuth, 

n  slnpv  mto 

ol    our  bavs.      \\  h.it  in.n  ,r   him  :  this  n 

.          . 

• 

•  In-  h   .1  -hip 

i  shmt  history  of  the  facts.]    1  to  < 

11-  mam  ^miim:     •  aicnt  of  the  : 
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of  the  judges  in  the  '  Franconia'  case.  But  before  he  did  so,  there  was 
an  incident  which  he  wished  to  mention  to  their  Lordships.  One  of  the 
learned  judges,  for  whom  they  all  had  the  greatest  respect,  and  whose 
judgment,  from  his  experience  in  criminal  cases,  was  of  the  greatest  weight 
—Mr.  Justice  Lush — stated  that  though  he  concurred  with  the  Lord  Chief 
Justice  in  that  learned  Judge's  view  of  the  case,  yet  he  wished  to  guard 
himself  in  this  particular  case  with  respect  to  the  limits  of  the  high  seas. 
He  said: — 

'  I  wish  to  guard  myself  from  being  supposed  to  adopt  any  words  or 
expressions  which  may  seem  to  imply  a  doubt  as  to  the  competency  of 
Parliament  to  legislate  as  it  may  think  fit  for  these  waters.  I  think  that 
usage  and  the  common  consent  of  nations,  which  constitute  international 
law,  have  appropriated  these  waters  to  the  adjacent  State,  to  deal  with 
them  as  the  State  may  deem  expedient  for  its  own  interests.  They  are, 
therefore,  in  the  language  of  diplomacy  and  of  international  law,  termed 
by  a  convenient  metaphor  the  territorial  waters  of  Great  Britain,  and  the 
same  or  equivalent  phrases  are  used  in  some  of  our  statutes,  denoting  that 
this  belt  of  sea  is  under  the  exclusive  dominion  of  the  State.  But  the 
dominion  is  the  dominion  of  Parliament,  not  the  dominion  of  the  common 
law.  .  .  .  Therefore,  although,  as  between  nation  and  nation  these 
waters  are  British  territory,  as  being  under  the  exclusive  dominion  of 
Great  Britain,  in  judicial  language  they  are  out  of  the  realm,  and  any 
exercise  of  criminal  jurisdiction  over  a  foreign  ship  in  these  waters  must, 
in  my  judgment,  be  authorised  by  an  Act  of  Parliament.' 

As  he  understood  these  words,  if  Sir  Robert  Lush  had  found  that  in  the 
particular  place  Parliament  had  stepped  in  and  said  that  portion  of  the 
water  was  part  of  the  United  Kingdom,  he  would  have  been  of  opinion 
that  the  Crown  had  territorial  jurisdiction  over  it,  and  the  conviction 
ought  not  to  be  quashed.  It  was  fortunate  for  the  prisoner  in  the  'Fran- 
conia' case,  though  not  fortunate  for  the  vindication  of  the  law,  that  Mr. 
Justice  Lush  was  under  the  impression  that  that  had  not  been  done  which 
really  had  been  done.  It  appeared  that  in  an  Act  of  1848  for  the  regula- 
tion of  Customs  there  was  a  provision  authorising  the  Lords  of  the  Trea- 
sury to  establish  ports  in  many  places  where  ports  were  required,  and  to 
define  their  limits.  Under  that  provision  the  Lords  of  the  Treasury  issued 
a  warrant,  which  was  inserted  in  the  London  Gazette  of  March  3,  1848. 
In  that  warrant  were  these  paragraphs:— 

'  That  the  limits  of  the  port  of  Dover  shall  commence  at  St.  Mar- 
garet's Bay  aforesaid,  and  continue  along  the  said  coast  of  Kent  to  Copt 
Point  in  the  said  county.  That  the  limits  of  the  port  of  Folkestone  shall 
commence  at  Copt  Point  aforesaid,  and  continue  along  the  coast  to  Dun- 
geness,  in  the  said  county.' 

'And  we,  the  said  Commissioners  of  her  Majesty's  Treasury,  da 
further  declare  that  the  limits  seaward  of  the  said  ports  shall  extend  to  a 
distance  of  three  miles  from  low-water  mark  out  to  sea,  and  that  the  limits 
of  such  ports  shall  include  all  islands,  bays,  harbours,  rivers,  and  creeks 
within  the  same  respectively.' 

So  that  under  Parliamentary  powers  the  proper  authorities  had  declared 
long  before  the  '  Franconia'  case  that  the  limits  of  the  port  of  Dover  ex- 
tended three  miles  out  to  sea.  We  understood  the  view  of  the  majority 
of  the  judges  to  be  this,  that  there  was  one  jurisdiction  by  land  and  the 
other  by  sea ;  that  the  jurisdiction  by  land  was  one  limited  by  the  limits 
of  counties,  taking  into  the;  county  the  low-water  mark  and  tin-  harbours 
and  rivers  within  the  county;  and  the  jurisdiction  by  sea,  the  old  juris- 
di'  lion  of  the  Lord  High  Admiral  now  exercised  by  the  Central  Criminal 
Court;  that  the  jurisdiction  of  the  Lord  High  Admiral  extended  to  the 
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lying  within  those  limits  in  which  all  direct  operations  are  by  the  law  of 
nations  forbidden  to  be  exercised.  No  proximate  acts  of  war  are  in  any 
manner  to  be  allowed  to  originate  on  neutral  ground,  and  I  cannot  but 
think  that  such  an  act  as  this,  that  a  ship  should  station  herself  on  neutral 
territory  and  send  out  her  boats  on  hostile  enterprises,  is  an  act  of  hostility 
much  too  immediate  to  be  permitted.  The  capture  cannot  be  main- 
tained.' 

In  another  case — that  of  the  '  Maria' — Lord  Stowell  said  : — 

'  It  might  likewise  be  improper  for  me  to  pass  over  entirely  without 
notice,  as  another  preliminary  observation,  though  without  meaning  to 
lay  any  particular  stress  on  it,  that  the  transaction  in  question  took  place 
in  the  British  Channel,  close  upon  the  British  coast,  a  station  over  which 
the  Crown  of  England  has  from  pretty  remote  antiquity  always  asserted 
something  of  that  special  jurisdiction  which  the  sovereigns  of  other 
countries  have  claimed  and  exercised  over  certain  parts  of  the  seas  ad- 
joining to  their  coasts.' 

He  would  now  refer  their  Lordships  to  an  opinion  expressed  by  Sir 
John  Nicholl  on  a  claim  by  a  lord  of  a  manor  to  goods  derelict.  Sir 
John  said  :— 

'  As  to  the  right  of  the  lord  extending  three  miles  beyond  low  water, 
it  is  quite  extravagant  as  a  jurisdiction  belonging  to  any  manor.  As 
between  nation  and  nation,  the  territorial  right  may,  by  a  sort  of  tacit 
understanding,  be  extended  to  three  miles  ;  but  that  rests  upon  different 
principles — viz.,  that  their  own  subjects  shall  not  be  disturbed  in  their 
fishing,  and  particularly  in  their  coasting  trade  and  communications  be- 
tween place  and  place  during  the  war.  They  would  be  exposed  to  danger 
if  hostilities  were  allowed  to  be  carried  on  between  belligerents  nearer  to 
the  shore  than  three  miles.' 

A  case  occurred  when  the  Duke  of  Wellington  held  the  office  now  held 
by  his  noble  friend  (Earl  Granville).  In  1829,  within  three  miles  of  one 
of  the  Cinque  Ports,  some  fishermen  at  sea  were  fortunate  enough  to  dis- 
cover a  whale  valued  at  3/o/.  A  claim  to  the  fish  was  made  by  the  Lord 
Warden,  and  the  Admiralty  claimed  against  him.  The  learned  judge  who 
tried  the  question  came  to  the  conclusion  that  the  office  of  Lord  Warden 
of  the  Cinque  Ports  was  more  ancient  than  that  of  Lord  High  Admiral, 
and  the  Lord  Warden  of  the  Cinque  Ports  succeeded  in  carrying  away  the 
whale.  What  were  the  views  of  Dr.  Lushington?  He  said  :— 

'  What  are  the  limits  of  the  United  Kingdom  ?  The  only  answer  I 
can  conceive  to  that  question  is — the  land  of  the  United  Kingdom  and 
three  miles  from  the  shore.' 

Again,  the  same  learned  judge,  speaking  on  the  question  of  compulsory 
pilotage,  said  :— 

'  The  Parliament  of  Great  Britain,  it  is  true,  has  not,  according  to  the 
principles  of  public  law,  any  authority  to  legislate  for  foreign  vessels  on 
the  high  seas,  or  for  foreigners  out  of  the  limits  of  British  jurisdiction  ; 
though,  if  Parliament  thought  fit  to  do  so,  this  Court,  in  its  instance  juris- 
diction at  least,  would  be  bound  to  obey.  In  cases  admitting  of  doubt, 
the  presumption  would  be  that  Parliament  intended  to  legislate  without 
violating  any  rule  of  International  Law,  and  the  construction  has  been 
accordingly.  Within,  however,  British  jurisdiction,  namely,  within  British 
territory,  and  at  sea  within  three  miles  from  the  coast,  and  within  all 
British  rivers  inlm  fiiiti,es,  and  over  foreigners  in  British  ships,  1  appre- 
hend that  the  British  Parliament  has  an  undoubted  right  to  legislate.' 

Then  he  would  add  to  that  the  opinion  of  the  late  Lord  Wensleydale  in 
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was  only  in  the  case  of  those  who  were  not  British  subjects  that  doubts 
had  been  expressed.  With  regard  to  those  who  might  be  foreigners, 
and  temporarily  within  the  three-mile  limit,  her  Majesty's  Govern- 
ment wished  that  there  should  not  be  an  absolute  necessity  of  pro- 
ceeding against  them  for  a  breach  of  our  law.  They  proposed  to  enact 
that  an  offence  committed  by  a  person  who  was  not  a  subject  of  her 
Majesty  on  the  open  sea  within  the  territorial  waters  of  her  Majesty's 
dominions,  although  the  offence  might  have  been  committed  on  board  a 
foreign  ship,  might,  with  the  consent  of  one  of  the  principal  Secretaries 
of  State,  be  tried  by  a  British  tribunal. 

Lord  Selborne  said  that  as  far  as  the  case  connected  with  the  '  Fran- 
conia '  proceeded  on  a  technical  ground  for  the  trial  of  a  criminal  offence 
on  the  high  seas,  within  the  territorial  waters  of  this  country,  he  did  not 
profess  to  entertain  an  opinion  which  would  entitle  him  to  criticise  the 
judgment  of  the  majority  of  the  judges  ;  but  he  must  say  that  on  reading 
that  judgment  some  doubt  was  entertained  as  to  the  existence  in  principle 
of  the  territorial  right  properly  so  called  in  the  Sovereign  of  this  country 
over  waters  which  all  writers  on  International  Law  had  regarded  as 
territorial  waters.  It  was  by  the  general  consent  of  nations  that  the 
three-mile  limit  had  been  fixed,  and  within  that  limit  other  nations 
claimed  exactly  the  same  jurisdiction  and  rights  that  we  ourselves 
claimed.  The  Bill  proposed,  very  properly,  to  assert  our  right  to  punish 
criminal  offences  committed  within  that  limit,  and  much  prudence  was 
shown  in  not  seeking  to  extend  by  this  measure  our  jurisdiction  for  this 
purpose  beyond  the  three-mile  limit.  It  had  been  argued  that,  in  conse- 
quence of  the  increase  in  the  range  of  artillery,  that  limit  should  be 
extended  to  five  or  even  six  miles  ;  but  although  that  might  be  a  very 
sensible  alteration  to  make  in  International  Law,  it  should  only  be 
effected  by  the  general  consent  of  all  nations. 

On  the  motion  for  the  second  reading  of  this  Bill. 

Th~  Lord  Chancellor  wished  to  correct  a  misapprehension  which 
appeared  to  have  prevailed  out  of  doors  in  reference  to  his  statement  on 
introducing  the  Bill.  It  appeared  to  be  supposed  that  he  had  stated  to 
their  Lordships  that  the  judges  who  decided  the  '  Franconia'  case  had 
overlooked  an  Act  of  Parliament,  and  that  if  the  Act  had  not  been  over- 
looked there  might  have  been  a  different  decision.  What  he  had  stated  was 
this.  He  had  read  to  their  Lordships  a  passage  from  the  judgment  of 
Mr.  Justice  Lush,  in  which  the  position  was  laid  down  that  if  Parliament 
had  legislated  in  reference  to  the  waters  where  the  collision  had  occurred 
it  would  have  conferred  jurisdiction  on  the  Court.  In  reference  to  that 
statement  he  (the  Lord  Chancellor)  pointed  out  that  under  the  Regula- 
tion Customs  Act  of  1848  the  Commissioners  of  the  Treasury  made  an 
order  declaring  the  limits  of  the  port  of  Dover  to  extend  three  miles  out 
to  sea,  and  that  the  collision  had  occurred  within  that  limit.  But  that 
order  could  not  possibly  be  known  to  the  learned  judges  unless  it  had 
been  specially  brought  under  their  notice.  It  was  not  known  to  himself 
until  a  gentleman  connected  with  one  of  the  public  offices  had  called  his 
attention  to  the  subject.  He  did  not  wish  it  to  be  supposed  that  he  had 
said  that  the  learned  judges  had  overlooked  anything  which  should  have 
properly  come  under  their  notice. 
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§  2.  This  sovereign  right  of  legislation  extends  (with  the  Law  of 
exceptions  hereafter  to  be  mentioned)  to  the  regulation  ofpropert_ 
all  real  or  immovable  property  '  within  the  territorial  limits 
of  the  State,  no  matter  by  what  title  such  property  may  be 
held,  or  whether  it  belongs  to  aliens  or  to  citizens  of  the 
State.  The  law  of  the  place  where  real  or  immovable  pro- 
perty is  situate,  or  the  lex  loci  ret  sitce,  governs  in  everything 
relating  to  the  tenure,  title,  and  transfer  of  such  property. 
Hence  it  is  that  the  descent,  devise,  or  conveyance  of  real 
property,  in  a  foreign  country,  must  be  governed  by,  and 
executed  according  to,  the  local  laws  of  the  State  where  such 
property  is  situate.  And  where  these  local  laws  prescribe 
as  to  instruments  for  the  transfer  of  real  property,  particular 
forms  which  can  only  be  observed  in  the  place  where  it  is 
situated,  such  as  the  registry  of  a  deed,  or  the  probate  of  a 
will,  the  transfer  cannot  be  executed  in  a  foreign  country. 
By  the  rules  of  international  jurisprudence,  recognised 
among  the  different  nations  of  the  European  continent,  if 
the  lex  loci  rei  sitce  allows  the  property  to  be  alienated  by 
deed  or  will,  and  does  not  require  forms  to  be  necessarily  ob- 
served in  the  place  where  it  is  situated,  the  deed  or  will  may 
be  executed  according  to  the  law  of  the  place  where  it  is 
made.  But  the  application  of  the  rule  is  less  liberal  in  Great 
Britain  and  the  United  States,  the  formalities  required  by  the 
laws  of  the  States  where  the  land  lies  being  essential  to  the 
validity  of  the  transfer.2 

§  3.  With   respect  to  personal  or    movable  property,  the  Law  of 

same  rule  (lex  loci  rei  sitce]  generally  prevails,  except  that  the  Personal 

property 
law  of  the  place  where  the  person  to  whom  it  belonged  was 

domiciled  at  the  time  of  his  decease  governs  those  circum- 

1  In  England  the  simple  division  into  immovable  tenements  and 
movable  chattels  is  lost  in  the  many  exceptions  to  which  time  and  altered 
circumstances  have  given  rise.  Thus  shares  in  canals  and  railways  which 
are  sufficiently  immovable  are  generally  personal  property,  funded  pro- 
perty is  personal,  whilst  a  dignity  or  title  of  honour,  which  one  would 
think  to  be  as  locomotive  as  its  owner,  is  not  a  chattel,  but  a  tenement 
(William,  Rail  Property,  p.  8).  It  must, therefore, be  borne  in  mind  that 
in  international  law  the  term  personal  property  is  restricted  to  what  is 
movable  property,  and  no  more. 

:  Wheaton,  Elem.  Int.  /.^T«',  pt.  ii.  ch.  ii.  §  3  ;  Story,  Conflict  of  Laws, 
§§  364-373,  428-483;  Robinson  v.  Campbell,  3  Wlt'e,it.  A'.,  217; 
United  States  v.  Crosby,  7  Crunch  A'.,  115  ;  Coppin  i>.  Coppin,  2  /'. 
W.  R.,  291  ;  Brodie  v.  Barry,  2  Ves.  and  Beam.  A'.,  127  ;  Dmulas  ->>. 
Dundas,  2  Dow.  and  67.  A'.,  349  ;  Johnson  v.  Tirold,  i  Russ.  ami 
My.  A'.,  244. 
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t«>th"-  ptions  in  which  movables  have  no  intimate  rc-la- 
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pr«  •  Ution,    the    inalienability    of    movables,    their 

ation,    esi  h(  at    of  a    m  :i    to   the    public 

ISUry    or   a    piohil)itioi!  -t    e\i>ortin;^    movables,    and 

ill  of  whi<  h  the  /.M  r  la 

ibles     are      ,K  lually    loimd.    must      1  d      the 

•  hat  .1  transfer  « <f  per-<  .nal  pr-  -pi  rl  j  ;.  by 

the  law  of  the    owner's  d.-m;,  \alitl   \\h<  it   m.i>'  be 

sit:      ' 

II  .  lih    i.  '  •.•-'.  '         '  In!    /'' 

••   .         •    '         .  .  3  ; 


CH.VII     RIGHTS   OF    LEGISLATION    AND   JURISDICTION         189 

§  4.  The  general  law  of  contracts  is,  that  the  validity  °f 
every  contract  is  to  be  decided  by  the  law  of  the  place  where 
it  is  made,  or,  in  legal  phraseology,  the  lex  loci  contract/is  is 
to  govern   in  everything  respecting  the  form,  interpretation, 
obligation,  and    effect  of   the    contract.1     '  The    rule,'    says 
Story,  '  is  founded,  not  merely    in  the  convenience,    but  in 
the  necessities  of  nations  ;  for,  otherwise,  it  would  be  imprac- 
ticable for  them  to  carry  on   an  extensive  intercourse    with 
each  other.     The  whole  system   of  agencies,   purchases  and 
sales,  credits,  and  negotiable  instruments,  rests  on  this  foun- 
dation ;  and  the  nation  which  should  refuse  to  acknowledge 
the  common  principles,  would  soon  find  its  whole  commercial 
intercourse  reduced  to  a  state  like  that  in  which  it  now  exists 
with  savage   tribes.'     In   this,  as   a   general    principle,    there 
seems    a    universal    consent   of   courts    and    jurists,    foreign 
and    domestic.     The   same    rule    applies,   vice    versa,   to  the 
invalidity  of  contracts  :  if  void  or   illegal  by  the  law  of  the 
place  of  the  contract,  they  are  generally  held  void  and  illegal 
everywhere. 

We  have  already  mentioned  exceptions  to  this  rule,  in  the 
transfer  of  real  property,  which  is  governed  by  the  lex  loci  rei 
sit&,    and    in   the    transfer    of    immovable    property,    which, 
though  generally  governed  by  the  lex  domicilii,  is,  in   some 
cases,  subject  to  the  same  rule  as  real  property.     The  lex  loci 
contracttis  cannot  apply  to  the  personal  status  and  capacity 
of  the  citizens  of  a  State,  or  to  cases  where  it  would  conflict 
with   the  laws   of  another  State   in   respect   to  its  police,  its 
health,  its  commerce,  its  revenue,  and  generally  its  sovereign 
authority,  and  the  rights  and  interests  of  its  citizens.  '  These 
exceptions,'  says   Story,  '  result   from  the   consideration  that 
the   authority  of  the  acts  and  contracts  done  in  other  States 
are  not,  proprio  vigore,  of  any  efficacy  beyond  the  territories 
of  that   State,  and  whatever  is  attributed  to  them  elsewhere 
is  from  comity  and  not  of  strict  right  ;  and  every  independ- 
ent community   will,  and   ought    to,  judge  for  itself  how  far 

Howard  /?.,  483  ;  Sill  v.  Worswick,  I  H.  />'/.  R.,  665  ;  Cammel  v.  Sewell, 
5  H.  and  N.,  728  ;  Moultrie  v.  Hunt,  N.  K,  394  ;  Wallace  v.  Attorney- 
General,  L.  A'.  I,  ch.  i.  ;  Story,  Conflict  of  Laws,  §  383. 

1  But  such  contract  cannot  be  enforced  in  England  unless  such 
evidence  as  the  English  law  requires  be  produced.  Thus  where  the 
Statute  of  Frauds  requires  evidence  in  ii>ritin^,  such  evidence  must  be 
forthcoming,  although  the  lex  loci  contract 'its  does  not  require  it  (Leroux 
v.  Brown,  12  C.  B.,  80 1). 


I  . 


I  NTT.RN. \TION.\I.    LAW 


(  II.     VII 


Excfp- 


that  comi'  lit   to  extend.      Tin-   reasonable   limitation  is, 

that  it  shall  not  -ulTcr   prejudice   by  its   comity.      Mr.    |u  ' 
1'.     t   has,  W   '         rcat   I  aid    that,   in  turning  u; 

the    comity   of  nati  inter    K>t>i»tum:    ' 

\im    that    th  .ity    cannot    prevail    in  where   it 

3  the  !  .  r  Own  country,  the  law  of  nature,  or  the 

lav.  tS,    tin  i  which    are    in    evasion   Of 

.d  «if  the  lau ••>  of  a  country,  or  the   rights  or  duties  of  its 
sub     •  •      "'d  morals,  or  religion,  or  public 

hts,   and    coir  d    to    the    national  policy  or  in- 

stitutions, are   dinned   nullities  in  e\ery   cotmtr;.  by 

h  considerations,  although   they  may  be   valid  by  the  1  •-. 
of  the  place  where  they  are  : 

§  5.    Hut,  with    regard  to   tin  '  to  1 


"ule      international    comity  as    applicable    to   contra    '         '    ;  :ial 

of  comity    properly,  it    must  be  remembered    that   the  rule   is   based,  not 
on    the    conformity,  but    on    the   repugnancy    of  the    law- 
different  When,    th'  it    is    said    that    miiti 
opposed  to  the  national  policy  and   institutions  of    .  .  or 
to  :^,  ,od  morals,  are  excepted  from  tin                                .it\-, 

it  is  not  meant  that  all  contracts   unauthorised  by  or  opp«  • 
to  the    Inn's  of  a    State   are    thus    •  <.'..      ( 'oinity    is   the 

:eral  rule,  ami  the  exceptions  an      tl     ''*y  limited          .      not 
to  affe.  t  the  print  iple  which  is  recognised  and  established    by 
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for  the    >ale   and   deliver)'  of  slaves  in  a   foreign  \-.  here- 

such    sale    is    not    prohibited,    i;  -ind    in   another  S 

wh  .not  be  imported.     But,  if  the  delivery  was  to 

be  in  a  State  where  the  importation  was  interdicted.  th>-  con- 
tract could    not    be  -lied  mi  in  the   interdi  State,  because 
the  ;_;i\  in;.;  of    lei'.al   (  lie.  t     to    such  a  Colltl..    '  ,l'.d   b( 
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State   where  they  are   not   allowed   if  the  parties  were  not 
domiciled  in  the  latter  State.      In  Massachusetts  a  marriage 
between  a  man  and  his  deceased  wife's  sister  is  lawful,  but  it 
is  not  in  some  States  of  the  Union.     Such  a  marriage  cele- 
brated there  would  be  held  valid  in   any  other  State  of  the 
Union,  and  the  parties  entitled  to  the  benefits  of  the  matri- 
monial contract.     But  if  a  foreign  State  allows  of  incestuous 
marriages  between  parent  and  child,  such  marriage  could  not 
be  allowed  to  have   validity  in  any  Christian  State.     In  an 
action  on  a  contract  made  in  a  foreign  State  by  a  prostitute 
to  recover  the   wages   of    her  prostitution,  this  contract,  if 
lawful  where  it  was  made,  could  not  necessarily  be  the  legal 
ground  of  an  action  elsewhere  ;  for  the  consideration  is  con- 
fessedly immoral,  and  a  judgment  in  support  of  it  would  be 
pernicious  from   its   example.     And,  perhaps,  all  cases   may 
be  considered  within  this  exception   which  are  founded  on 
moral  turpitude,  in  respect  either  of  the  consideration  or  the 
stipulation.      It    is    thus    seen    that  these    exceptions,    with 
respect  to  national  policy  and  good  morals,  must,  in  the  first 
case,  be  limited  to  contracts  the  execution  of  which  would  be 
repugnant  to  its  interests  and  rights  of  sovereignty  ;  and,  in 
the  second  case,  those  which  are  founded  on  moral  turpitude, 
in  respect  either  of  the  consideration  or  the  stipulation.     So, 
when  it  is  said  that  the  rule  of  comity  does  not  apply  to  con- 
tracts made   in  evasion  or  fraud  of  the  laws  of  a  country,  or 
of  the  rights  and  duties  of  its  subjects,  it  is  not  meant  that 
all  contracts  made  in  conformity  with  laws  of  the  place  of  the 
contract  (but  which  would  have  been  void  if    made  in   the 
place  of  the  forum,  as  being  prohibited  by  its  laws)  are  ex- 
ccpted  from  that  rule.      In  certain  cases  where  the  law  of  a 
State  prohibits  particular  kinds  of  voluntary  assignments  for 
the  benefit  of  creditors,  it  has  been  held  that  those  made  in 
foreign  States,  and  which  come  within  the  prohibition,  although 
valid  by  the  law  of  the  place  where  made,  will  not  be  sus- 
tained in  the  forum  of  the  State  so  prohibiting  them.     But 
the  exception  in  those  cases  is  not  made   on    the  ground  of 
repugnancy  in  the  laws  of  the  two  places,  for  that  would,  as 
has  already  been  shown,  make  the  exception  the  general  rule, 
and  destroy  the  very  foundation  of  the  law  of  international 
comity.     The  exception,  with    respect  to  personal   property 
when    made,    has    been    based  on    the   fact  that  the    foreign 
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injurious    to    the    rights   and     inter.    • 
•    tin-  prohibiting    Stiitc,  and    it    has   been    limited   to 
•///////  its  jurist;  •   tin-  time   of  ti.  nine-lit, 

and  held  by  the  law  as  flt'ii^ctl  lor  the  payment  of  debts  due 

•:!iin  the  State.1 

of  Hut  while  the  law  of  the  place  where  the   contract    is 

procMd-     IIM'I('  ''il>^  generally  determine  the  obligation  ofthe  c«  -ntr.i   t, 

the  law  of  the  place  where  the  suit  is  pending  must  regulate 
the  remedy,  or  manner  of proceedin  I  I  -he  obligation. 
Thus,  if  a  contract  made  in  one  country  is  attempted  to  !>•• 

enforced,    or   comes    incidentally   in   question,   in    tile  jud 
tribunals  of  another,  everything  relating  to  the   forms   of  : 

.iid  the  rules  o|  evidence,  to  limitation  or  prescription, 
and  to  th'  'ition  of  judgments,  is  to  be  determined  solely 

:  i-xchisively  b\-  the  law  ofthe  State  where  the  pro,  ceding 
;  lending.  In  general  term-,  it  may  be  stated  that  the 
obligations  •  ,f  .1  contract  are  to  be  determined  by  the  lev 
Join  icilii  or  lev  loci  ti>nt  met  it  s,  and  the  proceeding  or  ren. 
f.  .r  enfon  in;^r  it  b\-  the  /(T  f,>ri.  '  The  IV.IM  nis  fur  this  doctrine,' 
says  justice  Story,  'a;  ;>vioi;s,  that  they  scarcely  require 

any  illustration.     The  business  of  the  administration  of  justi 
by  any  nation  is,  in  a  peculiar  and   emphatic   sense,  a   part   of 
its  public  rk;ht  and  duty.      Kach  nation  is  at  liberty  to   adopt 
1  be-t    c  i  imp  »rts  with   its   con- 

venience and  interest-,  and  the   interests  c,f  its   ,  ,v,  n    subji    I 
for  whom    its    laws   are    particularly   designed.      The   different 
kinds  of  remedies,  and  the  modes  of  proceeding    best    adapted 
to  enforce  rights  and  guard    against    wron-s,   must    materially 
depend  uj)on  the   strii'  ture   of  its   own  jurisprudence.      What 
would  be  well    adapted    to   the  jurisprudence,   customary   and 
positive,  of  one  nation,  for  rights   which    it    recognised,   <-r   for 
duties  which   it  enforced,   mi^ht   be   u  holly  unfit   for  th.-.: 
another  nation,  either  as  havinj  lefecl  •     •  n^ui.: 

of     tl;e     appioju-iate      remedial    justice \11    that    a 
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nation  can,  therefore,  be  justly  required  to  do  is  to  open  its 
own  tribunals  to  foreigners,  in  the  same  manner  and  to  the 
same  extent  as  they  are  open  to  its  own  subjects,  and  to  give 
them  the  redress,  as  to  rights  and  wrongs,  which  it  deems  fit 
to  acknowledge  in  its  own  municipal  code  for  natives  and 
residents.' l 

§  7.  The   right   of  municipal    legislation    of  a  sovereign  Law  of 

State  extends  to  everything  affecting  the  State  and  capacity  Personal 

J  J   capacity 

of  its   own  subjects,  with   respect   to    their    personal    rights  and  duty 

within  its  own  territory,  and  also,  with  certain  exceptions,  to 
the  regulation  of  the  conduct  of  all  persons  within  its  juris- 
diction,   whether    subjects    or    foreigners.       Moreover,    these 
municipal  laws,  in  some  cases,  operate  beyond  its  territorial 
jurisdiction,  with  respect  to  the  condition  and  personal  capa- 
city of  its  citizens,  when  resident  in  a  foreign  country ;  such 
as  the  qualities   of  citizenship,  legitimacy,  and   illegitimacy, 
minority  and  majority,  idiocy,  lunacy,  marriage  and  divorce. 
The  laws  of  a  State,  with  respect  to  these  qualities  or  capa- 
cities of  its  subjects,  travel  with  them  wherever  they  go,  and 
attach  to  them  in  whatever  country  they  are  resident.     But  it 
must  be  observed  that  the  municipal  laws  of  one  State  cannot 
interfere  with  any  rights  its  subjects  may  acquire,  or  privileges 
they  may  enjoy,  under  the  laws  of  another  State,  while  they 
are  resident  in  such  foreign  State,  and  without  the  jurisdiction 
of  their  own   country.       The  same  rule  applies  to  personal 
duties  and  obligations.     A  citizen  of  one  country,  naturalised 
or  domiciled  in  another  State,  enjoys  the  rights  and  privileges 
given  him  by  the  State  where  he  is  so  naturalised  or  domiciled. 
The  laws  of  his  native  country  cannot  affect  him  personally 
so  long  as  he  is  without  its  jurisdiction.     But  if  he  return  to 
his  native  country,  and  place  himself  within  its  jurisdiction, 
it  has  usually  been  held  that  he  becomes  not  only  subject  to 
its  laws  generally,  but  also  to  the  duties  and  obligations  of  his 
primitive  allegiance.      But   this  question  will   be  more  par- 
ticularly considered  in  the  chapter  on  national  character. '- 

1  Story,  Conflict  of  LawS)  §§  556-7  ;  Roullenois,  Tmitt'-  dcs  Lois,  &c., 
torn.  ii.  p.  462  ;  Robinson  i>.  island,  2  Hun:  A'.,  1084  ;  Fenwick  v.  Scar-,, 
I  Cranili  A'.,  259  ;  Peninsular  and  Oriental  Steam  Navigation  Company 
V.  Sluind,  3  Moo;-  I'.C.  (N.S.),  290  ;  I)i  Sora  ?/.  Phillips,  m  //.  <>/'/..,  i>  ;  j. 
See  Duncan  z/.  Campbell,  12  .s'////.,  616,  as  to  interpretation  of"  Smirh 
deed  according  to  Kn^lish  Ic^al  terms. 

•  ////>-<?,  cli.  \ii.  ;    Martens,  /'/>'< /s    Jit    nrnil  dcs   OV//Y,  §§  92  et  seq.  ; 
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rights  and  privileges  in  respect  of  property  as  are  above  ex- 
pressly mentioned.  The  harsh  rules  against  aliens  have  also 
been  limited  in  most  of  the  States  of  the  American  Union  by  the 
decisions  of  courts  and  statutory  dispositions.  The  American 
Union,  as  such,  has  no  law  of  succession,  of  inheritance,  of 
descent,  of  filiation,  or  of  tenure  of  land,  whether  in  the  case 
of  citizens  of  the  United  States  or  of  foreigners.  Relationship, 
inheritance,  testaments,  successions,  tenure  of  estates  real  and 
personal,  all  these  are  questions  of  the  local  law  of  the  individual 
States.  In  their  treaties  with  foreign  countries,  the  United 
States  have  stipulated  against  the  application  of  the  right  of 
escheat,  or  the  droit  d'aubaine,  to  aliens  claiming  real  estate 
by  descent  in  the  United  States,  and  that  the  descent  should 
be  the  same  as  if  such  foreigner  were  not  disqualified  by 
alienage.  It  has,  however,  been  contended  by  some  that  the 
Federal  Government  has  no  power,  under  the  Constitution,  to 
abrogate  by  treaty  an  incompatible  law  of  either  of  the  States, 
and  that  the  State  laws  must  control  in  such  matters,  notwith- 
standing the  provisions  of  treaties.  But  the  courts  have 
generally  held  that  such  treaties  are  within  the  powers  of  the 
Union.  And  now  aliens  are  able  to  hold  land  in  most 
European  States,  either  without  any  conditions,  or  on  the 
condition  of  reciprocity,  granted  by  the  Government  of  the 
alien.1 

§  10.  By  the  laws  of  some  countries,  marriage  is  considered  Foreign 
in  no  other  light  than  as  a  civil  contract,  while  in  others  it  n 
becomes  a  religious  as  well  as  a  natural  or  civil  contract  ;  '  for 
it  is  a  great  mistake,'  says  Story,  '  to  suppose  that  because  it 
is  the  one,  therefore  it  may  not  likewise  be  the  other.'  The 
Roman  Catholic  Church  holds  it  to  be  a  sacrament,  although 
the  parties — not  the  priest — are  the  ministers.  Protestants 
do  not,  as  a  rule,  do  so  ;  they  account  it  as  of  Divine  origin, 
and  invest  it  with  the  sanction  of  religion.  Yet  all  decisions 
attest  that,  however  deeply  the  religious  nature  of  marriage 
may  engage  the  affections  of  the  community,  the  law  leaves 

1  Report  of  Naturalisation  Commission,  1869  ;  Uouvicr,  Law  Dic- 
li<»iary,\vfo.  'escheat;'  Kent,  Coin,  on  Amcr.  Law,  vol.  iv.  p.  420; 
Illa< -kstone,  Conuncntitries,  vol.  ii.  p.  244;  Fairfax's  Lessees.  Hunter's 
Lessee,  7  Crunch  A'.,  627  ;  Ware  -u .  Hilton,  3  Dull.  A'.,  242  ;  Chirac  7'. 
Chirac,  2  l\'hcal.  A'.,  259;  ( )rr  v.  Hodgson,  4  ll'/icat.  A'.,  453;.  the 
'Society,'  &c.  -v.  New  Haven,  8  Wheat.  A'.,  464  ;  Huyhes  v.  Kchv.mls,  9 
IVIicat.  A'.,  489  ;  Hanks  v.  Carneal,  10  tt'/icat.  A'.,  181  ;  llenkb  V,  Uup 
3  I \tcrs.  A'.,  242  ;  the  People  ?/.  <  lerke,  5  Cal.  A'.,  381. 
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forms  of  the  place,  the  marriage  is — subject  to  the  essentials 
of  the  contract — everywhere  valid.    But  it  does  not  necessarily 
follow  that  a  marriage  celebrated  according  to  the  form  and 
rites  of  the  lex  douiicilii  of  the  parties,  or  celebrated  otherwise 
than   in  accordance  \vith   the   formalities   of  the  lex  loci,   is 
always  void.     Thus,  the  matrimonial  law  of  Jews  in  England 
is  their  own  matrimonial  law.     In  the  English   factories  at 
Lisbon,  Leghorn,  Oporto,  Cadiz,  and  in  factories  in  the  East, 
Smyrna,  Aleppo,  and  others,  in  all  of  which   (some  of  these 
establishments    existing    by    authority    under    treaties,    and 
others  under  indulgence  and  toleration)  marriages  are  regu- 
lated by  the  law  of  the  original  country  to  which  they  are 
still    considered    to    belong.     A    marriage    of   the    orthodox 
Greek   Church  in   Turkey  depends   on    the  canons    of   that 
Church  without  reference  to  Mahometan  ceremonies.     On  the 
same  principle  marriages  of  foreign  subjects  in  the  houses  of 
their  ambassadors,  or  on  board  of  their  ships  of  war,  or  within 
the  lines  of  their  army  in  a  foreign  country,  are  sanctioned 
and  are  reputed  to  be  valid.     In  all  these  cases  the  formalities 
of  the  lex  domicilii  are  observed.     Lord  Stowell  remarks  that 
if  such  practice  '  had  been  sanctioned  by  long  acquiescence 
and  acceptance  of  the  one  country  that  has  silently  permitted 
such  marriages,  and   of  the  other  that  has  silently  accepted 
them,  the  courts  of  this  country,  I  presume,  would  not  incline 
to  shake  their  validity  upon  these  large  and  general  theories, 
encountered    as    they  are    by   numerous    exceptions    in    the 
practice  of  nations.' '     The  lex  doniicilii,  or  law  of  the  place 
where  the  parties  are  domiciled,  governs  the  essentials  of  the 
marriage  contract.     And   if  by  the  latter  law  it  be  declared 
that  the  wanting  of  certain  essentials  invalidates  a  marriage, 
the  marriage  (although  by  municipal   law  it  may  be  valid  in 
the    country  where    celebrated)    is    void    in    the    country   of 
the  domicile.     The  above  principles  are  maintained  by  the 
European  States  generally,  and,  since   1858,  by  Great  Britain 
also.2 

1  Ruding  v.  Smith,  i  Consist.,  390. 

2  Brook  -v.  Brook,  9  H.  L.  Rep.,  212. 

Two  Portuguese  cousins  contracted,  in  London,  marriage,  illegal  by 
the  law  of  Portugal  on  the  ground  of  consanguinity,  and  returned  to 
Purtugal  and  continued  to  reside  there;  they  never  cohabited.  The 
Court  of  Appeal  dei  I  a  red  the  nullity  of  the  marriage,  determining  that  if 
the  parties  had  been  English  subjects,  domiciled  in  England,  the  inania;_;i- 
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and  the  essentials  are  to  be  decided  by  the  lex  loci,  and  that 
the  lex  domicilii  has  no  voice  in  the  matter. 

-But  there  are  certain  exceptions  to  the  general  Inter- 
national rule,1  the  most  prominent  of  which  are  those  of 

country  the  laws  of  which  prohibit  their  marriage.  All  persons  are 
legally  bound  to  take  notice  of  the  laws  of  the  country  where  they  are 
domiciled.  No  country  is  bound  to  recognise  the  laws  of  a  foreign  State 
when  they  work  injustice  to  its  own  subjects,  and  this  principle,  the  Court 
explained,  would  prevent  the  judgment  in  the  present  case  being  relied 
on  as  an  authority  for  setting  aside  a  marriage  between  a  foreigner  and 
an  English  subject  domiciled  in  England,  on  the  ground  of  any  personal 
incapacity  not  recognised  by  the  law  of  this  country  ;  if  Brook  ?/.  Brook 
(9  //./..,  2 1 2)  had  been  a  decision  on  the  question  arising  on  this  petition, 
it  would  have  been  sufficient  without  more  to  refer  to  it  as  decisive,  but 
the  judgment  in  that  case  only  decided  that  the  English  Courts  must 
hold  invalid  a  marriage  solemnised  abroad  between  two  English  subjects 
domiciled  in  England  who  were  prohibited  from  intermarrying  by  an 
English  statute,  even  though  the  marriage  were  solemnised  during  a 
temporary  sojourn  in  a  foreign  country  (Sottomayor  v.  De  Barros,  L.  R., 
3  Prob.  Div.,  i). 

The  Court  of  Appeal  having  thus  declared  the  marriage  null  on  questions 
of  law,  certain  questions  of  fact  raised  by  the  Queen's  Proctor  were  deter- 
mined by  the  Court  of  Probate.  The  Court  held  that  there  had  been  no 
fraud  or  collusion  between  the  parties,  but  that  they  had  intended  to 
contract  marriage,  and  that  the  domicile  of  the  husband  was  at  that  time 
in  England.  Further,  that  the  validity  of  a  marriage  in  England  must, 
though  the  domicile  of  one  of  the  parties  be  foreign,  be  decided  according 
to  the  law  of  England  ;  that  marriage  is  based  upon  the  contract  of  the 
parties,  but  it  is  also  a  status  arising  out  of  the  contract,  to  which  each 
country  is  entitled  to  attach  its  own  conditions  both  as  to  its  creation  and 
duration  ;  that  the  ignorance  of  the  parties  as  to  the  effects  of  Portuguese 
law  upon  the  validity  of  the  ceremony  could  not  affect  the  validity  of  the 
marriage,  and  that  the  marriage  was  lawful.  (Sottomayor  v.  De  Barros, 
5  L.  R.,  Prob.  Div.,  94.) 

All  marriages  contracted  by  French  subjects,  detained  in  foreign 
countries  as  prisoners  of  war,  in  1812,  were  deemed  by  French  law  to  be 
totally  invalid.  (Ann.  Reg.,  vol.  82,  p.  153.) 

1  Huberus  (lib.  i.  tit.  iii.  §  9)  declares  those  marriages  invalid  which 
are  an  evasion  or  fraud  upon  the  law  of  the  country  to  which  the  parties 
belong,  or  in  which  they  are  domiciled.  See  also  Pothier,  Traitc  dit 
Manage,  n.  263.  But  such  marriages  were,  until  1858,  held  good  in 
England,  and  still  are  in  America  (Compton  v.  Bearcroft,  commented  on 
in  Scrimshire  v.  Scrimshire,  2  ffa^g.  Consist.  A'.,  443  ;  Medway?/.  Need- 
ham,  16  Mass.  R.,  157  ;  Putnam  •v"  Putnam,  8  Pick.  R.,  433).  See  West 
Cambridge  v.  Lexington  (i  Pick.  R.,  596)  as  to  the  legitimacy  of  the  issue 
of  a  person  divorced  a  vinculo,  and  declared  incapable  of  marrying  again, 
but  who  had  gone  into  a  neighbouring  State  and  contracted  a  new  mar- 
riage. Gretna  Green  and  such  like  clandestine  Scotch  marriages,  for  the 
purpose  of  evading  the  English  law,  were  formerly  held  to  be  valid  on 
account  of  the  construction  of  the  English  statute  on  marriage  ;  but  it  is 
doubtful  if  they  would  be  held  so  now.  The  question  is,  however,  so  far 
as  England  is  concerned,  settled  by  the  19  and  20  Viet.,  c.  96,  which 
enacts  that  such  marriage  in  Scotland  shall  not  be  valid  'unless  one  of 
the  parties  had  at  the  date  thereof  his  or  her  usual  place  of  residence 
there,  or  had  lived  in  Scotland  twenty-one  days  next  preceding  such 
marriage.' 
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marriage.  But  this  decree  of  this  Council  concerning  marriage 
has  not  been  received,  and  therefore  is  not  binding,  in  many 
countries — England  among  others.  It  seems,  however,  to 
have  been  the  Common  Law  of  England  (and  perhaps  of 
Ireland)  that,  in  order  for  a  man  to  obtain  rights  over  his 
wife's  property,  or  for  a  woman  to  become  entitled  to  dower, 
the  consent  of  the  parties  should  be  given  in  the  presence  of 
some  person  episcopally  ordained,  not  necessarily  a  priest, 
nor  willingly  listening  to  the  giving  of  the  consent,  nor  being 
in  a  church. 

Marriages  by  mere  consent  were  abolished  in  England  in 
J753  by  Lord  Hardwick's  Act  (26  Geo.  II.,  c.  33),  and  this 
Act  was  extended  to  Ireland  by  the  58  Geo.  III.,  c.  Si.  In 
Scotland,  marriages  by  mere  consent  entitled  the  parties  to 
all  the  rights  of  property,  as  fully  as  if  the  marriage  had  been 
celebrated  in  facie  Ecclesicz.  The  principal  statutes  affecting 
marriages  in  England  at  the  present  time  are  the  6  &  7 
Will.  IV.,  c.  85  ;  7  Will.  IV.,  c.  i  ;  i  Viet,  c.  22  ;  and  19  & 
20  Viet,  c.  119  ;  and  in  Scotland  the  41  &  42  Viet,  c.  43. 
The  reported  cases,  Dalrymple  v.  Dalrymple  (2  Hagg.  Con- 
sist., 54)  and  Reg.  v.  Millis  (10  Cl.  &  Fin.,  534),  afford  much 
information  on  this  subject.  The  essentials  required  by  the 
lex  domicilii  of  every  country  are  various.  Those  exacted  by 
the  French  law  in  particular  are  very  numerous.  As  before 
stated,  the  want  of  such  essentials  renders  a  marriage  null  and 
void  in  the  country  of  the  domicile.  It  is  not  possible  to  point 
out  here  all  the  essentials  required  by  every  country. 

With  respect  to  the  rights,  duties,  and  obligations  arising 
from  the  marriage  relation,  we  must,  in  many  cases,  look  to 
the  law  of  the  domicile.  It  is,  therefore,  obvious  that  the 
rules  of  international  jurisprudence  with  respect  to  this  con- 
tract are  somewhat  variable,  according  to  the  peculiar 
circumstances  of  each  case.  Moreover,  on  some  questions 
arising  out  of  this  relation,  no  rule  can  be  said  to  be  yet 
established,  there  being  a  direct  conflict  in  the  judicial  decisions 
of  different  States  and  in  the  opinions  of  the  most  eminent 
of  text-writers.  After  a  full  survey  of  the  writings  and  cases, 
foreign  and  domestic,  on  this  subject,  Story  lays  down  the 
following  general  rules  as  the  result  of  his  examination  : 
i.  Where  there  is  a  marriage  in  a  foreign  country,  and  an 
express  nuptial  contract  with  respect  to  personal  property,  it 
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contained  in  the  Imperial  Constitutions.  This  appears  to 
have  been  the  law  until  the  ninth  century,  at  which  period 
divorces  were  only  permitted  for  some  of  the  causes  laid  down 
by  Justinian  (Code  5,  17,  n,  De  Repud.,  Nov.  22,  Nov.  117, 
cc.  8  and  9).  The  Justinian  legislation  on  the  subject  of 
divorce  (repeated  in  the  Basilica)  was  in  observance  at  the 
time  of  the  Council  of  Trent  (1563),  although  the  decrees  of 
councils  and  of  synods,  or  the  rescripts  of  Popes,  had  long 
endeavoured  to  determine  the  unhappy  practice.  The  Council 
•of  Trent  effectually  put  an  end  to  it  in  Western  Christendom. 
But  the  Orthodox  Greek  Church,  and  other  Oriental  Churches, 
adhered  to  the  Imperial  Constitutions.  Divorce  was  permitted 
in  England  by  the  20  and  21  Viet,  c.  85,  in  1857  ;  and  since 
the  middle  of  this  century  it  has  been  legalised  in  many 
European  countries.  Divorce  Acts  have  been  frequent  from 
early  times  in  almost  all  the  North  American  Colonies  and 
States.  With  respect  to  international  jurisprudence  on  this 
subject,  '  it  is  deemed  by  all  modern  nations  to  be  within  the 
competency  of  legislation/  says  Story,  '  to  provide  for  such  a 
dissolution  and  release  in  some  form,  and  for  some  cause. 
And  there  is  no  doubt  that  a  divorce,  regularly  obtained, 
according  to  the  jurisprudence  of  the  country  where  the 
marriage  was  celebrated,  and  where  the  parties  are  domiciled, 
will  be  held  a  complete  dissolution  of  the  matrimonial  con- 
tract in  every  other  country.  I  say,  where  the  marriage  is- 
celebrated,  and  where  the  parties  are  domiciled,  for  both  in- 
gredients are,  or  may  be,  material,  and  the  presence  of  one 
and  the  absence  of  the  other  may  change  the  legal  predica- 
ment of  the  case.  The  real  difficulty  is  to  lay  down  appro- 
priate principles  to  govern  cases  where  the  marriage  is  cele- 
brated in  one  place,  and  the  parties  are  domiciled  in  another  ; 
where  there  is  a  change  of  domicile  by  one  party,  without  a 
similar  change  by  the  other  ;  where,  by  the  law  of  the  place 
of  celebration,  the  marriage  is  indissoluble,  or  dissoluble  only 
under  peculiar  circumstances,  and  by  the  law  of  another  it  is 
dissoluble  for  various  causes,  and  even  at  the  pleasure  of  the 
parties.'  On  this  subject  there  is  some  conflict  of  authori- 
ties, but  it  is  not  our  intention  to  examine  these  discussions.1 

1  Story,  Conflict  of  Laics,  §§  108-230;  Kent,  Com.  on  Aincr.  Law, 
vol.  ii.  p.  62  ;  Ferguson,  On  Marring  and  /VTV;VI',  vol.  i.  §  18  ;  Erskinc, 
Institutes,  b.  i.  tit.  vi.  §§  38,  43  ;  Wheaton,  Elan.  Int.  IMIC,  pt.  ii.  i  h.  ii. 
§  7  ;  Connelly  v.  Connelly,  2  Law  and  Eg.  A'.,  570  ;  Dorsey  v.  Dorsey, 
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be  made  between  mere  commercial  regulations  permitting  or  pro- 
hibiting a  certain  trade,  and  statutes  creating  a  criminal  offence, 
with  personal  penalties  expressly  applicable  to  all  the  citizens 
of  the  State.  The  commercial  domicile  of  a  party  may  some- 
times exempt  him  from  the  operation  of  the  laws  of  trade  of 
his  own  country,  but  whilst  his  former  allegiance  continues 
he  is  liable  to  incur  the  penalties  of  a  criminal  offence  against 
his  own  country,  which  penalties  may  be  enforced  whenever 
he  comes  within  the  reach  of  its  municipal  laws.1 

§  13.  It  is  laid  down  as  a  general  principle  of  international  L*ws  of 
jurisprudence,  that  a  discharge  of  a  contract  by  the  law  of  the  ruptcy 
place  where  it  is  made,  is  a  discharge  everywhere,  no  matter 
whether  made  between  a  citizen  and  a  foreigner,  or  between 
foreigners.  But  in  the  application  of  this  rule  it  is  necessary 
to  distinguish  between  cases  where,  by  the  lex  loci,  there  is  a 
virtual  or  direct  extinguishment  of  the  debt  itself,  and  where 
there  is  only  a  partial  extinguishment  of  the  remedy.  By 
the  bankrupt  and  insolvent  laws  of  some  States  there  is  an 
absolute  discharge  from  all  rights  and  remedies  of  the  cre- 
ditors, while  in  other  States  these  laws  fall  far  short  of  this 
extent  and  operation,  neither  the  obligation  nor  the  remedy 
being  entirely  extinguished.  So  far  as  the  bankrupt  code 
merely  forms  a  part  of  the  remedy  for  a  breach  of  the  con- 
tract, it  belongs  to  the  lex  fori,  which  cannot  operate  extra- 
territorially  within  the  jurisdiction  of  any  other  State  having 
the  exclusive  right  of  regulating  the  proceedings  of  its  own 
courts  of  justice.  But  where  the  examination,  instead  of  being 
merely  contingent  upon  the  failure  to  perform  the  obligation 
through  insolvency,  enters  into  and  forms  an  essential  ingre- 
dient of  the  original  contract  itself,  by  the  law  of  the  country 
where  it  is  made,  it  cannot  be  enforced  in  any  other  State  by 
the  prohibited  means.  This  has  led  to  various  refinements 
and  distinctions  in  the  application  of  the  principles  of  inter- 
national jurisprudence  to  the  law  of  bankruptcy,  which  it  is 
not  our  object  to  discuss.2 

1  Foelix,  Droit  Int.  /V/rr,  §§  510  532  ;  American  Jurist,  vol.  x\ii. 
pp.  381  386  ;  Masse,  Droit  Commercial,  torn.  ii.  §§  38,  376  et  seq.  ; 
Bello,  Derecho  International,  pt.  i.  cap.  iv.  §§  5,  6. 

'•  Lord  Stair's  Institutions,  vol.  i.  p.  4,  note,  ed.  1832  ;  Rose,  Cases  in 
Bankruptcy,  vol.  i.  p.  462  ;  Kent,  Coin,  nn  .-liner.  I.,m\  vol.  ii.  p.  ;<,  ,  ; 
Harrison?'.  Sterry,  5  Crunch  R.,  289;  Ojjdcn  -<>.  Samulers,  n  \\'/ic,it. 
A'.,  153;  Sturges  v.  Crowningshield,  4  Wheat.  A'.,  122  :  .Munnillan  v. 
McNeil,  i  ll'/ical.  R.,  209  ;  Le  Roy  v.  Crowningshield,  2  .U,i\n//  A1.,  \<>\  ; 
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the  laws  of  another  country,  it  nevertheless  can  punish  the 
crimes  of  its  own  citizens  under  its  own  laws,  if  within  their 
reach,  no  matter  where  the  crime  may  have  been  committed. 
Thus,  the  laws  of  treason  are  binding  upon  the  subjects  of  a 
State  no  matter  where  the  treasonable  act  is  done,  for  their 
allegiance,  until  changed,  is  considered  as  travelling  with  them 
wherever  they  may  go.1 

§    15.   It  may  be  stated,  in  general  terms,  that  the  judicial  Judicial 


power  of  a  State  is  coextensive  with  its  legislative  power,  a°° 
and  is  independent  of  every  other  State.  The  general  position, 
however,  must  be  qualified  by  the  exceptions  to  its  applica- 
tion arising  out  of  express  compacts  with  others,  by  which  it 
may  part  with  certain  portions  of  its  sovereign  rights  or 
modify  the  exercise  of  its  powers  as  a  sovereign  and  inde- 
pendent State.2  It  must  be  noticed  also  that  its  judicial  power 
does  not  embrace  those  cases  in  which  the  municipal  claims 
of  another  nation  operate  within  its  territory,  such  as  the  cases 
of  foreign  ministers,  or  of  a  fleet  or  army  coming  within  its 
territorial  limits,  by  its  permission,  either  express  or  implied. 
It  has  already  been  stated  that  the  maritime  territory  of  every 
State  extends  to  the  ports,  harbours,  bays,  mouths  of  rivers, 
and  adjacent  parts  of  the  sea  enclosed  by  headlands  belong- 
ing to  the  same  State,  and  that  the  general  usage  of  nations 
has  superadded  the  extent  of  one  marine  league,  or  what  was 

inflict  the  punishment  on  the  native.  The  Attorney-General  in  the  House 
of  Commons  supported  the  action  of  the  naval  officers  ;  not  that  they  or 
any  other  Englishman  had  any  jurisdiction  to  try  the  native,  but  because 
when  a  savage  attacks  a  British  subject,  and  when  it  is  necessary  for 
securing  the  rights  of  British  subjects  to  levy  war  on  savages,  England 
was  perfectly  justified  in  so  doing. 

A  foreign  ship  cannot  set  up  against  a  British  vessel  with  which  she 
has  been  in  collision  the  British  vessel's  violation  of  British  Statute  Law 
on  the  high  seas,  for  the  foreigner  could  not  herself  be  bound  by  it,  as  it 
is  beyond  the  power  of  the  legislature  to  make  rules  applicable  to  foreign 
vessels  beyond  British  waters.  (The  '  Zollverein,'  Swab.  Adinir.  /\'</'., 
p.  96,  1856). 

See  further,  as  to  jurisdiction  exercised  abroad  by  Great  Britain,  the 
Foreign  Jurisdiction  Act  (1890),  and  the  Orders  in  Council  made  under 
them,  relating  to  China,  Japan,  Corea,  Cyprus,  Ottoman  dominions, 
Siain,  South  Africa,  West  Africa,  and  Zanzibar  ;  also  17  and  18  Viet.,  c. 
104,  sect.  267  ;  and  24  and  25  Viet.,  c.  100,  sects.  9,  57. 

Great  Britain  exercises  a  protectorate  over  the  State  of  Sarawak,  the 
Sultanate  of  Brunei,  and  the  possession  of  the  North  Borneo  Com- 
pany ;  also  on  the  Niger  through  the  National  African  Company. 

1   Masse,  />/•<>//  Ct»nm.,  t.  ii.  §§  39  et  seq.  ;   American  Jurist^  vol.  \.\ii. 
pp.  381-386  ;   Foclix,  l~>>-t>it  Int.  /Y/rr,  510  532. 
-  Sec  rh.  xi.  §  21. 
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reignty  over  them  is  complete  and  irresistible.  It  cannot  be 
controlled,  and  ought  everywhere  to  be  respected.  In  regard 
to  citizens  domiciled  abroad,  nations  generally  assert  a  claim 
to  regulate  the  rights,  duties,  acts,  and  obligations  of  their  own 
citizens  wherever  they  may  be  domiciled.  '  And  so  far,'  says 
Story,  '  as  these  rights,  duties,  obligations,  and  acts  afterward 
come  under  the  cognisance  of  the  tribunals  of  the  sovereign 
power  of  their  own  country,  either  for  enforcement,  or  for  pro- 
tection, or  for  remedy,  there  may  be  no  just  ground  to  exclude 
this  claim.  But  where  such  rights,  duties,  obligations,  and 
acts  come  under  the  consideration  of  other  countries,  and 
especially  of  the  country  where  such  citizens  are  domiciled, 
the  duty  of  recognising  and  enforcing  such  claim  of  sove- 
reignty is  neither  clear  nor  generally  admitted.  The  most 
that  can  be  said  is,  that  it  may  be  admitted  ex  comitate  gen- 
tium ;  but  it  may  also  be  denied  ex  justitid  gen tium,  wher- 
ever it  is  deemed  to  be  injurious  to  the  interests  of  foreign 
nations,  or  subversive  of  their  policy  or  institutions.  No  one, 
for  instance,  could  imagine  that  a  judgment  of  the  parent 
country  confiscating  the  property  or  extinguishing  the  per- 
sonal rights  or  capacities  of  a  native  on  account  of  such  foreign 
residence,  would  be  recognised  in  any  other  country.  And  it 
would  be  as  little  expected,  as  a  matter  of  right,  that  any 
other  country  would  enforce  a  judgment  against  such  person 
in  the  parent  country,  obtained  in  invitum,  on  account  of  a 
supposed  contumacy  in  remaining  abroad,  to  which  he  had 
never  appeared,  and  of  which  he  had  received  no  notice,  how- 
ever, it  might  be  in  conformity  to  the  local  laws.' 

§  1 8.  The  same  distinguished  writer  says  that  it  is  clear,  Over  alien 
upon  general  principles  of  international  law,  that  a  nation  has  residents 
a  right  of  jurisdiction  over  foreigners  resident  in  the  country, 
and  the  extent  to  which  such  jurisdiction  shall  be  exercised  is 
a  matter  purely  of  municipal  arrangement  and  policy.  All 
persons  found  within  the  limits  of  a  Government  (unless  spe- 
cially exccpted  by  the  law  of  nations),  whether  their  residence 
is  permanent  or  temporary,  arc  subject  to  its  jurisdiction  ;  but 
it  may,  or  may  not,  as  it  chooses,  exercise  it  in  cases  of  dispute 
between  foreigners.  Thus,  in  France,  with  few  exceptions, 
the  tribunals  do  not  entertain  jurisdiction  of  controvcrsirs 
between  foreigners  respecting  personal  rights  and  interest- 
But  this  is  a  matter  of  mere  municipal  policy  and  convenience, 
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within  its  territory  results  as  .  si-(|uenee   of  the 

rule   relating   to   the   application  of  the  l?x  /<•<  i  rci  sit<c.      As 
everything  relating    to   the   tenure,  title,  transfer,  dc-!  cut,  and 
tamentary  disposition  of  real  property  is    regulated  by    the 
lo.  al  law.  til  pi'oi.  cedillas  in  courts  of  ju  'i"U 

to  that  species  of  property,  such  as  the  rules  ,,f  ( \  i,i,-:!< .-.  the 

forms   of  action    and    pleadings,   and    nil'  M,  must 

.trily  be  -overned  by  the  same  law.      This  jurisdiction  is 
liisivc.      '  In  re-pet  t    to   imm  •  •  >r\  . 

.-ry  attempt  of  a   foreign    tribunal   to   found   a    jurisdiction 
over    it   must,    from    the    \ery   nature   of  the   case,    be   ut: 
nugatory,  and  its  dec  i,-<-  nni-t  b.  •  for  e\  ipable  of 

tion  ///  />v//.      It  istriu-tli.it    property   within   a   country   d 
not    make    the    ou  ner    -enerally    a    subjei  t    of    the 
uhere  it  is  locally  situate,  but  it  subjects   him  to   his  jurisdic- 
tion   *,iitm/ni>t   >/ni</,  <•/  iilii/uo  ».  '.'.  actions,  s, ,  f. 
the1.              d  the  realty,  arc-  to  be  brought  in  the  p 
but   if  the  personal  dat:                          lima    In-    s,  parable-    in    their 
nature    and    char.nter,     thc-y     may     be     BV  aial 
;ioiis.'      The  ni                     nnon    law    is,   that    personal    .utioiis 
may  be  brought  in  any  place  \\here  the    party   detendant    can 
bi    loiind  ;   that  M  al  a>  tioil     must  be    bioir.dit  in  tin               I  >,: 

\    i.  .  )i. 

'.; 


CH.  vii      RIGHTS   OF    LEGISLATION    AND   JURISDICTION        211 

sites,  and  that  mixed  actions,  which  are  deemed  local,  are 
properly  referrible  to  the  same  tribunals.1 

S  20.  With  respect  to  jurisdiction  over  personal  property.  Over 

,  J    personal 
Story   says,   the  general  doctrine    is  not    controverted,    that  property 

though  movables  are,  for  many  purposes,  to  be  deemed  to 
have  no  situs,  except  that  of  the  domicile  of  the  owner,2  yet, 
this  having  but  a  legal  fiction,  it  yields  whenever  it  is  neces- 
sary, for  the  purpose  of  justice,  that  the  actual  situs  of  the 
thing  should  be  examined.  The  State  in  whose  territory 
personal  property  is  actually  situate  has  an  entire  dominion, 
sovereignty  and  jurisdiction  over  it  while  there,  as  it  has 
over  real  property,  and  it  may,  to  the  same  extent,  regulate 
its  transfer,  subject  it  to  process  and  execution,  and  control 
its  uses  and  disposition.  Hence  it  is  that,  whenever  per- 
sonal property  is  taken  by  arrest,  attachment,  or  execution 
within  a  State,  the  title  so  acquired  under  the  laws  of  the 
State  is  held  valid  in  every  other  State  ;  and  the  same  rule  is 
applied  to  debts  due  to  non-residents,  which  are  subjected  to 
the  like  process  under  the  local  laws  of  the  State.3 

§21.  Mr.  Wheaton  considers  the  rule,  with  respect  to  the  Qualifi- 

cation  of 
jurisdiction  of  a  State  over  personal  property  or  movables  the  rule 

within  its  territorial  limits,  to  be  the  same  as  over  immov- 
ables or  real  property,  with  this  qualification  :  that  foreign  laws 
may  furnish  the  rule  of  decision  in  cases  where  they  apply, 
whilst  the  forms  of  process,  rules  of  evidence  and  prescrip- 
tion are  governed  by  the  lex  fori.  '  Thus,'  he  says,  '  the  lex 
domicilii  forms  the  law  in  respect  to  a  testament  of  personal 
property,  or  succession  ab  intestate,  if  the  will  is  made,  or  the 

1  Story,  Conflict  of  Laws,  §§  551-555  ;  Huberus,  Pr(rlcctioncs,  lib.  i. 
tit.  iii.  §  15  ;  Livingston  v.  Jefferson,  4  HalTs  Aincr.  Lais  Jour.,  p.  78. 
But  English  Courts  have  made  decrees  concerning  foreign  real  pro- 
perty in  a  collateral  manner — i.e.  in  personatn — where  the  defendant  li.is 
"  appened  to  be  within  British  jurisdiction.  This  authority  is  exercised 
very  sparingly  ;  there  must  be  some  contract  or  equity  to  be  enforced, 
and  some  special  reason  to  call  for  its  enforcement — such  as  the  domicile 
of  the  defendant,  the  place  of  the  contract,  or  of  the  subject  matter. 
(Pen.  i>.  Baltimore,  i  Vcs.  Sen.,  444  ;  Paget  v.  Ede,  L.  R.,  18  Eq.  1 18  ; 
Morris  ?'.  Chambers,  30 /„./.,  c.  285  ;  Cookney  T.  Anderson,  31  Beav., 
452  ;  Abbott  i>.  Abbott,  6  L.  R.,  P.  C.,  220  ;  Harrison  7'.  Harrison,  /.  l\ 
8  Ch.,  342.) 

-  Re  Ewin,  i  C.  and  J.,  156;  Potter?'.  Brown,  5  Last,  130;  Countess 
D:Acunha's  Case,  i  Hagg.  Ecclcs.  Cas.,  237. 

:i  Story,  Conflict  of  Laws,  §  550;  Ogden  T.  Falliot,  3  Term.  R.,  733  ; 
Bissell  v.  Briggs,  9  Mass.  R.,  462-469  ;  and,  in  England,  I  l.nt  v.  1  Icrwig, 
L.  R.,  8  Ch.,  860  ;  Van  Grutten  T.  Digby,  31  Hcav.,  561  ;  36  and  37  Viet., 
cc.  66  and  38,  and  39  Viet.,  c.  77  ;  order  xi.  rule  i  of  Rules  ()f  1883. 
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rule  of  international  comity,  as  applied  to  contracts  inter  vivos 
and  dispositions  mortis  causa,  and  as  applied  to  foreign  bank- 
rupt laws,  and  to  foreign  voluntary  assignments  for  the  benefit 
of  creditors.  The  jus  disponendi,  or  right  to  dispose  of  property 
by  contracts  inter  vzvos,  has  its  origin  in  the  law  of  nature, 
and  is  not  the  offspring  of  legislation.  And  where  there  is  no 
statutory  provision  prohibiting  or  regulating  the  disposition  of 
property  by  a  particular  kind  of  contract,  such  a  disposition 
will  be  considered  good  and  valid.1  By  the  Roman  law,  the 
power  to  make  a  testament  belonged  peculiarly  and  exclu- 
sively to  citizens.  So  provides  the  Falcidian  law.  A  foreigner, 
therefore,  could  not  use  this  power.  The  decemviral  law  had 
granted  it  to  the  fathers  of  families,  whom  it  invested,  by  this 
act,  with  the  character  of  legislators,  which  would  have  been 
degraded  if  exercised  by  any  other  than  Roman  citizens.  In 
some  States,  the  treasury  appropriated  the  property  of  foreign- 
ers who  died  there  ;  hence  arose  their  inability  to  make  a 
testament ;  but  this  barbarous  law  no  longer  forms  part  of 
any  legislation.  The  French  law,  according  to  Pothier,  adopted 
the  maxim  of  the  Roman  law,  factiotestamenti  est  juris  civilis. 
For  that  reason,  a  foreigner  could  not  dispose  of  property  by 
testament.  He  was  forbidden  by  municipal  law.  But,  says 
Pothier,  the  right  to  dispose  of  property  by  acts  inter  vivos  is 
founded  on  fae.  jus  gentium,  the  law  of  nature.  And,  in  truth, 
it  cannot  be  otherwise.  Douiinium,  or  the  right  over  things 
which  are  ours,  consists,  according  to  all  writers  who  have 
denned  it,  of  two  parts — first,  the  right  to  dispose  of  the  thing, 

1  On  this  point,  Pothier,  in  his  Traite '  des  Personncs,\\-\  discussing  the 
laws  of  France,  thus  describes  the  origin  and  character  of  this  class  of 
contracts  :  'Although  foreigners  may  make  all  sorts  of  contracts  infer 
•vivos  ;  although  they  may,  in  this  manner,  dispose  of  property  which  they 
may  acquire  in  France,  either  by  titles  onerous  or  gratuitous,  they  cannot 
dispose  of  property  which  they  own  in  France,  either  by  testament,  or  by 
any  other  act  causa  mortis,  in  favour  of  foreigners  or  citizens  ;  neither 
can  foreigners  take  anything  by  testament,  or  by  any  other  act  causa 
mortis,  although  they  are  capable  of  donations  inter  i>ii'os.  This  differ- 
ence, which  the  law  establishes  between  acts  inter  ;  vVv.c  and  acts  ctiitxa 
mortis,  in  permitting  foreigners  to  do  the  former  and  prohibiting  them 
from  doing  the  latter,  is  founded  on  the  very  nature  of  these  ,u  ts.  A<  t-> 
inter  vivos  are  founded  on  the  droil  a  <•  (jus  gentium  or  law  of 

n.iMire).      Foreigners  enjoy  every  right  whi'  li  arises  It the  jus  ^•iitiiini. 

They  may,  therefore,  p>  il.jrm  all  soils  of  ai  '•  •  i liter  i'i,'os.  'I  he  light  to 
make  a  testament,  actm-  or  passive,  is,  on  the  <  outran,  derived  fioni  tin- 
civil  law — testamenti factio  est  juris  civilis — foreigners  not  en]o\ing  \\-hat 
is  of  civil  law,  have  not  this  faculty  or  right.'  (I'othier,  Tiailc  ii'cx  I'cr- 
sonncs,  pt.  i.  tit.  ii.  §  2.) 
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•.illy,  the  ri;.;ht  t<  '          lusively       When  either 

t    is    uantiiu;,    the    ifaininiunt    is    mutilated.      The   ri;^ht   to 
acquire-  property  is  the  ri^ht  to  hold  this  ,/ 

and   no  in.in  ran  In-  said    to  ha\e  full  pro;  a  tiling  u  ho 

has  ii«.t  tin-  ri;.;ht  to  di  •  .f  it  and  :  -.clusi\  ely. 

'IT.  then,  :  trily,  where  then:  is  the 

ri-ht  of  property.1 

Voluntary  I       m  the  s.inie  pi  itu  i]  i!e  n  suit  s  the  distinction  which 

menu  and  '  lally  made  by  the  Courts  of  tin-  t'm'tcd  States  bctu< 

aiii^n-       ;i    f.iiri^n    \oluntai\-   assiornment    Mr   the   Ix-nefit   of  ci 
menu  in  '\  .         . 

bunk-        and  a  foreign  assignment  in  bankrupt          Th<  nendi 

ruptcy      applies  t<>  the  former,  \\here.is  an  assignment  under  the  hank- 

rupt   law    is   a   pi  :in^   ///  invitum  ;   the  one  is  a   uni\er-al 

natural  ri:;ht  applir.iMe  everywhere,  while  the  other  is  ;i  |. 
hie  disposition,  having  its  origin  in  local  law,  and  confined  to 
the  jurisdictional  limits  of  the  maker  of  the  law.     Story  says; 
•There  i-  a  marked  distinction  between   a  voluntary  con. 
ance  by  the  Owner,  and   a  come  by   mere   operation   of 

law  in  of  bankruptcy   in   inn'tnin.      Laws  cannot   force 

the   will,   nor  compel    any   man    to    make    a   conveyance       In 
place  of  a    voluntary   conveyance    of  the  owner,   all    that  the 
islature  of  a  country  can  do,  when  justice   requires  it,   is  to 
nine   the    disposition    of  his  property   /;/   inrilmn.      Hut    a 
statutablc    conveyance,    made    under    the1    authority    of    a 

Mature,    cannot   operate    upon   any    property   except   that 
which  is   within  its   own    territorv.      This  mak<  -   a    solid  d 

, 

tinction  between  a  \-oluntary  con\-eyance  of  the  owner  and  an 
involuntary   •  by    the    mere   authority   of  the    law. 

The  former  has   no  relation   to   place,   the  latter,   on   the   con- 
trary, has  tl  •   relation    to   pla>          The   distinction    is 

insisted  on  with  I   force  by  Lord  Kanu-s.      It  i-.  tlv 

admitted,  that  a  voluntary  -iment  by    a    party..  :in;^ 

to    the   law    of    the  domicile,   will    pa^   his    personal 

'     .•;•  u;,i  .  /i',-,i/tn-  <!/'>,  >,i</.  '  .       Hut 

it   by  no  means  follows   that    the  rule    should  ;^o\ern  in 

.mm  -lit-  by  operation  of  law.-' 
The   Court-    of  (iieat     Hritain    a  :he    ru 


/,  tiun.  u.    pp.   i  • 

;         :  ;     K.m  • 
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generally  to  the  laws  of  bankruptcy  as  well  as  to  voluntary 
assignments.1 

6  24.  Public  and  private  vessels  on  the  high  seas  and  out  Public  and 

private 
of  the  territorial  limits  of  any  other  State,  are  subject  to  the  vessels  on 

jurisdiction  of  the  State  to  which  they  belong-.     The  ocean  is  the 

seas 

common  to  all  mankind,  and  may  be  successively  used  by  all 
as  they  have  occasion.  According  to  Vattel,  the  domain  of 
a  nation  extends  to  all  its  just  possessions,  not  merely  pos- 
sessions of  territory,  but  also  of  rights  it  is  entitled  to  enjoy. 
It  has  the  right  to  navigate  the  ocean,  which  is  the  territory 
of  no  one,  and  its  jurisdiction  over  its  vessels  so  employed 
on  the  high  seas  results  from  this  right  (droit]  rather  than 
from  the  jurisdiction  which  it  is  entitled  to  exercise  over  the 
persons  who  compose  its  fleets  or  man  its  private  vessels. 
But  this  jurisdiction  is  exclusive  only  so  far  as  respects 
offences  against  its  own  municipal  laws,  and  not  as  respects 
offences  against  the  law  of  nations  —  such  as  piracy  ~-  —which  may 
be  punished  in  the  competent  tribunal  of  any  country  where 
the  offender  may  be  found,  or  into  which  he  may  be  carried, 
although  committed  on  board  a  foreign  vessel  on  the  high  seas. 
But  this  jurisdiction  of  the  courts  of  one  nation  over  interna- 
tional offences  committed  on  board  the  vessels  of  another  on 
the  high  seas,  when  such  vessels  are  brought  within  its  territorial 
limits,  does  not  extend  to  the  right  of  visitation  and  search  for 
the  purpose  of  obtaining  the  custody  of  the  offenders,  in  time 
of  peace,  unless  expressly  permitted  by  international  compact. 
The  right  of  search  for  contraband  and  enemy's  goods,  in 
time  of  war,  results  from  the  rights  of  war,  and  rests  upon 
principles  essentially  different,  as  will  be  hereafter  shown.3 

§  25.  Where  there   are  no  express  prohibitions,  the  ports  Public 
of  one  State  are  considered  as  open  to  the  public  armed  and 


in  foreign 

1  Selkrig  v.  Davis,  2  Dow.,  245  ;    Benfield  v.   Solomon,  9  Vcs.,  77  ;  ports 
Cockerell  i>.  Dickens,  3  Moo.,  P.  C,  98  ;  but,  on  the  other  hand,  see  32 

and  33  Viet.,  c.  71,  sect.  19. 

2  To  which  Vattel  adds  'poisoners,  assassins,  and  incendiaries  by  pro- 
fession' (lib.  i.  ch.  xix.  §  233). 

3  See  ch.  xxvii.  ;  Vattel,  Droil  des  Gens,  liv.  i.  ch.  xix.  §  216  ;  liv.   ii. 
ch.  vii.  §  80  ;  Grotius,  De  Jure  Bel.  ac  Pac.,  lib.  ii.  cap.  iii.  §  13  ;   Ruther- 
forth,  Institutes,  b.  ii.   ch.  ix.   §§  8,  9  ;    the   '  Louis,'  2  Doth.  R.,  238  ;  the 
'Antelope,'  10  Wheat.  R.,  122;  the  '  Marianna  Flora,'  n   \\'li,-<it.  R.,  39; 
Gushing,  (  ^pinions  of  U.S.  Attys.-Gcnl.,  vol.  viii.  pp.  73  et  st<|.  ;  Riquelme, 
Ih-rccho    I'itb.   Int.,  lib.  i.   pt.  ii.  cap.   ix.  ;    'The   Constitution,'  48  /..  /. 
(N.  S.),  P.,  D.  and  A.,  13  ;   'The  Sitka,'    Opinions  of  U.  S.  Atty  -Gen/., 
vii.  122. 
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iv  other  ii.iti"!)  with  win  nil  it    is 

at  ;  Such  shi;  mpt  from  the  jurisdiction  of  the 

.!  tribunal-  and   authorities   whether  they  enter   the   ports 

•  1  by   t iv.it y,  or   a    • 
:i    implied    fnun    tl  of    pn  'hibit:»iii.'       This 

•  rnied  •      •      territoriality/ extends  not 

only  t<>  the  belligerent  -hip-  of  \\-ar.  pri\at 

tC!  .     '  '"  lu-titral  uater-  f; 

the  of  th,  .-id   war.  but  a!-o  to  pri 

0:1    bo.ml    any    j  r   public    .  r    caj)tur.      Stu  h 

els,   in    the  cuininand   of  a    public  ;  in   the 

port  >  of  a    neutral,   the    r:  '    i  xti  ,i-'.t n  it"rialit\ 

not  subject  to  the  local  jurisdiction.  1-ut  whate\er  may  be 
the  nature  and  extent  of  the  exemption  of  the  public  or 
private  :ie  State,  lV"in  tlu-  local  jurisdiction  in  the 

port-,  of  another.it  t  that  thi>  exemption,  whether 

ex;  r   implied,  can    ne\  er  be  eon-trued   t<  •   ju-tify       I 

Minmitted  by  Niu  h  her  officers  and   crew,    in 

'.ition  of  the    law    of  nation-  t    the    >ccurity   of   the 

State  in  whose  ports  she   i>   received,  Of   t  'i:de  tl. 

tribunals  and  authorities  from   re-ortin^r   to  Mich  n.  -  of 

self-defence  a>  the  security  of  the  State  may  require.-     Th< 

1   A  f<Ti  ;^n  ship  "f  war,  "r  .!!:•  ••imand 

pulilie   lift"; i  er,  ]  ••    in    tin-    ]'•  t    of 
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fore  a  public  vessel  would  not  hesitate  to  give  up  to  the  local 
authorities  a  person  accused  of  a  serious  crime  who  might 
have  come  on  board  her  ;  and  it  is  probable  that  she  might 
even  do  so  in  the  case  of  a  person  evading  conscription. 

(5)  Quarantine. — Foreign  ships  of  war  are  bound  to  observe  the  local 
laws  of  quarantine  (see  ch.  xiii.  §  23). 

(6)  Foreign  ships  of  war  are  liable  to  the  Customs  laws,  to  be  searched 
by  the  Customs  officers,  who  may  remove  goods,  &c.      (39  and  40  Viet., 
cap.  36,  sect.  52,  Customs  Consolidation  Act,  1876.) 

(7)  Anchorage. — Commanders  of  foreign  ships  of  war  are  bound  to 
comply  with  the  regulations  of  the  port  as  to  anchoring,  taking  in  and 
discharging  powder,  avoiding  collisions,  &c. 

(8)  Salvage,    &°c. — In  the  case   of  salvage,   collision,   &c.,  whether 
occurring  within  or  without  the  territorial  jurisdiction,  where  the  law  of 
the  place  or  the  law  maritime,  as  there  recognised,  gives  a  right  of  lien  or 
arrest  by  warrant  of  the  Admiralty  Court  for  such  claims,  it  is   a  moot 
question  whether  foreign  ships  of  war  are  liable  to  be  so  arrested.     The 
case  of  the  '  Exchange,'  before  mentioned,  though  not  precisely  in  point, 
indicates   that   such   arrest    would  not  be  permitted  by  the  American 
tribunals.     And  in  the  case  of  the  '  Charkieh  '  (8  Law.  /?.,  Q.  B.  200), 
where  the  precise  question   was  raised,  but   not   decided,   Mr.    Justice 
Blackburn  observed  :  '  There  is  authority  for  saying  that  courts  of  justice 
cannot  proceed  against  a  sovereign  or  a  State,  and  I  think  there  is  also 
authority  for  saying  they  ought  not  to  proceed  against  ships   of  war  or 
national  vessels  ;  and  it  is  obviously  desirable  that  this  rule  should   be 
established  ;  otherwise  wars  might  be  brought  on  between  two  countries.' 
On  the  other  hand,  Sir  Robert  Phillimore  (4  L.  R.,  Adm.,  93)  said  :  '  It 
is,  however,  by  no  means  clear  that  a  ship  of  war  to  which  salvage  services 
have  been  rendered  may  not,  jure  gentium,  be  liable  to  be  proceeded 
against  in  a  Court  of  Admiralty  for  remuneration  due  to  such  services. 
It  is  very  remarkable  that  Lord  Stowell  declined  to  pronounce  any  opinion 
upon  this  point  in  the   case   of  "The   Prins  Frederick"  (2  Dods.,  45 1 ), 
though  it  appears  that  he  had,  upon  principles  of  English  law,  previously 
declined  to  entertain  a  suit  of  this  kind  attempted  to  be  instituted  by  a 
British  subject  against  a  British  man-of-war  ;  "The  Comus"  (referred  to 
ibid.  454).  ...     I  am  disposed  to  hold  that  within  the  ebb  and  flow  of 
the  sea  in  the  case  of  salvage,  the  obligatio  e.v  yieasi  cont>-<tctit  attaches 
jure  gentium  upon  the  ship  to  which  the  service  has  been  rendered,  and 
in  the  case  of  collision  the  oblig<itio  ex  quasi  delictoatta.c\\.es  jure  gentium 
upon  the  ship  which  is  the  wrong-doer,  whatever  be  her  character,  public 
or  private  ;  and  such,  I  think,  was  the  inclination  of  Lord  Stowell's  mind 
in  the  case  of"  The  Prins  Frederick,"  and  in  the  case  of  the  "  Swift"  (i 
Dods.,  320).' 

(9)  Arrest  on  Shore. — The  \\-\\\  of  municipal  authorities  to  arrest  on 
shore  and  punish  officers  or  men  belonging  to  foreign  ships  of  war,  for 
acts  committed  on  shore,  is  universally  admitted  anil   not  seldom  acted 
upon,  although  it  is  obvious  that  the  exercise  of  this  jurisdiction  might 
seriously  affect  the  efficiency  of  the  ship  of  war  in  quotum.     And  Kent 
(I.n-t<<  of  Nations,  Abdy's  edit.,  390;  says  :— '  It  ]  o  been  asserted,  on 
the  part  of  the  executive  authority  of  the  United  States,  that  a  writ  of 
habeas  corpus  may  he  lawfully  awarded   to  bring  up  a  subject  illegally 
<!'  i.  lined  on  board  <>i  .1  foreign  ship  oi  war  in  their  waters.     So  also  it  was 
the  oliieial  opinion  of  the  Attorney-*  iencral  of  the  I'nited  States,  in  17-;'), 
that  it  was  lawful  to  serve  civil    01    c  i  \\\  \\.\\    pro*  <   is  upon  a  person  on 
boaid  a  foreign  ship  of  war  lying  within  a  harbour  of  the  United  States.' 


2lS  IN  1  1  KNAl  I.'NAL    LAW  01.   MI 

It'  pi:  'f  war   IK:   taken  on  shore,  in   a   neutral  j 

they  become  subject  to  th(  I    n,  or  not 

•   may  '       .-ii    tli<-    politic  .ii   authorities   <  .f   the 

•    •. ';d  the  iR-utral  l'<  !  I  .limu-il 

in.  or   passing   thnm^h,   the   territory   of  another   S:    •         .  ith 

whom  tlu    lorei;.'n    State  is  in  amit\  .ndoub:  xempt 

•       :i   the   civil   ami   criminal    jurisdiction   of   the    pla<  c.      Hut 

this  ri^ht  of  p.i  lerived  from    in  expi          -.d   not 

an  implied    permission,    which   may   he   ;;iven    with    sj 
limitations.1 

The-  theory    that   a  ship  of  war  is   a   continuation    of  the 
country  to  which  shi  extra-territorial,  and  as  such 

is  entitled  to  absolute  immunity    from    foreign  law,    has    1, 
prai-ed    by   some   writers;    but   it    is   submitted    that    'extra- 
territoriality' is  obviously       •     •    in,  and  that  it  b<  to  the 

'-known  class   of  le;^al  fictions,   to   the   ima^inar. 
absolute  rights,  which  played  an  important  part    in    their  d 
but  which,  when   confronted  by    fails,  had  to  :alified  l>y 

eptions  and  distinctions  until  at  last  limited  and  relative 
ha  substituted   for   them.      I'-eful,  no  d«  -ubt. 

the  fi<  tion  once  was  in  founding  a  claim   for  \enip1 

'•neral   international    statu  •      f  Euro] 

was  matured,  and    no    certain  custom   could    be   ap;  to  ; 

but  now  it    serves  only  tlie   purpose   of  DCj  ,,:n;^   the    (juestion 
that    the   ship   of  war    is  exempt    from   the   foreign    law,  the 

iment  lx-inL,r  of  this  kind  :    Why    is   the  ship  exempt  fi 
this  1",  .n-i^n  jurisdiction  ?    Be.  au-e  it  is  cxtra-territ<  trial.     Why 

is  it  extra-territorial?     Be.-aiis.-  it  i-  exi-mpt  from  all  : 

jurisdiction.      The  fiction  of  extra  t<  ;  i  itoriality  cha; 

ally  denies  the  essential  fact  that  the  ship  in  th<    '          .n  port 

1   K  •  •  •    '     •  •     '  .•  i.  p.  1 57,  1 

1  \  ii.  p.  i  .•  .    • 

I     :  ••  l/.-r.    liv.  ii.    •  h.  Mil.  ;    tin-  '  : 
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is  within  the  territorial  ambit  of  another  State.  It  totally 
ignores  the  existence  of  that  other  State,  its  inhabitants,  its 
Government,  its  laws,  its  interests,  its  powers,  its  rights,  its 
duties  ;  indeed,  it  may  be  said  to  ignore  all  foreign  States 
whatsoever.  It  ignores  the  relation  of  State  to  State,  which 
is  the  very  thing  to  be  considered.  The  truth  is  that  jurists 
habitually  resorted  to  fictions  of  this  nature  when  they  wanted 
authority  for  the  propositions  they  desired  to  lay  down.  In 
the  facts  they  saw  reasons  of  convenience  or  utility,  but  these 
they  deemed  insufficient  authority.  They  therefore  created  — 
presumed — a  contract  of  a  more  general  character,  which 
seemed  to  them  to  furnish  the  necessary  sanctions.  Invalid 
as  their  general  theory  was,  their  conclusions  were,  of  course, 
often  most  valuable,  and  such  as  later  times  have  more  or 
less  fully  accepted. 

In  the  case  of  the  'Exchange,'  determined  in  the  supreme 
courts  of  the  United  States,  the  purpose  was  to  pronounce 
exemption  from  local  jurisdiction.  The  decision  proceeded, 
not  on  the  fiction  of  extra-territoriality,  but  on  that  of  an 
'  implied  licence.'  This  vessel  had  originally  belonged  to  an 
American  citizen,  but  had  been  seized  and  confiscated  at 
St.  Sebastian,  in  Spain,  and  converted  into  a  public  armed 
vessel  by  the  Emperor  Napoleon  in  1810,  and  was  reclaimed 
by  the  original  owner  on  her  arrival  in  the  port  of  Phila- 
delphia. When  the  case  was  argued,  Pinckney,  who  was 
counsel  for  the  '  Exchange,'  disparaged  book-authorities,  and 
put  his  case  thus  :  '  We  are  asked,  whence  we  infer  the 
immunity  of  the  public  armed  vessel  of  a  sovereign  ?  We 
answer,  From  the  nature  of  sovereignty,  and  the  universal 
practice  of  nations  from  the  time  of  Tyre  and  Sidon.' 

Chief  Justice  Marshall  rendered  the  following  important 
judgment  :  'The  jurisdiction  of  courts  of  justice  is  a  branch 
of  that  possessed  by  the  nation  as  an  independent  sovereign 
Power.  The  jurisdiction  of  the  nation,  within  its  own  terri- 
tory, is  necessarily  exclusive  and  absolute.  It  is  susceptible 
of  no  limitation  not  imposed  by  itself.  Any  restriction  upon 
it,  deriving  validity  from  an  external  source,  would  imply  a 
diminution  of  its  sovereignty  to  the  extent  of  its  restriction, 
and  an  investment  of  that  sovereignty,  to  the  same  extent,  in 
that  power  which  could  impose  that  restriction.  All  excep- 
tions, therefore,  to  the  full  and  complete  power  of  a  nation, 
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principle  with  the  first,  is  the  immunity  which  all  civilised 
nations  allow  to  foreign  ministers.  Whatever  may  be  the 
principle  on  which  this  immunity  might  be  established,  whether 
we  consider  the  minister  as  in  the  place  of  the  sovereign  he 
represents,  or  by  a  political  fiction  suppose  him  to  be  extra- 
territorial, and  therefore  in  point  of  law  not  within  the  juris- 
diction of  the  sovereign  at  whose  court  he  resides,  still  the 
immunity  itself  is  granted  by  the  governing  power  of  the 
nation  to  which  the  minister  is  deputed.  This  fiction  of  extra- 
territoriality could  not  be  erected  and  supported  against  the 
will  of  the  sovereign  of  the  territory  ;  he  is  supposed  to  assent 
to  it.  A  third  case,  in  which  a  sovereign  is  understood  to  cede 
a  portion  of  his  territorial  jurisdiction,  is  where  he  allows  the 
troops  of  a  foreign  prince  to  pass  through  his  dominions.  In 
such  case,  without  any  express  declaration  waiving  jurisdiction 
over  the  army  to  which  this  right  of  passage  has  been  granted, 

not  lost  by  reason  of  the  packet  also  carrying  merchandise  and  passengers 
for  hire  ;  and  that,  as  a  consequence  of  the  absolute  independence  of 
every  sovereign  authority,  and  of  the  international  comity  which  induces 
everj-  sovereign  State  to  respect  the  independence  of  every  other  sove- 
reign State,  each  State  declines  to  exercise  by  means  of  any  of  its  courts 
any  of  its  territorial  jurisdiction  over  the  person  of  any  sovereign  or 
ambassador,  or  over  the  public  property  of  any  State  which  is  destined 
to  its  public  use,  or  over  the  property  of  any  ambassador,  though  such 
sovereign,  ambassador,  or  property  be  within  its  territory.  (The  '  Parle- 
ment  Beige,'  L.  /?.,  5  Prob.  Div.,  197.)  It  is  to  be  noted  that  this  decision 
appears  to  have  been  based,  not  on  the  fact  that  the  vessel  was  a  quasi 
ship  of  war,  but  on  the  fact  that  she  was  the  property  of  a  sovereign.  It 
is  therefore  submitted  that  this  decision  does  not  grant  to  such  vessels 
immunities  recognised  as  appertaining  to  ships  of  war — such,  for  instance, 
as  immunity  from  search.  And  it  is  difficult  to  reconcile  the  decision 
with  the  provisions  of  17  and  18  Viet.,  c.  104,  sect.  213,  which  enact  that 
'  if  any  subject  of  her  Majesty,  after  having  been  engaged  by  any  person 
to  serve  in  anv  ship  be/on  ifiiiif  to  any  foreign  Power,  or  to  the  subject  of 
any  foreign  Power,  becomes  distressed  and  is  relieved  as  aforesaid,  the 
wages  .  .  .  and  all  expenses  shall  be  a  charge  upon  the  ship  .  .  .  and 
the  Board  of  Trade  may  in  the  name  of  her  Majesty  sue  for  and  recover 
the  said  wages  and  expenses.'  Query  if  'ship'  includes  a  ship  of  war. 
'  Ship,'  in  the  interpretation  of  the  Act,  '  shall  include  every  description 
of  vessel  used  in  navigation  not  propelled  by  oars.' 

A  vessel  of  war  commissioned  by  the  Government  of  the  United 
States  and  engaged  in  the  national  service  of  that  Government  was 
stranded  on  the  coast  of  England.  She  had  a  ear^o  of  ma<  lunery  on 
board  her,  alleged  to  belong  to  private  individuals,  of  which  IKT  Govern- 
ment had  for  public  purposes  charged  itself  with  the  ran  and  protection. 
Salvage  services  were  rendered  to  the  ship  and  cargo.  A  suit  was  insti- 
tuted on  behalf  of  certain  of  the  salvors  again  .1  the  hip  and  <  at-o.  The 
Court  of  Admiralty  (in  18791  refused  to  order  a  warrant  to  issue  for  the 
arrest  of  the  ship  and  <  ar-o,  and  held  il  hail  no  jmisdi.  (ion  to  entertain 
the  suit.  (The  '  Constitution,1  /..  A'.,  4  l'iol>.  Div.,  39.) 
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the  interference  of  a  foreign  State  ;  such  interference  cannot 
take  place  without  seriously  affecting  his  power  and  his  dignity. 
The  implied  license,  therefore,  under  which  such  vessel  enters 
a  friendly  port  may  reasonably  be  construed,  and  it  seems  to 
the  Court  should  be  construed,  as  containing  an  exemption 
from  the  jurisdiction  of  the  sovereign  within  whose  territory 
she  claims  the  rights  of  hospitality.    Upon  these  principles,  by 
the  unanimous  consent  of  nations,  a  foreigner  is  amenable  to 
the  laws  of  the  place  ;  but  certainly  in  practice  nations  have 
not  yet  asserted  their  jurisdiction  over  the  public  armed  ships 
of  a  foreign  sovereign  entering  a  port  open  for  their  reception. 
....  Without  doubt  the  sovereign  of  the  place  is  capable 
of  destroying  this  implication  (that  the  ship  of  war  is  exempt 
from  his  jurisdiction).     He  may  claim  and  exercise  jurisdiction 
either  by  employing  force,  or  by  subjecting  such  vessels  to 
the  ordinary  tribunals  ;  but  until  such  power  be  exerted  in  a 
manner  not  to  be  misunderstood,  the    sovereign    cannot  be 
considered  as  having  imparted   to   the  ordinary  tribunals  a 
jurisdiction  which  it  would  be  a  breach  of  faith  to  exercise. 
Those  general  statutory  provisions,  therefore,  which  arc  de- 
scriptive of  the  ordinary  jurisdiction  of  the  judicial  tribunals, 
which   give  an  individual  whose  property  has  been  wrested 
from  him  a  right  to  claim  that  property  in  the  courts  of  the 
country  in  which  it  is  found,  ought  not,  in  the  opinion  of  the 
Court,  to  be  so  construed  as  to  give  them  jurisdiction  in  a  case 
in  which  the  sovereign   power    had    implicity  consented    to 
waive  its  jurisdiction.     The  Court  has  come  to  the  conclusion 
that  the  vessel  in  question,  being  a  public  armed  ship,  in  the 
service  of  a  foreign  sovereign  with  whom  the  United   States 
were  at  peace,  and  having  entered  an  American  port  open  for 
her  reception  on  the  terms  on  which  ships  of  war  are  generally- 
permitted  to  enter  the  ports  of  a  foreign  Power,  must  be  con- 
sidered as  having  come  into  the  American  territory  under  an 
implied  promise  that,  while  necessarily  within  it,  and  demean- 
ing herself  in  a  friendly  manner,  she  should  be  exempt  from 
the  jurisdiction  of  the  country.'1 

Again,   the   '  Independencia,'    a  cruiser,  in  breach  of  the 

laws  of  neutrality,  increased  her  armament  at    Haltimoiv,  in 

October,  1816.     She  left  Baltimore  in   December,    1816,  and 

the     capes     of     the     Chesapeake     February     8,     1817,    and 

1   The  '  Kxrh.-in^c1,'  7  Crunch,  135. 
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our  courts  for  the  purpose  of  examination  and  inquiry,  and, 
if  a  proper  case  be  made  out,  for  restitution  to  those 
whose  possession  has  been  defrauded  by  a  violation  of  our 
neutrality.'  1 

Lampredi  (writing  in  1788)  says  : — '  But  notwithstanding 
the  extent  to  which  some  writers  have  pushed  this  strange 
opinion,  born  in  times  in  which  nations  believed  themselves 
absolute  masters  of  immense  tracts  of  the  vast  sea,  that  they 
have  arrived  at  believing  and  maintaining  that  vessels  of  war 
especially    must    be  considered  part   of  the   territory  of  the 
nation  of  which  they  hoisted  the  flag,  not  only  in  the  vast 
waters  of  the  sea,  which  do  not  admit  of  occupancy,  but  also 
in  the  waters  which  are  occupied  (territorial),  and  also  when 
they  have  cast  anchor  in  harbours,  roadsteads,  bays,  or  waters 
of  foreign  nations,  which  is  utterly  false,  since  in  the  territory 
of  a  sovereign  there  is  neither  place  nor  person  over  which 
the  sovereign  does  not  exercise  supreme  authority  ;  nor  does 
the  character  of  the  conveyance — i.e.,  by  land  or  water — in  which 
foreigners  enter  the  confines  of  the  territory,  nor  the  number, 
alter    in    the    slightest    degree    the    right  of    the    sovereign.' 
The  same  author,  referring  to  the  fact  that  commanders  of 
vessels  of  war  in  territorial  foreign  waters  exercise  supreme 
power,  even  of  death,  and  that  from  thence  some  not  very 
farseeing  authors   deduce   that  the  ship  is   foreign   territory, 
since  if  it  were  the  territory  of  the  sovereign  of  the  harbour, 
such  a  solemn  act  of  power  could  not  be  carried  out,  says— 
'  This  illusion  disappears  as  soon  as  it  is  remembered  that  this 
extension  of  jurisdiction  is  not  founded  upon  the  jus  tcrri- 
toriuin,  but  upon  the  nature  of  the  military  command,  which 
it  is  understood  remains  intact  and   in  full  vigour  so  often  as 
the  sovereign  of  the  place  is  pleased  to  receive  a  ship  of  war 
as  such.     This  could  not  be  the  case,  nor  could  the  character 
of  a  vessel  of  war  be  continued,  or  the  vessel  of  war  governed 
without  the  continuance  of  the  military  command,  which  in 
consequence  continues  to  be  exercised  to  its  full  extent  inside 
the  ship  more  by  concession  of  the  sovereign  who  receives  the 
ship  than  by  the  right  of  the  commander,  and  still  less  by  any 
right  of  the  jus  tcrritoriion  ;  hence  it  happens  that  with  the 
exception    of  the    military    command,    which,  owing   to   the 
quality  and   nature  of  a  ship   of  war,  remains   intact,  in  every 

1    The  'Santissima  Trinidad,'  7   \\'lii'<it.  A'.,  283. 
VOL.  1. 
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le  droit  d'asile  des  coupables  a  bord  des  bailments  etrangers, 
je  partage  1'opinion  du  traducteur  de  Lampredi  et  de  Pinheiro- 
Ferreira.'1 

Bluntschli  thus  explains  the  question  : — '  Exceptionnelle- 
ment  on  accorde  1'exterritorialite  aux  navires  de  guerre 
etrangers  lorsqu'ils  sont  entres  dans  les  eaux  d'un  etat 
avec  la  permission  de  ce  dernier.  L'exterritorialite  des  navires 
de  guerre  repose  sur  des  bases  encore  plus  contraires  a  la  nature 
que  1'exterritorialite  des  souverains.  C'est  une  concession 
reciproque  que  se  font  les  etats  maritimes,  un  usage  qui,  en 
ayant  1'air  de  reposer  sur  les  rapports  de  bonne  amitie  entre 
les  nations,  a  pour  vrai  motif  la  difficulte  et  le  danger  pour  la 
police  locale  d'agir  efficacement  contre  les  equipages  des 
navires  de  guerre.  Mais  pour  que  cette  exterritorialite  soit 
accordee,  il  faut  toujours  que  le  navire  de  guerre  etranger  ait 
recu  1'autorisation  de  penetrer  dans  les  eaux  dependant  du 
territoire  de  1'etat.  Les  souverains,  pour  jouir  en  pays  etranger 
des  privileges  de  leur  rang,  doivent  egalement  demander  au 
gouvernement  du  pays  1'autorisation  de  passer  la  frontiere.  Les 
immunites  dont  les  navires  de  guerre  jouissent  vis-a-vis  de  la 
police  et  de  la  justice  locales  ne  s'appliquent  qu'au  navire  lui- 
meme  :  elles  cessent  si  1'equipage  du  navire  de  guerre,  tout  en 
restant  a  bord,  vient  a  commettre  contre  les  autres  navires  au 
mouillage,  ou  contre  les  habitants  du  port,  des  actes  de  nature 
a  troubler  1'ordre  public.  L'autorite  locale  a  dans  ce  cas 
pleinement  le  droit  de  prendre  les  mesures  necessaires  dans 
1'interet  de  la  surete  generale,  et  peut  meme  ordonner  au  navire 
de  guerre  etranger  de  quitter  le  port.  Lorsque  1 'equipage  se 
rend  a  terre  et  y  commet  des  delits,  il  est  justiciable  des  tri- 
bunaux  ordinaires  ;  cependant  on  doit  porter  de  suite  les  faits 
a  la  connaissance  du  commandant  du  navire  de  guerre,  etchcr- 
cher  a  s'entendre  avec  lui  pour  faire  poursuivre  et  punir  les 
coupables,  soit  par  les  tribunaux  de  la  localite,  soit  par  les 
autorites  militaires  du  navire  etranger.  Pour  etre  logique  on 
devrait  admettre  la  competence  exclusive  des  tribunaux  du 
port ;  mais  le  desir  de  rester  en  bons  rapports  avec  les  puis- 
sances etrangeres  a  fait  prevaloir  l'usagc  d'ctendrc  dans  ce  cas 
la  juridiction  maritime  dc  1'etat  etranger.'* 

1  Hautefeuille,  Droits  des  Nations  Neutres,  torn.  ii.  tit.  vi. 
!  Bluntschli,  Le  J>n>it  International  Codifi,',  lib.  u    art.  321  (translated 
by  Lardyj. 
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•o  John  Brown,  .1  British  Mibje..  t.  commanded  .1  \< 
•  1  in  tin-  revolt  .1  '  I  I' 

r  by  t:  .Mianls,  bir  fro  in  prison,  I 

,inl    II. MS.  'Tyne,1  lyin^  in  the  \>«\: 
Ih'-    Spa:i;-h    authorities    demanded    his    Mirreiu: 

but  the  captain  of  the  '  1  1  brought 

the    fugitive   to    l-'.n^laiul.      Lord    Mov.ell     then     Sir   \\'illiain 

!    by   tin-   Admiralty,   j^avc   his  opinion 

on    the   question    in    the  following   terms  :—' Sir,  —I    have    to 
Mouled^'c    thr   reeript    of  your    letter   tlated    the    2;th    ult., 

'osim^  copies  oi  a   letter  and  its  enclosures  from  Captain 

.  of  1  I. M.S.  "  Tyne,'1  and  of  the  <  d  opinion  of  the 

Kind's  .\'  '    ,  relative  to  Mr.  John  Brown,  a  native  of  '. 

hind,  who,   bein;^   a    prisoner   in    the   hands  of  the   Spaniards 

•  d  his  escape  and  came  on  board  the  "  Tyne  "  at  c.'allao. 

and  has  since  arrived  on  board  the  same  within  the  realm  of 
Kn^land  having  claimed  the  pr.  >te. .  ti«  »n  of  the  fla^  .  and 
cjuamtin^r  me  that  their  Lordships  conceiving  that  they  had 
n-  •  authority  to  detain  him,  and  bein;^r  supported  in  that  opinion 
by  the  oMK-urrein  e  of  the  Kind's  Ad\ot,ttc,  had  allowed  him 
to  depart  without  restraint.  L'pon  this  statement  I  have  no 

ervation  to  make,  not  Ix-in^  desin-d  b\-  their   Lordship    I 
make    any;   but   if  my    opinion   had  been    required,   it   would 
have  coincided  with  what  has  been  advised  and  done.    A  more 
:ve   and    important    question    is    proposed   to    me,   vi/..  : 
"  \\'hether  any  1'ritish  subjeU  coming  on  board  any  of  ll.M 
sliips  of  war,  in  a  foivi;.;:i  port  and  from  the  judicature  of  the 
State    within    whose    territory   su>  li    port   ma\-   be   situateil,  is 
entitled  to  the  pnttet  tion  of  the  llriti-h  lla;.;,  and  to  be  deemed 
as  within  the  Kingdom  ol  (ireat   Britain  and  Irel.md?"    I'pon 
this  1 1  nest  ion.  piopos.  -d  generally.  I  feel  no  hesitation  in  • 

that    I  know  ol  no   Mich    ri^ht    of  protection   he!oiii,rin^    to 
tlie   I'.nti   h    (I.e.;.   and    that    I    think     siu  h    a    pretension    is    un- 
founded in  point  of    princ  ipli-.  is  injurious  to  the  rights  of  the 
(  oiintries.   and    is   IIH  on-iMViit    \\ith    tho  ,     of  our    o\\  n.       The 
:eintories   an    lo,  ai,    and    are    fixed    by    known    and 
d<  teriiiinrd  limits.      Ships  are  nn  re  mo\  ahles,  ami  are  treated 
ii    in    t'  tice  Oi     nations.       h     is    true    that 

armed  neutrality       i  '.tempted    to  them  a  1         I    rial 

but    t!  '  '       'u  n  made  ha  ]  most 

.       '  by 
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the  arms  of  our  country,  as  inconsistent  with  the  rights  of 
hostility  and  capture.  No  such  character  is  allowed  to  protect 
ships  of  war  when  offending  against  the  laws  of  neutrality 
upon  the  high  seas,  where  no  local  authority  whatever  exists  ; 
still  less  can  it  be  claimed  where  there  is  a  visible  and  acknow- 
ledged authority,  belonging  to  an  independent  State,  in  amity 
with  the  nation  to  which  the  ships  of  war  belong.  Such  a 
claim  can  lead  to  nothing  but  to  the  confusion  and  hostility 
which  wait  upon  conflicting  rights.  The  common  convenience 
of  nations  has  for  certain  reasons,  and  to  a  certain  extent, 
established  in  favour  of  foreign  ships  of  war  that  they  them- 
selves shall  not  be  liable  to  the  civil  process  of  the  country 
on  whose  ports  they  are  lying,  though  even  the  immunity  has 
been  occasionally  questioned.  But  that  individuals,  merely 
belonging  to  the  same  country  with  the  ships  of  war,  are  ex- 
empt from  the  civil  and  criminal  process  of  the  country  in  its 
ordinary  administration  of  justice  by  getting  on  board  such 
ship,  and  claiming  what  is  called  the  protection  of  the  flag,  is  a 
pretension  which,  however  heard  of  in  practice  occasionally,  has 
no  existence  whatever  in  principle.  If  the  British  flag  converts 
a  man  of  war  into  a  British  territory,  the  flag  of  other  nations 
must  be  allowed  to  possess  the  same  property  in  their  marine  ; 
for  there  is  no  principle  whatever  that  can  be  appropriated 
exclusively  to  the  British  flag.  It,  therefore,  must  be  allowed 
reciprocally  that  a  Spaniard  getting  on  board  a  Spanish  ship 
of  war  lying  in  Portsmouth  harbour  shall  be  protected  from 
British  justice.  I  believe  the  administration  of  that  justice 
would  return  a  very  speedy  and  decisive  negative  to  any  such 
pretension  on  behalf  of  Spaniards  charged  with  being  amen- 
able to  British  law.  But  the  inconvenient  effects  of  considering 
such  a  ship  a  Spanish  territory  would  go  much  further — to  the 
extent  even  of  protecting  a  British  criminal  who  found  his 
way  into  her.  For  no  process  of  British  justice  can  be  exe- 
cuted on  a  British  subject  in  a  foreign  territory.  When  I  give 
this  as  my  decided  persuasion  upon  this  subject  generally,  I 
do  not  mean  to  say  that  in  the  infinite  possibility  of  events 
cases  may  not  arise  in  which  such  a  protection  might  be 
indulged.  But  such  cases  are  justified  only  by  their  cnvn 
peculiar  and  extraordinary  circumstances,  which  extend  no 
further  than  to  those  immediate  cases  themselves,  and  furnish 
no  rule  of  general  practice  in  such  as  arc  ordinary.  I  low 
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f  Mr.  I'.n  >'.\  11  c.  pines   within    MI<  h   ;i    '          ;>tion  I 
not  i-M.il)K-il  to  state  confidently  In'   any   i 

of  tin-  ::id  particularly  of  the  nature  and  validity  of  that 

authority    under   which   tl  '    UJ>OM    him    by   the 

miards  air  said  to  liave  !>•  :nnittcd.       It  wou!il  be  im- 

proper in  me  to  define  what  the    British   (jovernment  had  not 

thought  proper  to  define.  Holding  the  opinion  that  ';  any 

A<  t  of  Parliament  or  p:          .at  ion  i  — m-d,  it  was  unlawful  t 

British  suhjei  t  to  a.         •    t   hostile  commission  from  any   ; 
sons  either  in  war  or  rebellion  against  a  State  in  amity  u  ith  the 
Crown  of  (ii--.it  Britain.  I  am  led  to  think  that  the  Spaniards 
\\-oiild  not  have  been  chargeable   with    illegal    \\-  \\    they 

had  thought  ])i'oper  to  employ  force  in  taking  this  per-on   out 
of  the  \<  —el     British),  and    I    add   that    it   wa-   •  ertainly   \ 
undesirable  to  furnish  •  for   the  lawful  use  of  force   in 

the    intert  our-e    of    friendly    nations.      Taking   the   authority 
under  which  Brown  acted  to  be  clearly  invalid     which    1 
-      '    :        :•;••..          •        I     •'-'.;;::'•;          .'•'';..:;•;       .:     ''    .' 
••tain  I-"alcon'>  coMtluct  -  be  commended  for  its 

humanity    and    spirit    than    for   its    strict    legality. — William 

•It.  d  raft  on  Street.  jSth  November,  1X20.' 

Private  :  '  \S  of  one    State    entering   the    port-    of 

forei  n"1   an"tni<r-  are  nnt-  m   general,  exempt    from  the   local    jurisdic- 
tion,  Unless  by  express  compact,  and   to  the  extent  pro\  : 
by    such    compact.      But    there   are  certain   e.\ieption>  to  this 
rule,    which    result    from    the   ri^ht   of  a-ylum,   ba-ed   on    the 
laws  of  humanity.      A  vessel   driven    by  Stl  t"  \\e.ither.   or 

:  by   unlawful   force,  into  a  prohibited   port,    or    int> 
n    poi't.  with   prohibited  articles  on   b<<ard.  incurs  no   pen- 
alty or   forfeiture  in   eitlu  :  The  of  blockade  and 
traband    an-    familiar  exainp  •    the   principle. 
But  tin    rule  .,f  law,  and   the  comit\'  and   |>r.i   '          -f  nati- 
niucli   farther    than    tin  M-  cases  of  necessity,  and  all" 
reliant    v               f  < 'lie    State  coining    into   an  open   poi  t   of 
another,  voluntarily,  for  the  pur;              >f  lawful  trade,  to  brin^ 
with  her.  an<l    keep  over   In  r,   t"  a   \M              -idei'a!  'ent, 
the  jun-di.  tion  and  authoiity  of  the  laws  <,f  her  own  i  <.unti\-, 

to  tin-  extent,  by   consequence,  the    jurisdiction 
al  law.      Th  lit  tion    of  a    nation    o\er  it-  \ 

uhile  l\-in;^  in  the  port    ofam-ther.   is  wholly  ive.      1     i 

an\   unlawful       •      :  int   by  her   while   thus   l\'in;^   in   the    ; 
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of  another  State,  and  for  all  contracts  entered  into  while  there, 
by  her  master  or  owners,  she  is  made  answerable  to  the  laws 
of  the  place.  Nor,  if  her  master  or  crew,  while  on  board  in 
such  port,  break  the  peace  of  the  community  by  the  commis- 
sion of  crimes,  can  exemption  from  the  local  laws  be  claimed 
for  them.  But  the  comity  and  practice  of  nations  have 
established  the  rule  of  international  law  that  such  vessel  so 
situated  is  not,  as  termed  by  Lord  Stowell,  a  '  mere  movable,' 
but  that  she  is  for  the  general  purpose  of  governing  and  regu- 
lating the  rights,  duties,  and  obligations  of  those  on  board, 
to  be  considered  as  under  the  jurisdiction  of,  and  a  part  of 
the  territory  of,  the  nation  to  which  she  belongs.  The  local 
authorities,  therefore,  have  a  right  to  enter  on  board  a  foreign 
merchantman  in  port,  for  the  purpose  of  enquiry  universally, 
but,  according  to  M.  Ortolan  and  to  M.  Masse,  for  the  pur- 
pose of  arrest  only  in  matters  within  their  ascertained  juris- 
diction. It  therefore  follows,  as  a  sequel  to  the  argument  of 
these  French  writers,  that,  with  respect  to  facts  happening  on 
board  which  do  not  concern  the  tranquillity  of  the  port,  or 
persons  foreign  to  the  crew,  or  acts  committed  on  board 
while  such  vessel  was  on  the  high  seas,  they  are  not  amenable 
to  the  territorial  justice,  and  that  all  such  matters  are  justici- 
able only  by  the  courts  of  the  country  to  which  the  vessel 
belongs.  So  firmly  is  this  doctrine  incorporated  into  the 
French  practice  that  they  regard  it  as  a  positive  rule  of  inter- 
national law,  and  the  French  laws  do  not  hesitate  to  prescribe 
that,  when  crimes  are  committed  on  board  a  French  vessel  in 
a  foreign  port  by  one  of  the  crew  against  another  of  the  same 
crew,  the  French  consul  is  to  resist  the  application  of  the 
local  authority  to  the  case.1  This  doctrine  is  not  supported 
by  English  writers,  for  a  person  who  enters  a  foreign  port  in 

1  Ortolan,  Dip.  de  la  Mer.,  tit.  i.  pp.  292-310  ;  Masse,  Droit  Commer- 
cial, torn.  ii.  p.  63;  Legare,  Opinions  of  U.S.  Attys.-Genl.,  vol.  iv.  p.  98;  De 
Clercq,  Forinulaire,  torn.  i.  p.  366,  torn.  ii.  p.  65  ;  the  '  Creole,'  Coin, 
between  U.  S.  and  G.  /?.,  p.  241  ;  the  'Enterprise,'  Com.  between  U.  S. 
and  G.  B.,  p.  187  ;  Hello,  Revue  de  Legislation,  tnin.  xvii.  p.  143  ;  Wirt, 
Opinions  of  U.  S.  Atty.-Genl.,  vol.  ii.  p.  86  ;  Berrien,  Opinions  of  the 
U.S.  Attys.-Gcnl.,  vol.'ii.  p.  378  ;  Reg.  i:  Saltier,  /).  ami  />.,  C.  C,  525  ; 
Reg.  T/.  Anderson,  38  L.J.  (M.C.),  12  ;  the  ' Atal.int.i,'  (^pinion  of  the 
U.  S.  Atty.-GenL,  viii.  73  ;  the  '  Carlo  Alberto,'  Sin-y\  /\V,v/r//,  \\\ii.  578. 
The  liability  of  a  shipowner  for  damage  done  by  his  ship  to  a  pier  jutting 
out  into  the  sea,  but  attached  to  the  soil  of  a  foreign  country  (Spain),  wa-. 
held  to  be  governed  by  English  law,  not  by  the  lex  loci.  (The  '  M.  M<>\- 
ham,'  33  L.  T.,  463.) 


IN  :  :.   LAW 

a  |  hip    1"  '          •'     •  -    temporarily   a    sul  • 

tlu  its  laws,  tin  il 

tlu-  jurisdiction   of  his   own   fla^.       II.- 
''icy    the    local    lau  -  ;    n<.r   <  an    tl  i  <  >\ 

the  1  .thorit-        I  .id   the   ship,  scan  h    her,  and   ta' 

.1  of  lu-r  anyone  who  ha-  hi  come  amenable  to  tho-e  lau-  ; 
dispi;-  .1. 

Sumr.  -.    h  may  hi-   stated    in    general  terms  that  the  judi 

Judicial     power  of  every  sovereign  Stat          nds:   i^t.  To  all  ci\il  p- 

power*  of   ,  /;/   ;-,-/;/,    nutting    to     iminovahle    or    real    property 

within  its  territory  ;   jnd.   Toa!lei\il    proceedings,  in  rcn: 


to  ino\  nal  property  within  it-  territory  ;  \\\\. 

To  all  mixed  actions,  relating   to   real  and   personal    property 
within    its    territory;   .}th.    To   all    its   public   and  prival 

on   the  hi,;h  seas,  to  i:     public   \.  and  their  pri/es   in 

foreign    jiort-.  and,   in   certain   cases,  to   its   private   '.  in 

...-.•          |  '.••;•.•:      :  •        • 

rights  and   contrai'ts,   or   injnrie-   to    the    :  n  or    property. 

when    the    person    resides    \\ithin   the   territory,   wherever   tl 

.n-e  of  action  may  ha\  In  this  .  '"  contro- 

versies,   the  judicial    pov.er   ma\-   or    may    not    1 

as    i-    provided    by   municipal    law.      This    general 
principle  is  entirel\-   iiulepeiulent  of  the   rule  of  the  dcci 
which  is  to  govern  the  tribunal. 

With  resjiei  t  to  criminal  matters,  the  judicial  power  of  the 
State  extends,1  uith  certain  qualification-  :    i-t.   TO  tin-  pimish- 

•it  of  alloffeii'          ainst  its  municipal  laws,  by  \\hon. 
committed,   within    it-   territory;   2nd.   To  the   punishment  •>! 
all    such    offences,    by   whomsoever    committed,   »n   board    its 
public  Or  private    vessels   on    the   hi^h    seas   ;md    on    board    its 
public  and.    in     some    cases,   <>n     board    its    merchant 

in  foreign  poll     .      3rd.   To  the  punishment  of  all  su.  h 

1    I'hilli:  v   ////.    /../:.-.   pt.   iii.  <  li-.  xviii.    \\.  ;   Si 

!i>.  \lll.i-t  -M-I|.  ;    (..inlii. 

:ln-  l.iw  <-f  I.:..;l.in<l  (he  <mnin.il  jiiii».li.  :i..n 
i  ly  mi  tin    li 

•'•liiW    ill.  ill  -M-    ill 

the  innni.  ip.il  .inilu' 

.    ' 
I 

•  1  in  tlr 

.:il  .ilini:- 
.Di.l  i  lib 
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under  the  4  &  5  Will.,  c.  36,  §  22.  (R.  ?>.  Anderson,  38  Z,./.(M.C),  12.)  A 
prisoner  was  indicted  at  the  Central  Criminal  Court  for  larceny  committed 
out  of  an  English  vessel  lying  in  a  river  at  Wampu,  in  China,  twenty  or 
thirty  miles  from  the  sea  ;  the  prosecutor  gave  no  evidence  as  to  the  tide 
flowing  or  otherwise  at  the  place  where  the  vessel  lay  ;  the  judges  held 
that  the  Admiralty  had  jurisdiction,  it  being  a  place  where  great  ships  go. 
(R.  -u.  Allen,  i  Mood,  C.C.,  494.  See  also  R.  v.  Uepardo,  i  Taunt. ,  26  ; 
and  Reg.  v.  Carr  (1882),  10  Q.  B.  D.,  76.) 

It  is  doubtful  whether,  under  the  9  Geo.  IV.,  c.  31  (repealed  by  the  24 
and  25  Viet.,  c.  95),  a  foreigner  was  indictable  in  England,  as  principal  or 
as  accessory,  for  an  attempt  to  assassinate  abroad  (R.  v.  Bernard,  I  F. 
and  F.,  240  ;  and  see  R.  ?/.  Helsham,  4  C.  and  P.,  394).  A  foreign  sailor 
was  indicted  in  England  under  this  statute  for  stabbing  and  killing  a  ship- 
mate on  shore  at  Zanzibar  ;  the  death  took  place  on  board.  The  offence 
was  held  not  to  be  within  the  statute  (R.  v.  Matton,  7  C.  and  P.,  450).  But 
a  British  subject  was  convicted,  under  this  statute,  of  the  murder  of  a 
foreigner  out  of  the  Queen's  dominions  (R.  v,  Azzopardi,  2  Moody,  C.  C., 
288).  See  also  R.  ?'.  Sawyer,  R.  and  R.,  294,  under  the  33  Hen.  VIII., 
c.  23,  and  the  24  and  25  Viet.,  c.  100.  A  prisoner  was  indicted  in  England, 
under  24  and  25  Viet.,  c.  97,  §  42,  for  conspiracy  to  destroy  a  foreign  mer- 
chant ship.  It  being  admitted  that  the  prisoner  was  a  party  to  the 
scuttling  on  the  high  seas,  the  jury  were  directed  to  consider  whether  the 
prisoner  was  a  party  in  England  to  a  previous  plan  to  destroy  the  ship, 
the  principal  offence  not  being  triable  in  that  country.  (R.  v.  Kohn,  4  F. 
and  F.,  68.) 

Chilian  subjects  were  ordered  by  their  Government  to  be  banished  to 
England.  The  master  of  an  English  merchant  vessel  lying  in  the  terri- 
torial waters  of  Chili  contracted  to,  and  did,  bring  them  to  England.  The 
master,  on  his  arrival  in  England,  was  indicted  and  convicted  of  assault 
and  imprisonment  on  the  Chilian  subjects.  Held  by  the  Court  of  Crown 
Cases  Reserved  that  the  conviction  could  not  be  supported  for  what 
occurred  in  Chilian  territorial  waters,  but  that  the  justification  ceased 
when  the  line  of  Chilian  waters  was  passed.  Persons,  whether  foreign  or 
British,  on  board  an  English  ship  on  the  high  seas,  out  of  any  foreign 
territory,  are  as  much  amenable  to  English  law  as  they  would  be  on 
English  soil.  (R.  i>.  Lesley,  Bell.,  C.  C.,  220.)  A  foreigner  was  tried  in 
England  for  manslaughter  on  board  ship,  several  thousand  miles  from 
England,  and  two  hundred  miles  from  any  land.  The  registered  sole 
owner  was  an  alien  born,  but  described  in  the  register  as  of  London, 
merchant  ;  and  the  ship  sailed  under  the  British  flag.  As  there  was  no 
evidence  that  the  owner  had  been  naturalised  or  had  obtained  letters  of 
denisation,  it  was  held  that  there  was  no  evidence  that  the  ship  was 
British,  and  consequently  that  the  prisoner  could  not  be  convicted  in 
England  of  this  offence.  (R.  v.  Bjornsen,  L.  and  C.,  545.) 

With  respect  to  trial  of  crimes  committed  on  the  high  seas,  in  the 
British  colonies  or  other  places  out  of  the  British  dominion,  in  which  the 
Crown  has  jurisdiction,  sec  6  and  7  Viet.,  c.  94  ;  and  the  12  and  13  Viet., 
c.  96,  §  i  enacts  that  '  if  any  person  within  any  colony  shall  be  charged 
with  the  commission  of  any  treason,  piracy,  felony,  ...  or  other  offence 
of  what  nature  or  kind  soever  committed  upon  the  sea,  or  in  any  haven 
.  .  .  where  the  admiral  or  admirals  have  power  or  jurisdiction  ;'  or  if 
any  person  so  charged  shall  be  brought  to  trial  in  any  colony,  the  courts 
of  the  colony  have  jurisdiction  to  try  the  case.  This  statute  is  extended 
to  India  by  the  23  and  24  Viet.,  c.  88.  The  words  in  this  statutr 
'where  the  admiral  or  admirals  h;i\r  pourr  or  jurisdiction '  cannot  be 
construed  to  extend  to  offences  committed  at  sea  or  in  foreign  pints  in 
other  than  British  ships. 

By  the  17  and  18  Viet.,  c.  104,  §  267  (Merchant  Shipping  Art  of  [85  |  , 
'  All  offences  against  property  or  persons  committed  in  or  at  anyplace 
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To  the  punishment  of  piracy,  and  other  offences  against  the 
law  of  nations,  by  whomsoever  and  wheresoever  committed.1 

5  28.  The  power  of  a  State  over  the  person  of  the  party  Extradi- 

•i  r  •   i  •      •       i        rr  •  -i      tion  of 

guilty  of,  or  charged  with,  criminal  offences,  is  necessarily  c 
limited  to  the  extent  of  its  own  territory,  or  to  the  high  seas 
which  is  the  common  territory  of  all,  or  to  its  vessels  in 
foreign  ports.  However,  there  are  precedents  of  criminals 
being  followed  by  the  offended  State  into  the  State  in  which 
they  have  taken  refuge,  arrested,  and  brought  to  justice  in  the 
former  country.  The  case  of  the  Duke  d'Enghien,  who  was 
seized  on  Baden  territory  in  1804  by  Bonaparte,  and  brought 
back  to  France,  is  well  known.  The  troops  of  the  United 
States  marched  into  the  Spanish  province  of  Florida  in  1818  to 
repress  the  incursions  of  the  Seminole  Indians;  and  again  in 
1877  the  United  States  ordered  troops  to  pass  the  Mexican 
frontier  when  necessary  for  the  purpose  of  seizing  and  punishing 
Mexican  and  Indian  marauders.  No  sovereign  State  is 
bound,  unless  by  special  compact,  to  deliver  up  persons, 
whether  its  own  subjects  or  foreigners,  charged  with,  or  con- 
victed of,  crimes  under  the  laws  of  another  country,  upon  the 
demand  of  a  foreign  State  or  its  officers.  The  extradition  of 
persons  charged  with,  or  convicted  of,  criminal  offences 
affecting  the  general  peace  and  happiness  of  society,  is 
voluntarily  practised  by  most  States,  where  there  are  no 
special  compacts,  as  a  matter  of  general  convenience  and 
comity.  Some  distinguished  jurists  have  treated  this  question 
as  a  matter  of  strict  right,  and  as  constituting  a  part  of  the 

the  Isle  of  Man,  Guernsey,  Jersey,  Sark,  and  Alderney,  or  in  British 
foreign  plantations,  are,  although  they  are  parts  of  the  dominion  of  Eng- 
land, but  not  parts  of  the  realm.  See  further  Coke,  Inst.,  3  and  4,  sub 
•voce  '  Treason.' 

1  Although  a  port  is  locus  publicus  uti  pars  oceani,  it  is  also  infra 
corpus  coiiiitatus.  Therefore  a  robbery  or  assault  committed  by  a  pirate 
in  an  English  haven  is  not  piracy,  for  it  is  not  committed  on  the  high 
seas  ;  and  being  within  a  county,  is,  independently  of  the  28  Hen.  VIII., 
c.  15,  punishable  at  Common  Law.  Before  this  statute  piracies  and  other 
felonies  upon  the  high  seas  were  tried  according  to  the  forms  of  Civil 
Law.  By  the  39  (k-o.  III.,  c.  37  (extant),  '  all  and  every  offence  and 
offences,  which,  after  the  passing  of  this  Act,  shall  be  committed  upon  the 
high  seas  out  of  the  body  of  any  country'  of  this  realm,  shall  be,  and  they 
are  hereby  declared  to  be,  offences  of  the  same  nature  respectively,  and 
to  be  liable  to  the  same  punishments  respectively,  as  if  they  had  ben\ 
committed  upon  the  shore  ;  and  shall  be  enquired  of,  heard,  tried  and 
determined,  and  adjudged  in  the  same  manner  as  treasons,  feltuii<-^, 
murthers,  and  confederacies  are  directed  to  be  by  the  same  Act '  (i.e. 
28  Hen.  VIII. ,c.  15). 
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everywhere,  and  that  the  ruler  of  that  State  whither  the  guilty 
party  fled  has  a  right  of  prosecuting  him  ;  since  in  matters  of 
commerce  subjects  of  one  State  can  sue  their  debtors  in 
another  State,  a  fortiori,  princes  who  have  received  injury 
have  a  right  to  require  the  punishment  of  the  evil-doer.1 
Being  a  mere  matter  of  comity,  extradition  has  sometimes 
required  the  support  of  a  treaty  obligation  ;  one  of  the  best 
known  instances  of  which  is  the  treaty  between  Great  Britain 
and  Denmark,  Feb.  13,  1660,  by  the  fifth  article  of  which  it 
was  provided  '  that  if  any  of  them  who  are  guilty  of  the  horrid 
murder  committed  upon  Charles  I.,  of  blessed  memory,  be 
either  now  in  the  dominions  of  the  King  of  Denmark  and 
Norway,  or  shall  hereafter  come  thither,  that  as  soon  as  it 
shall  be  known  or  told  to  the  King  of  Denmark,  or  any  of  his 
officers,  they  be  forthwith  apprehended,  put  in  safe  custody, 
and  sent  back  into  England,  or  be  delivered  into  the  hands 
of  those  whom  the  King  of  Great  Britain  shall  order  to  take 
charge  of  them  and  bring  them  home.'  Three  of  the  regicides 
were  surrendered  by  Denmark. 

On  the  other  hand,  extradition  has  sometimes  been 
refused.  The  King  of  Scotland  refused  to  deliver  up  Perkin 
Warbeck  (who  was  contending  for  sovereign  power)  to 
Henry  VII.,  who  had  claimed  him  as  a  person  not  protected 
by  the  law  of  nations,  saying  that  he,  the  King  of  Scotland, 
'  for  his  part,  was  not  competent  judge  of  Perkin's  title,  but 
that  he  had  received  him  as  a  suppliant,  protected  him  as  a 
person  fled  for  refuge,  espoused  him  with  his  kinswoman,  and 
aided  him  with  arms,  upon  the  belief  he  was  a  prince,  and 
therefore  he  could  not  now,  consistently  with  his  honour, 
negative,  and,  in  a  sort  of  way,  put  a  lie  upon  all  that  he  had 
said  and  done  before,  as  to  deliver  him  up  to  his  enemies. "-' 
Cardinal  Pole  having  in  his  book  Pro  Ecclesiastics  Unitatis 
Defensione  (lib.  iii.  79)  strongly  suggested  that  the  Emperor 
Charles  should  wage  war  against  Henry  VIII.,  that  monarch 
demanded  his  extradition  from  the  French  King  to  answer 
for  the  alleged  treason.  The  Cardinal  was  at  that  time 
Ambassador  from  the  Pope  to  the  French  Court,  and  the 

1  y\Yyer's  case,  5  Jac.  in  />'./v'.,  Rollcs  abridi^.,  fol.  530.  S<v 
further  Moore  i'.  K;iyi-,  4  /'«/////.,  34  ;  East  Iiuli;i  Co. ;-.  i  Campbell,  /  ,  r. 
sen.  246. 

Kuril  Karon's  Hist,  of  Henry  /'//.,  fol.   176. 
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up  the  Ambassador.'     (  hie.-n  Kli/abeth 

\«.  .t  nil.      Sin-   demanded   th.it   Mor-.m   ainl 

other  Hritish  sublet  ts  who  had   Committed    treason,  should  be 
ii])  to   her  by  the  French  Kin;.;,  Ib-nry  I  \".       Hut  he 
i  |;   for.  said  Iv  ;uid  in  (iallia  machinarcntur,  i 

ure  in  inimadversunim  ;  -in  in  Aiudia  quid  machinati 

I'uerint,  Ke^em    lion   d<  \  jure 

oinnia    re^na    ])r<>fi:  :    ,  .in    intcrc-se   ut    sui 

quisquc  re.^ii  libertates  tueatur.' 

In  iSii,  Mr.  Ju  '     '•  lleath,  sitting  in  the  Common  I'l 
erved :   'It    lia^    ;_;<-;ier.uly   he<-n    understood  that    uhen 
r  a  crime  has  been   committed,  the  crimir.al    is   punishaljle 
"rdini,r    to    the   /(T  /(>(•/  of  the   country,  a;^ain-t  the  lav. 
which    the    crin.  committed  ;  anil    by    the    comity    of 

nation-,    the   country   in    which   the  criminal    has   been  fi.und 
ha»  aided  the  police   of  the  <-ountr\-   against  \vhieh  the  crime 
was  committed,  in    brin^in^  the  criminal  to  punishment       In 
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under  any  obligation  to  surrender  a  fugitive  from  justice  to 
another  Government  for  trial,  and  that,  as  a  judicial  officer  of 
the  United  States,  he  had  no  authority  whatsoever  either  to 
arrest  or  detain  with  a  view  to  such  surrender.1  And  in  1837 
Mr.  Justice  Story  followed  this  example.'2 

But  in  1864  the  United  States  delivered  up  one  Arguelles 
to  Spain,  although  there  was  no  extradition  treaty  between 
those  countries,  nor  any  Act  of  Congress  relating  to  the 
same.  Mr.  Seward  said  that  the  extradition  was  understood 
to  have  been  effected  by  virtue  of  the  law  of  nations,  and  the 
constitution  of  the  United  States.3 

And  in  1873,  on  the  same  principle,  the  Spanish  Govern- 
ment delivered  up  one  Bidwell  to  the  British  Government, 
there  then  being  no  treaty  of  extradition  between  those 
Governments. 

It  is  against  the  law  of  England  to  send  a  subject  out 
of  the  realm  without  some  legal  provision  to  that  effect.  For 
this  reason  a  treaty  of  extradition  between  England  and  a 
foreign  country  could  not  formerly  be  enforced  without  a 
special  Act  of  Parliament.  But  this  is  no  longer  necessary 
since  the  passing  of  the  33  and  34  Viet.,  c.  52  (amended  by 
36  and  37  Viet.,  c.  60),  which  is  a  general  Extradition  Act. 

It  has  been  held  in  the  United  States  that  a  treaty,  being 
the  supreme  law  of  the  land,  is  entitled,  when  brought  to  the 
notice  of  courts  of  law,  to  the  same  consideration  as  an  Act 
of  Congress.4  However,  in  consequence  of  some  technical 
difficulties  suggested  in  that  case,  '  An  Act  for  giving  effect 
to  certain  Treaty  Stipulations  between  this  and  foreign  Govern- 
ments for  the  Apprehension  of  and  Delivering  up  certain 
Offenders'  was  passed  by  the  United  States  on  August  22, 
1848,  and  applies  to  all  extradition  treaties.  On  June,  22, 
1860,  this  Act  was  amended  as  regards  papers  to  be  offered 
in  evidence,  and  it  was  further  amended  on  March  3,  1869.' 

§  29.  A  criminal  sentence,  pronounced  under  the  munici-  Criminal 
pal  law  of  one  State,  can  have  no  legal  effect  in  another.     If scntences 

1  2  Brock  and  Marsh,  493. 

1  U.  S.  ?'.  Davis,  2  Sumn.,  485  ;  see  also  Opinions  of  Attys.-GcnL,  iii., 
660;  Holmes  i>.  Jennison,  14  refers,  541. 

1    U.  S.  Dip/.  Corr.,  1864,  pt.  ii.  60  74. 

4  Re  Metzer,  5  Hoiu.  A'.,  1 17. 

•'  See  also  re  Kaine,  14  Hoii:  A'.,  103  ;  re  Van  (Krnani,  ['/>/>.  C<in  A' 
4  C/'.,  zi 
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it  h-  a       nviction,  it  <   mnot  b  d  without  the  limit 

:i    which  it  is  pronoun  .id    if  -\i<  }\    .  -;oii 

I  with  civil  disqualifications  in  the  country  where 
pronounced,  these  disqual        I          lo  not  i  tl  <dcr 

•ident  Si    '          In  tl  l"  Mart*  ::-.  '  a 

nrhich  attacks  the  honour,  rights,  or  ] 
in:  •     -.tend  I  the  courts  of  the  territory  of  the 

who   has   pronounced  it,   SO   th.it    he   who   h  . 

•US,  is  infamous  in  fact    hut    not    in    law,      Ami 
the   confisC. itioil    of  his    projicrty    r.uiiiot    atTot     his    pn»p 

situate  in  a  foreign  country.     To  deprive  him  of  his  honour 

and  propt-rty.  judicially,  there   also,   would   he  to  punish   him 
nd  time  for  the  samcoffei.  It  follows,  from  this  well- 

:  du-  1  [)rinciple,  that  if  a  delinquent  should  tly  from   one 
jurisdiction  t  r  the  purpose   of  oht. lining  a  mililer 

punishment  or  an   acquittal    in   the    tribunals,    of  tl  itry 

where  he  should  take  refi.  h  -entence  won!  nullity, 

'.  of  no  avail  to  protect  him  against  a  prosecution  in  the 

ite  to   which  he  oweil  alK-^iam  <-.  or  in  which  the  i  rime  was 
committed.      lUit  a  conviction  or  acquittal  in  the  State  u  : 
the  offence  was  committed,  or  to  which  heoucd  allr 
would,  of  coiir-e,   he  an  <  ii.     tual  h.tr   to   a  prosecution  in  any 
oilier  Sta' 

Foreign  ^°-   The  COnclusivenesS   of  f.  .n-i^n   sentenct-s  and    j: 

judgments  ments,   where  they  a-'e   drawn   in   question   in  the  trihunals  ,  ,f 

another  State,  will  depend  upon  the  nature  of  th        •        and 

the    u-  the   dilterent   nations,  and    t! 

•n    them.      In    i)ersonal    actions,  ' /,    in   (>ne 

An    .1   ' 

:  li.it 

MM     tin-    I.  iv.  '  : 
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He  rei  ,  and 

.nxl   C<  I  luis,  in 
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country,  can  have,  per  se,  no  effect  in  another.  The  effect 
attached  to  a  foreign  judgment  is  different  in  different  coun- 
tries. In  English  and  American  courts  a  foreign  judgment 
is  primd  facie  evidence  where  the  party  claiming  the  benefit 
of  it  applies  to  have  it  enforced,  and  it  lies  on  the  defendant 
to  impeach  the  justice  of  it  or  to  show  that  it  was  irregularly 
obtained. 

It  must  be  final  and  conclusive  between  the  parties,  for  the 
English  Court  will  not  reopen  the  original  cause  of  action. 
An  action  on  a  foreign  judgment  in  England  has  always  been 
treated  as  an  action  of  debt. 

But  if  it  appears,  from  the  record  of  the  proceedings  upon 
which  the  original  judgment  was  founded,  that  it  was  fraudu- 
lently obtained,  or  resulted  from  false  premises,  or  a  palpable 
mistake  of  the  law  applicable  to  the  case,  it  will  not  be 
enforced.  In  France,  the  operation  of  a  foreign  judgment  is 
restrained  within  still  narrower  limits.  As  between  different 
States,  united  together  into  a  composite  State  or  federal 
union,  the  organic  constitution,  or  municipal  law,  will  deter- 
mine the  degree  of  credit  and  effect  which  a  judgment  ob- 
tained in  one  shall  have  in  the  other  States.  Thus,  in  the 
United  States  of  America,  a  judgment  in  one  State  has,  in 
all  the  others,  the  conclusive  effect  of  a  domestic  judgment.1 

In  most  continental  countries,  foreign  judgments  are  not 
treated  as  new  causes  of  action,  but  are  admitted  to  execution 
or  declared  executory,  as  it  is  called,  after  a  special  proceeding 
for  that  purpose. 

$31.  Foreign  judgments  or  sentences  of  a  court  of  com-  Judgment 

....  ...  .  of  prize 

petent  jurisdiction,  proceeding  in  rent,  such  as  the  sentences  courtSt 

of  prize  courts,  courts  of  admiralty,  and  revenue  courts,  are,  &c-t  in 
except  where  impeachable  for  fraud,  conclusive  as  to  the  pro- 
prietary interest  in,  or  title  to,  the  thing  in  question,  wherever 
the  same  comes  incidentally  in  controversy  in  the  tribunals  of 
another  State.  '  Whatever  doubts  may  exist,'  says  Wheaton, 
'  as  to  the  conclusiveness  of  foreign  sentences,  in  respect  of 

1  Kent,  Com.  on  Amer.  Law,  vol.  ii.  p.  119;  Kluber,  Droit  des  Gens, 
§  59  ;  Foelix,  Droit  Int.  /'rive,  §§  293  311  ;  Frankland  T.  McGusty, 
i  Knapp  A'.,  p.  274  ;  Becquet  v.  McCarty,  3  B.  and  A.  A'.,  p.  951  ;  Mills 
v.  Uuryee,  7  Crunch  R.,  p.  481  ;  Hampton  ?/.  McConnell,  3  U'/it-<i/<>n 
A1.,  p.  234  ;  Riquelme,  Derccko  Pub.  Int.,  lib.  ii.  tit.  i.  cap.  ix.  ;  \\Yst!ake, 
Private  Int.  Law  (2nd  edit.),  ch.  xvii.  ;  Meyer  i>.  Ralli,  i  L.  R.,  C.F.I)., 
358  ;  Reimers  ?/.  Druce,  23  Been/.,  156  ;  (iodard  ?/.  Gray,  6  /..  A'.,  Q.I?., 
139  ;  Gardner,  Institutes,  p.  146 
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iterally  involved  in  the  judgment,  the   peace  of  the 
'(1,    and    the  general  security  and  conveni' 

.  :»usly    require  that   full   and    complete    effect 
.en  to  such  sentences,  wherever  the  title  to  the 

;  •    ;"  rty,  u  hi<  h  h.i-   \><  en  •  .      >m- 

tribunal,  ;  in  drawn  in  question   in  any  other  court 

.iitry.'  ' 

In  the  Admiralty  Court  of   1  •         •  «1  mow  termed  Admir- 
alty Division  of  the  Ili^h  Court  of  Ju  '  •  ff<-<  t  is  -iven  /;/ 
;•«•/;/  to  the  sentence   i>.              \   a    foivi;.;n  C,,urt  h.ivin-  admir- 
alty jurisdiction,  or   uh.it  is  equivalent  therct' 
Courts.                     '     1 1"  *l    foreign    Court                       a   jurisdiction    whi<  h. 

how  far      according  to  the  law  of  nations,  its  sovereign  could  not  confer 
judges  of 

their  own  upon   it,    its  sentence   or  judgment    is    not   available  m  the 

junsdic.     (  ,,inl,  ,,f  <inv  ,,thrr  State,  and  the  Courts  in  which  such  iud-r- 
Iion  •  J 

•it  is  brought  in  controversy  will  determine  the  question 

of  jurisdiction    for    thenis,  and    the  same  may  be    -aid 

where  sufficient   notice    has  not  been  gi\en    to  the  defendant  ; 
bu1.  its  jurisdiction  depends   ujx>n   municipal  lav. 

its  proceedings    are    governed    by    municipal   rules,  it    is  the 

lusivc  jud^e   of  its  own   jurisdiction   and  of  the  regularity 
of  its  own  p;  lings,  and  its  decision  on  these  points  binds 

the    world.      'Of     its   own   jurisdiction,'   says     Chief     Justice 
Marshall,  '  s>>  far  <is  (/t-/>,->n/s  en  inunicifdl  rules,  the  Court  of  a 

ILMI  nation  must  jud-e,  and  it-  decision  must  be  respected.' 

'  \Vlic;it(>n.  /./,•»:.  Int.  /../;,•,  pt.  ii.  <  h.  u.  (.   i  S  ;  \'attel,  Ih-oit  dfs  ( 
•  li.    vn.    '"/j    «4,  85   ;  .    §§     5}-^       .          ; 

'.  •          ..  :  •          ••  /'•'.,  p.  434 ;  G     ton  v.  H  t  n 

.      ;  ]  :  •  •  .  M   //. 

/'/,//  '  tmn.   ii.    <  -       ''•>    '-'•• 

•    •('  Adniiralty  it  .  ship  insured  ;i  .•»;/»•»/ 

A»  'inlrnni'  want  <>f  li.i\  in^ 

c»n  !>".n'l  .1   >•'!<•   d  •    list  nt"  ihr  '  ii-\v.  sii'  h   .1-          re  ,uircil  by 

by    tin-    <  -Hirt    there   to  be 
t   thi-  'I 
It   \\  .1  .   held   by        •     '  :   ;  .  I'.nn  ll   - 

\,  thiiu^li   m   f-i' t   lli'1  ship   «.is 

d  Kenj  th.it  t)  • 

to    l.iw,  but  in    ic.ihty  ni;ulc  l.iw  a  stali 

illilrd  )>\   t!  •  .cut. 
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If  the  proceedings  are  'merely  irregular,  the  Courts  of  the 
country    pronouncing     the     sentence     were    the    exclusive 
judges    of    that    irregularity,    and    their    decision    binds    the 
world.'      Thus,    if  the    Court    of  one    country    condemn    a 
vessel  as   a  prize    under    the  laiu  of  nations,    and    the  sen- 
tence   is  brought    in    controversy    in    the   Court  of  another 
State,  the  latter  may  examine  into,   not  only  the  '  authority 
of  the   former   to    act    as  a   prize   court,'  but   also  '  whether 
the  vessel    condemned    was    in    a    situation    to    subject    her 
to  the  jurisdiction   of  that  Court.'      But  '  if  the    matter    in 
controversy  is  land,  or  other  immovable  property,  the  judg- 
ment pronounced  in  the  forum  rei  sites  is  held  of  universal 
obligation   as  to  all  the  matters  of  right  and  title   which  it 
professes  to  decide  in  relation  thereto.     And  this  results  from 
the  very  nature  of  the  case,  for  no  other  Court  can  have  a 
competent  jurisdiction  to  inquire  into  or  settle  such  right  or 
title.     By  the  general  consent  of  nations,  therefore,  the  judg- 
ment   of   the  forum-   rei  sites  is   held  absolutely   conclusive. 
Immobilia  ejus  jurisdictionis   esse  reputantur,  ubi  sita  sunt. 
And  the  same  principle  is  applied  to  all  other  cases  of  pro- 
ceeding, in  rem,  as  to  movable  property,  within  the  jurisdic- 
tion of  the  Court  pronouncing  the  judgment.     Whatever  it 
settles  as    to    the    right    or    title,  or  whatever  disposition  it 
makes    of  the   property   by    sale,    revindication,  transfer,  or 
other  act,  will  be  held  valid  in  every  other  country,  where 
the  same  question  comes,  directly  or  indirectly,  in  judgment 
before  any  other  tribunal.' ! 

§  33.  As  a  general  rule,  Courts  do  not  take  judicial  notice  Proof  of 
of  the  laws  of  a  foreign  country,  but  they  must  be  proved,  foreign 
not  as  facts  to  the  jury,  but  as  facts  to  the  Court.     The  Court, 
therefore,  decides   what  is  the  proper  evidence  of  such  laws, 
and  of  their  applicability  to  the  case  in  hand.     The  manner 
of  proof  must  vary  according  to  circumstances.      The  general 
principle  is,  that  the  best  proof  shall  be  required  which  the 
nature  of  the  case  admits  of.      But  to  require  such  proof  of 

'  Croudson  v.  Leonard,  4  Crunch  A'.,  434  ;  Williams  ?'.  Amroyd,  7 
Crunch  R.,  423;  (irant  ?'.  McLarhlin,  4  Johns.  A'.,  34;  Buchanan  ?'. 
Rucker,  i  East,  192  ;  Schibsby  i>.  Westenholz,  6  L.  A\,  Q.B.,  155. 

A  French  tribunal  has  no  jurisdiction  over  contracts  entered  into 
between  a  native  of  France  and  a  foreign  Government.  Sirey,  An;'t\  ill 
la  Cour  de  Cassation,  1849,  p.  81.  Compare  herewith  the  case  of  the 
Duke  of  Brunswick  i>.  King  of  Hanover,  i  //.  of  /,.,  Cas.  \. 

K    2 
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r  a  foi       .11  Stati-  a--  its  institutions  and    u-.i 
not  admit  tit",  uould    In-  iiiiju-4  anil  un:  I  In-  u-ual 

authenticating  the  \\ritten  L.  ountry 

•      •  F  a  1        'worth;,  rt ;   h\ 

:»y     under     the      l;ivat      seal      of     the 
or  h;.      L  ceitii  authoris 

which    certificate  inu-4  he  duly  authenticated,  or    hy    a 
pro\rd  to  he  a  true  copy.      Some  Stat'  ot  u-e  any 

.   hut   CO]  '    the   la\\s.   d<  ami 

orders  are  certified  to,   hy  the  minister   under  who  tlie 

arc  kept,  with   hi  tl        and  ruhric.  or  signature 

le.      In    others,    then-    i-    a    particular  oiVu  i-r  a]>pointed   as 
keeper  of  the  archives,  and   uho   is  authorised  to  authenti' 

•f.      The  rule  of  evidence    must,    theref. -re.    v.iry 
with  the  institutions  and  i.  of  the  country  whose  written 

laws  are  t«  •  hi-  pr<  »ved 

Hy  the  A'  t  J4  and  25  Vicl  '    •  i,  if 

the  liritish  (iovernmcnt  shall  ha\t    entered  into  a  Convention 
with  the  (io\  eminent  of  an\-    foreign  State   for  the  pin; 

.inin;^  the  laws  of  the  otlier  State,  a  Hriti-h 

trihunal  may  remit  to   a   f-iei-n    trihunal  tl  I  Tth 

the  fat  ts  and  ijiiestions  of  law  on  which  it  de-ires  the  opinion 
of  the    foreign    trihunals,   anil    vi  This    statute   1 

hitherto    heen    inoperative,   as    no   -n,  \\   convention  has   hern 
entered    into.       'Hut    foreign    unwritten    la\\  toin.s,    . 

ays     Story,    'may     he     proved,     and    indeed     must 
Imarily     he      pro\ed,     hy      ]>arol      e\iden  The     Usual 

is  to  make  such  proof  hy   the  testimony  of  competent 
witnesses,    iiistriii  tetl    in    tin.-    law.   uti'     :        .th.      Smneti: 

however,  certifii    I  |  in  high  authority,  Amba 

dors    and    ( 'onsuls-(  ieiu-ral,    lia\c    heen    allowed    as    exiiU-ine. 

These  questions  of  evidence  are  generally  determined  hy  the  mu- 
nicipal'         fthe]  thel   reign  law  is  to  be  proved.1 

Of  con-  .      H          line    may    he    s.ud    of  the    proof  of  •        |    . 

'*  and  instruments,  and  other   acts  made  or  done  in  one  countrv  ami 

ru- 
mentf 

1    i  'linn  h  :  .      •      • 

.    i     . 
. 

. 
• 
' 
• 


CH.  vii      RIGHTS   OF   LEGISLATION    AND   JURISDICTION         245 

offered  in  evidence  in  another.  In  some  cases,  it  is  sufficient 
to  prove  them  in  the  manner  and  by  the  solemnities  and 
proofs  which  are  deemed  sufficient  by  the  law  of  the  place 
where  they  are  executed  ;  and,  in  others,  they  are  required 
to  be  proved  according  to  the  law  of  the  place  where  the 
action  or  other  judicial  proceeding  is  instituted.  On  this 
subject,  the  law  and  practice  of  different  States  differ,  as  also 
the  opinions  of  publicists.  '  There  are  very  few  traces  to  be 
found  in  the  reports  of  the  common  law,'  says  Story,  '  of 
any  established  doctrines  on  the  subject.'  Where  such  in- 
struments and  acts  can  be  proved  according  to  the  lex  fort, 
such  proofs  are  usually  required  ;  but  if  such  evidence  cannot 
be  produced,  and  there  is  no  municipal  law  to  the  contrary, 
evidence  deemed  competent  in  the  place  where  the  instru- 
ments were  executed  is  usually  admitted  in  the  place  where 
the  proceeding  is  instituted.  Thus  in  Scotland,  if  the  law  of 
the  foreign  country  allows  the  payment  of  a  debt  constituted 
by  writing  to  be  proved  by  parole,  such  proof  is  allowed, 
although  if  the  contract  had  been  so  made  in  Scotland  it 
would  not  be  established  by  such  evidence.  In  France, 
proof  is  admitted  by  parole  of  a  debt  contracted  in  England, 
although  such  proof  was  not  admissible  in  such  a  contract 
made  in  France.1 

§  35.  Foreign  judgments  are,    as  a   general    rule,   to   be  Of  foreign 

authenticated  in  the  same  manner  as  other  instruments  and  Judg" 

ments,  &c 

documents  executed  in  another  country.  The  most  usual 
mode  of  proof  is  by  an  exemplification  under  the  great  seal, 
but  this  is  by  no  means  the  only  one.  The  public  seal  of  a 
foreign  sovereign  or  State,  affixed  to  a  judgment,  is  generally 
the  highest  and  most  convenient  evidence  of  its  authority. 

1  Voet,  De  Sfat.,  ch.  ii.  No.  9,  §  5  ;  Story,  Conflict  of  Laws,  §§  629, 
636;  Erskine,  Institutes,  b.  iii.  tit.  ii.  §§  39,  40;  T rasher  f.  Everhart,  3 
Gill,  and  Johns.  R.,  234,  242;  Cogswell  i>.  Dolliver,  2  M,iss.  A'.,  217  ; 
Masse,  Droit  Commercial,  torn.  ii.  §§  326  et  seq.  ;  United  States  i>. 
Wiggins,  14  Peters.  A'.,  347  ;  Owings  v.  Hull,  9  J'ctcrs.  A'.,  625  ;  United 
States  "v.  Perchman,  7  Peters.  R.,  85  ;  United  States  i1.  Delespine,  12 
/',/,-rs.  A'.,  655  ;  (kiines  ?'.  Relf  et  al.,  12  Ui^'nrii  A'.,  522  ;  Houston 
11.  Perry  et  al.,  3  '/l-.iw.v  A'.,  392  ;  llowman  ?'.  Sandlnirn,  5  I'osters 
A'.,  113;  Mauri  7'.  Heffcrman,  13  Johns.  R.,  72;  Ke  Manianne  Cleri- 
cetti,  30  Law  ami  !•'.</.  A'.,  532  ;  Kiquelme,  DereJin  Piih.  Int.,  lib.  ii. 
tit.  i.  cap.  iii.  ;  \)\  Sora  i'.  Phillips,  10  //.  /..,  C',/\.  (124,  in  \\liii  h  la^t  . 
Lord  Chelmsford  explains  that  the  evident  e  of  a  t>  ,in>hth»-  i.e.  a  witness 
to  explain  the  meaning  and  grammatical COnstrui  lion  of  \\ords  is  wanted 
to  interpret  foreign  instruments. 


:._    :  S  'wi 


s  c 


-  rain 


- 

- 

...    .    -.-.    , . .  - 

E  \  .  -  ined 


: 


L,-_ 

. 

mentaiy 

-: 

TO    E:  ::T  JTKISDICT:  :_- 

:     .    '  . :       :       ;        - :      :"  ~    -: : .  ;  .  -  -  - 


--\-'  "-  -- .--.    -  -    -  -    --;    -..-'-.'.-     : 

=-•       ":    :  i-tr. t:      '       •     -_:          .         . 
and   prevailed   in   Kngfarxl,   as   ra   other 
-  . •-     -:  -.    .  -     •  ;  =. 

S    oie  slaves  were  callef  -itlfims  regar 
'-~     -.,""".     -    :  -  -  .    ".:.-:..        :-     : 
o  *»~Der  '-icrs  were  czifteA  ^rUfhu  in  gms  ~ 

--------  -     -.     _         :         :    : 

_       1.:    -i    -•:.-...    L:    ,-;.-  ii~t     : 
.     .  -    L    : :.-:  '  '  :"r:  ~    :    -      .     :    LT.-f 

£or  £•  gross.     The  kit  •::"  L    ~jfein  was  EH 
.-     : .  ...::.         IT.:     ::       ^:.  -T 

.  .  .::..-;:      - "  : .  -  - 

:        :    -   -    .  L:     T      .-.     :        :  in  ^ht  ~ 

was  boand  to  do  whatever  he  was  commanded. 

r.el.  -.-  :*-lrr       .-   :     .--     .  .   : 
-     .:    :    :      -.:-. .-       i-  '  .  .:   .  :'::    :    .   -    .-_,: 


..."          : .  -    .   :  ~  -  rf      j_        :  _  : 

-                      _-  : ;  ;  •            7 

:    _ ; ;                   p:      ; ;  -  - :  -.  -  •  T  .---••      -•  L    -..      - 

..-1-7-   .                    :      -         .     .  -  .  -    ;   .                    .          Hear 


;  ~ 

I     :      .-.     _    -  .  _  -  -      -  ::---.:     _  :        . 

;  :  -      - 

.  -.  - '    :_  •  "  ;  -  -  ~    •     '_       : 

::  :  : 

:  :    . '       -  :,  ..•-.:    - .  :._:...  -  - 

-     - 


IN  II   I.N  \I  1«  >N.\1.    I.A\V  .  H.   vii 

in    i  ;,~4    f>r   inquiring    into    the    lands,  tenements,   and    other 
:     <<f  all  her  bondmen  and  bondwomen  in  the  countie 
nwall,  1  )e\onshire,  Somerset,  and  ( il<  >iu  ester,  siu  h  a 

•«1  in  a  slavish  condition,  by   bein;;  horn  in   any   of  IKT 
.  and  In  compound   with   all   or  any   -in  h  bondmen  or 
dwomen  tor  their  man.  •!)  and  freedom. 

In  there-nit  villenage  fell  into  desuetude  and  di-apj 

it  was  nc\er  abolished  \>y  law.      Tin         '  met  with  i.s  that 

of  Pi  '     Jey     Noy.  2~    in   the   fifteenth}  '    Jame-    I. 

Meanwhile   the   theory   ,  ,f  the   law   of   nature    continued    < 
trcmely   active    in  many  dirc<  tions.       [tS  operations  were  very 

conspicuous  in  constitutional,  municipal,  and,  above  all,  inter- 
national law. 

The  disappearance  of  \  filename  i-  another  of  the  bl. 
luii  to  Christianity.      In  the  words  of  Mr.  Ward,  the 

professed  ami  as-i^ned  ri'a-on^  for  most  of  the  charter-  of 
inanumi--ion,  from  the  time  of  Greeny  the  Great  till  the 
thirteenth  century,  were  religious  and  pious  considerations. 

Enfranchisement  ua-  fn-«jiientl\-  ^i\en  upon  a  death-b 

the  mo-t  acceptable  serviix-  that  could  be  offered  ;  anil  when 
the  priesthood  came  to  obtain  more  univcr-al  veneration,  to 
a--ume  it>  functions  was  the  immediate  i>as-port  t<> 
in  ed<  >m. 

lUit   it  c.in   scarce!)'   be   -upp. --ed    that    slavery   was  con- 
sidered  inhuman,  or   \\a^   practised   with    inhumanity,  by   the 
early  Christians  ;   f.»r,   while   their  hou-e-   were    full   of 
they  were  ready   t--  la\-  down  their  lives  (.r  forfeit  all  worldl\' 

ids    in    support   of    their    religion.        Moreo\er,    St.     I'.i 
M]>i-tle  t.,  1'hilemon,  i<  >  exi  USC  <  >in  -iiiui-.  a   runawa\-  slavi 
1'hili-mon,  for  the  act  he   had   committed,  contains  i 
:       i  that    slavery   is   in  itself  contrary   to   Christianity.      Such 
.in  o.  .  a-ion  \\-ould  obviously  have  been  one  to  d.  :ist 

the  |>ra<  ti' 

[t  WOtlld  Seem,  therefore,    that    it    is   the   general    tendency 
of  the    pj.  Christianity    that    is   contrary   to    slavery, 

rather  than  any  particular  <  >r  po-iti\e  i-xjiressj,  ,n.  Mo  dlS- 
:  lion  is  allo\nd  1  :  Utuecn  the  bond  and  the  free,  all 

men    a  i.ned    to   be   equal.      '1  he  Sa \on  lau  s  pi .  ,hjbi ' 

i    ('hii-ti.in    mo;  f    Christians    out    of    the 

•  oimtry,    or    ;       :  ;   the    third    I      '       in    Council    in    I 

d  that  all  Cliiisti.in-  ou.jit  t>  •  nipt  fiom  sla\(iy  . 
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and  King  Magnus  Ericson  of  Sweden,  in  1335,  declared  that 
in  future,  in  his  territories,  no  one  born  of  Christian  parents 
should  be  or  be  called  a  slave. 

It  was  the  celebrated  Las  Casas  who,  in  order  to  put  an 
end  to  the  sufferings  of  the  Indians  in  America,  obtained 
permission  from  the  King  of  Spain  to  import  negro  slaves  for 
service  in  the  place  of  the  Indians  —  a  plan  which  had  been 
put  into  practice  on  a  small  scale  so  early  as  the  year  1505. 
This  form  of  slavery  thus  commenced  was  for  many  years  of 
very  limited  extent.  The  development  of  the  resources  of 
the  New  World  led  to  its  gradual  increase,  until  a  participation 
in  its  unhallowed  profits  was  sought  with  eagerness  by  most 
European  nations,  and  the  hideous  system  of  slave-trade  and 
slavery  in  the  colonies  soon  obtained  recognition  in  statutes 
and  ordinances  of  the  mother  countries. 

In  1553  twenty-four  negroes  were  brought  to  England 
from  the  coast  of  Africa,  and,  it  would  appear  from  the  cir- 
cumstances, sold  in  England  also.1  During  the  reign  of 
Queen  Elizabeth,  Sir  John  Hawkins,  in  a  Queen's  ship, 
carried  on  the  slave  trade  in  its  worst  form.2  In  the  reign  of 
Charles  II.  the  Court  of  King's  Bench  decided  that  negroes, 
being  usually  bought  and  sold  among  merchants  as  mer- 
chandise, and  also  being  infidels,  there  might  be  a  property 
in  them  sufficient  to  maintain  trover  in  that  court.3  '  I  may 
not  forget,'  says  Evelyn  in  1685,  'a  resolution  which  His 
Majesty  made,  and  had  a  little  before  entered  upon  it  at  the 
Council  Board  at  Windsor  or  Whitehall,  that  the  negroes  in 
the  plantations  should  all  be  baptised,  exceedingly  declaiming 
against  that  impiety  of  their  masters  prohibiting  it,  out  of  a 
mistaken  opinion  that  they  would  be  ipso  facto  free.'  He 
also  mentions  that  on  June  19,  1682,  the  Bantame,  or  East 
India  Ambassadors,  in  London,  were  attended  by  several 
slaves.4  It  is  remarkable  that  the  habeas  corpus  Act  itself 
exceptcd  from  the  benefit  of  that  statute  persons  who,  by 
contract  in  writing,  had  agreed  with  a  merchant  or  owner  of 
a  plantation  to  be  transferred  beyond  seas  and  had  received 
earnests  on  such  agreements. 

In   the  reign    of   Queen   Anne  the   sale  of   a  negro  was 
effected  in  Chcapsidc.     On  motion  in  arrest  of  judgment  for 


t,  vol.  i.  pt.  ii.  p.  97.  '   E.irnnv,  /.//;•  of  />;w/v,  p.  S. 

'  Butts  7'.  I'enny,  2  Lev.,  2OI.  4   Evelyn'^  J'>i<iry,  p.  157. 
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the  (K-l)t.  '  n'a  Bench  held  that    . 

1      JUIH!  1  mes  free,  and  dreu  a  di-tinc- 

bel\\  .  illein  ami  a  .sla\°  tliat  the   f»irnu-r  mi^ht 

t    in    F.n-land,  hut    not    the    latter.      It    mu-t.  h 

1  that  this  distinction  is  not    ••.  .ident.      The   I'oiirt 

further   directed   that   the  declaration    -hould   be   amended  to 
v    that,   although    the   -a!  '    d    in     London,   the 

the   time  of  the  -ale  wa-    in    Virginia;   holding  that 
by  the   lau      of  that   country  He  urett   then 

the  l.ius  of  Kn-land  did  not  extend  to  Virginia,  and    bei: 

:  country  its   la\v  was  what  the  Kini,'  plea-ed.      The 
•tend  -aid  that  -lave-,  were  inheritances, and  only 
traii-terahle  bydeeil.1       In  Smith  .     <  .    ulil,-  the  C'oiirt  seen 
to   think   that   in   an   action  of  ti  -.sun 

.',  the   plaintiff  mi-lit  L,ri\e   in  e\  idence  that  the   party  • 
hi-i   IIC.MO,  and    he  bought   him.      In  the  rei^rn  of  t  ..     :        111., 
Lord  riiancellor  NOI  thin^ton,  in  dismissing  a  bill  fr  :n.-t 

a  ne^ro  who  was  in  Kn^lanil,  decided,  in  Contradiction  to  the 
hi-torical  f.f  t  •  .f  pr.edial  .sla\ery  or  \i!!ena;4e  in  l-'.iv^land.  that 

.     ,i    man  sets    foot  mi    Ln^lish   ground   he   i-   f: 
And  he  added  :   '.A  ne;^rro  may  maintain  an  action  a;^rain-t  his 
ma-ter    for   ill-u  ;;nl    may   have  an   //<//.•  ."HS,  if  re- 

.strained  of  his  liberty.' :t 

Nine   years   afterwards    Lord    Man-field    decided    the    now 

well-known  case  of  Somerset!  v.  Stewart.1     A  negro  having 

.lit  in  Virginia  a  /ewas  brought  by  his  ma 

an    inhabitant   of   Virginia,   to    Ln^land,   and    mi    refu-in^    to 

irn  was  -ent  by  his  ma-ter  to  (  .iptain  Kn-  hip.  \\  1 

lie  was   kept  in    irons,  to   be  carried  t..  Jamaica  and  -old  , 
slave.      The    ( 'oiirt    of    Kin"/-    I'.einli.   upon    a    \\rit    of 

•<     ordered  him  to  be  di.-char^ed  and  set  at  liberty.      1 
Man-!'  lid:   '   1  lie    leturn    -tales    that    the    -!.  parted 

and     ielll-ed     to     SCTVC,    \^ll(iellpon      l',e     \\.i-     i-.i  pt     to     l>e 

abroad.      So  hi^h  an   .i<  t  of  dominion  mn-t  1  :   by 

the    law   of  the   country    where-    it    is    u-ed.      The    po\\cr   <  I    a 
ma  r  hi-  slave  ha>  been  extremely  different  in  d 

The     •  t  SUCh  8  nature  that  it  i- 

i  of    bi  in;.;    introduced    on     any  n,    moral 

el,  but    only  by  positive    law,  which    p:< 

• 
3  .v.  .  no.  *  L.  • : ,  i. 
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long  after  the  reasons,  occasions,  and  time  itself  from  whence 
it  was  created,  are  erased  from  memory.  It  is  so  odious  that 
nothing  can  be  suffered  to  support  it  but  positive  law. 
Whatever  inconveniences  may  follow  from  this  decision,  I 
cannot  say  this  case  is  allowed  or  approved  by  the  law  of 
England,  and  therefore  the  black  must  be  discharged.'  This 
celebrated  decision  of  Lord  Mansfield  indirectly  contributed 
not  a  little  to  the  downfall  of  the  execrable  slave-trade  and 
colonial  slavery,  as  it  gave  a  legal  sanction  to  the  growing 
popular  opinion  on  the  subject.  It  has  passed  into  one  of 
the  landmarks  of  the  law,  and  is  safe  from  attack. 

Nevertheless,  it  is  to  be  remarked — I.  That  Lord  Mans- 
field's reasoning,  however  absolute,  is  wanting  in  precision. 
He  does  not  grapple  in  argument  with  the  real  difficulty  of 
the  case — the  existence  of  the  colonial  law,  and  the  imperial 
statutes  in  favour  of  colonial  slavery.  2.  Lord  Mansfield, 
though  he  had  evidently  considered  it,  does  not  base  his 
judgment  on  the  argument  advanced  for  the  slave,  that  the 
adoption  of  the  lex  loci  (the  extraneous  law)  would  produce 
intolerable  inconveniences — inconsistencies.  3.  Lord  Mans- 
field formally  rests  upon  the  absence  of  a  positive  law  directly 
sanctioning  negro  slavery  in  England.  There  never  is  any 
positive  law  applicable  when  foreign  law  is  applied  ;  but  here 
he  says  the  want  of  a  positive  law  concludes  the  Court, 
because  slavery  '  is  so  odious  that  nothing  can  be  suffered  to 
support  it  but  positive  law.'  In  effect  he  accepts  the  first 
argument  for  the  slave,  that  slavery  is  contrary  to  the  law  of 
nature  and  unjust,  and  should  not  be  allowed.  As  this 
argument  has  nothing  local  in  it,  but  is  universal  in  its  scope, 
it  went  far  beyond  the  requirements  of  the  case  in  hand,  and 
condemned  and  disallowed  the  law  of  slavery  in  the  colonies 
(so  far,  at  least,  as  it  was  customary).  Doubtless  this  was  its 
great  merit  in  the  sight  of  many,  and  it  helped  to  produce 
great  and  good  results  ;  but  it  is  essentially  repugnant  to 
modern  legal  ideas  and  the  conception  of  the  limits  of  the 
judicial  province.  Granted  that  slavery  is  odious  and  unjust  ; 
but  if  it  be  the  established  law  of  any  part  of  the  realm,  the 
duty  of  the  judge  is  to  maintain  the  law,  and  the  proper 
remedy,  as  Lord  Stowcll  points  out,  is  legislation.1 

1    Hut  is  the  principle  upon  which  the  case  of  Somerset!  was  decided 
(that  by  the  law  of  England  a  slave  ceases  to  be  a  slave  directly  he  ai  n 
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Since    the    bc^innm;.^  <>f  this  cc-ntury    Great    Britain   had 
introduced  into  several  treaties   which   -he   concluded  stipula- 

111  I-'.DX'  'forth  is  in  Kn^land  absoh:-  oiiditionally 

tie  to  thi  fa  fiigil  taking  i      •         e  to  a 

hip   in   the   territorial  here   5 

.  i     In  the  lattei        •    t  must  be  shown  that  the  British 

ship  is  in   law  a   portion   of  her    Man-^ty'-.   ilmiiin--  ;il>-trly  and 

onditionally  as  any  part  •      Hut  li  •  con- 

ration  ti  "t  .1   private  liiiti-h  -hip.  a  pubm  -hip  within 

tin-  ti-nitorial  waters  of  a  i  -  only  in  a  liinitt-d    5< 

said  to  IK-  part  of  the  territory  of  (  ireal   Brita  ob- 

i-    i)"t    - mpletels    p.i:'    "I    such   territory  that   a   -la\e 

_  on  her  dei  k  In-.  Ol         •     ••.      Such  a  -hi|),  in  sin  h  t  in  mi. 
empt  from  any  other  jnrisdii  lion  than  that  of  the  State  to  whi«  h 

.  upon  con-ideration-   of  public  comity  ai.  and   by 

•  it  •  if  a  pre-umcd  <  on-ent  of  nations,  that  i     - 
into   their  port-   shall,  -o   Ion.-  a-   tin  \ 

Law  and  in  a  friendly  manni  -.empt  from  local  juri-tlii  tmn.     chief 

r.'--t,  in  tin  of  aver)  strong  anti-slavery  judgment, 

'The  moment  they    the  -la\e-    put  th>  i  of  a  Ilnti-h   man- 

of-w.ir,  not   lyinx  within  th<  "I    Bast    I  lorida.  where  undoubtedly 

the   laws   of  that   <  ountry   would    prevail,  those   pcr-on-,  who   before   had 
been   slaves,  Wl  Forto  '  01  hrane,    i  />.,uii/  A'.,  (•'•).)     Tlie 

learned  iud-e  evidently  wa-  of  opinion  that  a  slave  CSCE]  •  .1  man- 

nf-uar   l\m-    in   the   territorial  water-   of  a    -lave   State   would   retain 
status  of  slavery.      Thi-  was  in   I  ••  i  ;.  and  the  -pe>  ial  <  a-e  -tale-  '  that  Sir 

r.burn  -ailed  in  the  "Albion  "  with  the  said  Spani-h  -' 
from  Ka-t  Florida,  at  which  time  he  re«  e:\eil  intelligence  of  ]•• 
betv.  e.-n  Kn-Iand  and  Am-  T;<  a,  and  sin  h  slaves  a-  belonged  ;,,  AUK-: 
sub''  .  ,!i  of  the  d'  feii'lallt-  1  tritisl 

n«t  t.ik,  i.  .  sequence  of  the  wording  of  the  treaty  of  pi 

Thi-  was  in  COns<  i|iieii'  e  of  the  Tr<  a'\  ol  (  di-  nt    //.  rtslt  t.  \\.  394  . 

.••ho   had    (  nine   from  plantations   in   the  Tinted  State-   on   hoard, 

a-  the  abo\ .  at  lea-t    of  hi- 

up.      See  al-o    Madra/o  .-•.  \\ille-,    ,    /.'//;/.   tt)  \\'illian. 

Jlrown,  3  /»VM.  -///,//'////.,  ' 

\Vi:  I   to  llriti-h  -hip-,  whether  public  or  private,  on   the 

.  their  i  1  jiart  of  the  British  territory,  and   ! 

on  board  a  -hip  upon  the   hi-h  seas  t''  Q   be  nodoiibt   but   that 

he   berome-    //'  '  Bui     I  'Well,    in     til'  '     I  '.l\C 

.  Allan,  2  /  '  ////.  A'.,  ',4  .  de.  ided   that  if  th>  A  ho 

land   tind-   hi-  way  back   to   t! 
in  which  he  wa-  in  -la\ery.  In-   -tatu-   of  -la\ery  I 

>   to  ha1,  e    been  •  ed.      la-  k  Martin.  .  ian 

'in  Antigua,  and  entered  on  board  II.M.S  \\'hil-l  that 

of  Antigua,  the  slave  was  taken  out  of  it  widi 

.-.  e  him  up,  and  he  wa  -  d  to  h;s 

owner.     In  Jan  .         be  was  >y  an  officer  of  the  Customs 

a  sia\e  illegally  imported),  and  p  n-t  the 

owr  •  .,n  in  the  -ame  |  nd    to  ti 

otlv  'I  he    .  -inralty  l  mirt  had  pronoum  eil  int. 

and    I. "i.l  •    1    atl'nmed    the 

•ilation-  Admiralty 

•    with    n 
•    ol    the  Nl.c.  •    Tiade    in-ti  M'  ' 

1  ».     •  ... 
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tions  in  favour  of  the  abolition  of  this  traffic,  but  it  was  not 
until  the  Treaty  of  Paris,  May  30,  1814,  that  the  philanthropic 
principles  which  she  desired  to  cause  to  enter  into  the  policy 
of  the  various  Great  Powers  took  a  tangible  form. 

At  the  Congress  of  Vienna,  1815,  of  Aix-la-Chapelle, 
1818,  and  Verona,  1822,  the  Powers  therein  assembled  prac- 
tically adopted  the  principle  of  abolition.  The  Treaty  of 
London,  ratified  February  19,  1842,  contains  similar 
principles. 

It  has,  however,  been  questioned  whether,  in  the  interest  of 
the  American  colonies,  it  might  not  have  been  sufficient  and 
wiser  for  the  Powers  to  have  limited  themselves  to  regulating 
the  traffic,  correcting  its  inhumanity,  and  ameliorating  the 
condition  of  the  slaves. 

Great  Britain  abolished  slavery  in  her  colonies  by  the 
3  and  4  Will.  IV.,  c.  73,  in  1833  ;  but,  however  philanthropic 
and  humane  a  measure  in  the  abstract,  it  was  a  practical 

to,  and  as  intended  for,  the  guidance  of  commanding  officers  of  her 
Majesty's  ships  generally  :  — 

Art.  22. — i.  '  In  any  case  in  which  you  have  received  a  fugitive  slave 
into  your  ship  and  taken  him  under  the  protection  of  the  British  flag, 
whether  within  or  beyond  the  territorial  waters  of  any  State,  you  will  not 
admit  or  entertain  any  demand  made  upon  you  for  his  surrender  on  the 
ground  of  slavery.' 

2.  '  It  is  not  intended,  nor  is  it  possible,  to  lay  down  any  precise  or 
general  rule  as  to  the  cases  in  which  you  ought  to  receive  a  fugitive  slave 
on  board  your  ship.     You  are,  as  to  this,  to  be  guided  by  considerations 
of  humanity,  and  these  considerations  must  have  full  effect  given  to  them, 
whether  your  ship  is  on  the  high  seas  or  within  the  territorial  waters  of  a 
State  in  which  slavery  exists ;  but  in  the  latter  case  you  ought,  at  the  same 
time,  to  avoid  conduct  which  may  appear  to  be  in  breach  of  international 
comity  and  good  faith.' 

3.  '  If  any  person,  within  territorial  waters,  claims  your  protection  on 
the  ground  that  he  is  kept  in  slavery  contrary  to   treaties  with  Great 
Britain,  you  should  receive  him  until  the  truth  of  his  statement  is  examined 
into.     This  examination  should  be  made,  if  possible,  after  communication 
with  the  nearest  British  Consular  authority,  and  you  should  be  guided  in 
your  subsequent  proceedings  by  the  result.' 

4.  '  A  special  report  is  to  be  made  of  every  case  of  a  fugitive  slave 
received  on  board  your  ship.' 

Don  Felix  de  Azara,  writing  in  1809,  relates  that  about  twenty  years 
before,  an  English  female-slave,  with  her  daughters,  made  her  escape,  and 
took  refuge  on  a  Spanish  island  of  the  Antilles.  Her  master  claimed  her. 
She  offered  to  purchase  her  liberty  of  him,  but  he  refused.  The  Spanish 
Governor  thereupon,  notwithstanding  the  treaty  of  peace,  which  required 
her  extradition,  refused  to  give  her  up.  A  representation  of  the-  matter 
being  addressed  to  the  Spanish  Government,  the  action  of  the  governor 
was  approved  of,  and  it  was  decided  that  no  slaves  should  be  gi\en  up. 
This  humane  order  was  afterwards  revoked  at  the  solii  nation  of  the 
I'm  tuguese.  (Voyn^t's  (/n/is  r  Anii'rn/it,-  Mi:>-it(i<utiit,\  loin.  ii.  p.  271.) 
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it  reduced  many  British   col,,;      •     • 

hit.  uy.  it  largely  stimulated  the  foreign  plantations  and 

the  •  !«•- 

i  in  the  United  Stat 

withstanding  the  abolition  Great    1-iitain  and  by 

tin-    t'nited     -     '         it    has   been    held    in    •  •        • 

that  tl:'  is  not  against  the  law  of  nati< 

although  it    is   against   the   municipal    laws   ,  ,f  their   own  and 
other   countries.      M  '  '     urt-  hold   that  the 

not    piracy,  except    \vh<Te    made    so  by  the  !. 
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1842)  ;  December  17,  Muscat  ;  December  23,  Hayti  (accessions  to  the 
conventions  of  1831  and  1833). 

1840.  September  25,  Bolivia  ;  December  16,  Texas. 

1841.  February  24,  Mexico  ;  May  24,  Ecuador  ;  August  7,  Bolivia  ; 
Chili  (additional)  ;    December  20  (ratified  February  19,  1842),  Austria, 
France,  Prussia,  and  Russia. 

(A  Convention  between  Great  Britain  and  Germany  was  entered  into 
March  29,  1879,  extending  to  the  German  Empire  the  provisions  of  this 
treaty.) 

1842.  February  19  (see  December  20,  1841)  ;  April  13,  Mexico  (addi- 
tional) ;  July  3,  Portugal  ;  August  9,  the  United  States. 

1844.  November  8,  Johanna. 

1845.  May  29,  France  ;  October  2,  Muscat  ;  Zanzibar. 

1846.  January  15,  Ecuador  (additional)  ;  with  chiefs  of  Cape  Mount, 
Africa. 

1847.  May  27,  Borneo  ;  with  various  Arab  chiefs  of  the  Persian  Gulf, 
with  Rio  Nunez,  Cagnabac,  Manna,  Bolola,  Little  Booton,  Grand  Sesters, 
Garraway  River,  and  others. 

1848.  February  24,  Belgium  ;  August  31,  the  Netherlands  (additional); 
November  21,  Liberia. 

1850.  May  6,  Zanzibar. 

1851.  April  2,  New  Granada  ;  August  2,  Persia. 

1852.  January  13,  Dahomey. 

1853.  February  2,  Zanga  Tanga  and  Cape  Lopez. 

1854.  September  16,  Mohilla  ;  September  20,  Comoro. 
1857.  March  4,  Persia. 

1862.  April  7,  United  States. 

1863.  February  17,  additional  articles  with  ditto. 
1865.  June  27,  Madagascar. 

1870.  June  3,  United  States  (additional  convention). 

1871.  June  18,  Portugal  (additional  convention). 
1873.  June  5,  Zanzibar. 

1877.  May  12,  Dahomey  ;  August  4,  Egypt  (convention). 

The  following  treaties  have  been  ratified  by  Great  Britain  with  slave 
States,  viz.  :— 

Treaty  with  Tripoli,  October  18,  1662  (i  Hertslefs  Com.  Treat.,  127). 
Ditto,  1675-6  (ditto,  131). 

Ditto,  1716  (ditto,  141). 

Ditto,  1751  (ditto,  147). 

Treaty  with  Tunis,  1716  (ditto,  163). 

Ditto,  1751  (ditto,  169). 

They  all  contain  a  stipulation,  of  which  the  following  are  examples,  and 
by  virtue  of  which  a  slave  may  become  free.  Thus  by  Art.  1 1  of  the 
Treaty  between  Great  Britain  and  Tripoli,  1675-76,  it  is  declared  that 
'  when  any  of  his  Majesty's  ships  of  war  shall  appear  before  Tripoli,  upon 
notice  thereof  given  by  the  English  Consul,  or  by  the  commander  of  the 
said  ships,  to  the  chief  Governor  of  Tripoli,  public  proclamation  shall  be 
immediately  made  to  secure  the  Christian  captives,  and  if,  after  that,  any 
Christians  whatever  make  their  escape  on  board  any  of  the  said  ships  of 
war,  they  shall  not  be  required  back  again,  nor  shall  the  said  Consuls  or 
commanders  of  any  of  his  said  Majesty's  subjects  be  obliged  to  pay  any- 
thing for  the  said  Christians.' 

Again,  by  the  Treaty  of  1751  between  Great  Britain  and  Tunis  it  is 
declared  that,  if  any  slave  of  Tunis  shall  make  his  escape  from  thence, 
and  get  on  board  an  English  man-of-war,  the  said  slave  shall  be  free,  and 
neither  the  English  Consul  nor  any  of  his  nation  shall  in  any  manner  be 
questioned  about  the  same. 

Elliot's  Diplomatic  Code  contains  treaties  between  the  United  States 
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APPENDIX 
TREATIES  OF  EXTRADITION 

TREATIES  or  conventions  of  extradition  have  now  been  concluded 
between  rhost  civilised  States.  The  following  is  a  list  of  the  more  im- 
portant treaties  or  conventions  :— 

AUSTRIA  and  AUSTRIA-HUNGARY  with  Baden,  1829  ;  Belgium,  1853, 
1857,  and  1872  ;  France,  1855  and  1869  ;  Germany,  1854  ;  Great  Britain, 
1873;  Greece,  1 874;  Italy, 1 869  and  1871  ;  Montenegro,  1872  ;  Netherlands, 
1852  ;  Russia,  1874  ;  Spain,  1861  ;  Sweden  and  Norway,  1868  ;  Switzer- 
land, 1828,  1855  ;  United  States,  1856. 

BELGIUM  with  Austria,  1853,  1857,  and  1872;  Brazils,  1873;  Den- 
mark, 1876  ;  France,  1874  ;  Germany,  1874  ;  Great  Britain,  1872,  1876, 
and  1877  ;  Italy,  18/5  ;  Luxemburg,  1872  ;  Monaco,  1874  ;  Netherlands, 
1877  ;  Peru,  1874  ;  Portugal,  1854  ;  Prussia,  1836  ;  Russia,  1872  ;  Spain, 
1876  ;  Sweden  and  Norway,  1870  ;  Switzerland,  1846  and  1874  ;  United 
States,  1874. 

BRAZILS  with  Great  Britain,  1872  and  1873  5  Italy,  1872. 

COSTA  RICA  with  Italy,  1873. 

DENMARK  with  France,  1877  ;  Great  Britain,  1862  and  1873  5  Italy, 
1873  5  Netherlands,  1851  and  1877  ;  Prussia,  1820  ;  Russia,  1866  ;  Spain, 
1767  ;  Sweden  and  Norway,  1823. 

ECUADOR  with  United  States,  1872. 

FRANCE  with  Austria,  1855  and  1869  ;  Belgium,  1834  ;  Chili,  1860  ; 
Columbia,  1850;  Germany,  1845  and  l87i  5  Great  Britain,  1876;  Italy, 
1870  and  1873;  Luxemburg,  1875;  Monaco,  1876;  Netherlands,  1844 
and  1860  ;  Peru,  1874  ;  Portugal,  1854  and  1872  ;  Spain,  1765,  1850,  1859, 
1867,  and  1877;  Sweden,  1843  and  1869;  Switzerland,  1828  and  1869; 
United  States,  1843,  1845,  and  1858;  West  Indies,  1866;  Wurtemberg, 
1765. 

GERMANY  with  Austria,  1854  ;  Belgium,  1870  and  1874  ;  Great  Britain, 
1872  ;  Italy,  1871  (extended  in  October,  1873,  to  pass  prisoners  through 
Switzerland)  and  1873  ;  Luxemburg,  1876;  Netherlands,  1818,  1850,  1853, 
and  1867;  Spain,  1860  and  1878;  Switzerland,  1874;  United  States, 
1852  and  1868. 

GREAT  BRITAIN  with  Austria,  1873  ;  Belgium,  1872,  1876,  and  1877  ; 
P.razil,  1872  and  1873  ;  Burmah,  1867  ;  Columbia,  1889  ;  Denmark,  1862 
and  1873  ;  Ecuador,  1880;  France,  1876  ;  Germany,  1872  ;  Guatemala, 
1885;  Hayti,  1874;  Holland,  1874;  Honduras,  1874;  Italy,  1873; 
Luxemburg,  1880;  Mexico,  1889;  Netherlands,  1881  ;  Orange  Free 
State,  1891  ;  Russia,  1886  ;  Salvador,  1881  ;  Siam,  1869  ;  Spain,  1878 
and  1889  ;  Sweden  and  Norway,  1873  ;  Switzerland,  1880  ;  Tonga,  1879  ; 
Tunis,  1889;  United  States,  1842  and  1889;  Uruguay,  1884.' 

GREECE  with  Austria-Hungary,  1874  ;  Italy,  1877. 

ITALY  with  Austria-Hungary,  1869  and  1871  ;  Great  Britain,  1873; 
Greece,  1877;  Mexico,  1870;  Portugal,  1878;  Russia,  1871  and  1876; 
Salvador,  1871  ;  Spain,  1857  and  1868;  Sweden  and  Norway,  1866; 
Switzerland,  1868  and  1873  ;  United  States,  1868. 

NETHERLANDS  with  Austria,  1852;    Italy,  i.sfx;;   Luxemburg,  1877; 

Monaco,  1876;  Orange  Free  State,  1874;  Portugal,  1X54  and  1878; 
I'russia,  1850;  Russia,  1867;  Spain,  1860;  Sweden  and  Norway,  1854; 
Swit?erland,  1853;  United  States,  1874. 

POKTI<;\I.  with   Italy,   1878;    Netherlands,    1854  and    1878;    Spain, 

1  Sec  also  section  17  of  General  Extradition  Act, 
VOL.    I. 
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THE  EXTRADITION  ACTS 

THE  following  is  the  General  Extradition  Act  of  Great  Britain  : — 33 
and  34  Viet,  c.  52, '  An  Act  for  amending  the  law  relating  to  the  extradition 
of  criminals.' 

1.  This  Act  may  be  cited  as  the  Extradition  Act,  1870. 

2.  Where  an  arrangement  has   been   made  with   any  foreign    State 
with  respect  to  the  surrender  of  such  State  of  any  fugitive  criminals,  her 
Majesty  may,  by  order  in  Council,  direct  that  this  Act  shall  apply  in  the 
case  of  such  foreign  State.     Her  Majesty  may,  by  the  same  or  any  sub- 
sequent order,  limit  the  operation  of  the  order,  and  restrict  the  same  to 
fugitive  criminals  who  are  in,  or  suspected  of  being  in,  the  part  of  her 
Majesty's  dominions  specified   in   the  order,  and   render  the  operation 
thereof  subject  to  such  conditions,  exceptions,  and  qualifications  as  may 
be   deemed   expedient.      Every  such  order  shall  recite  or  embody  the 
terms  of  the  arrangement,  and  shall  not  remain  in  force  for  any  longer 
period  than  the  arrangement.     Every  such  order  shall  be  laid  before  both 
Houses  of  Parliament  either  six  weeks  after  it  is  made,  or,  if  Parliament 
be  not  then  sitting,  within  six  weeks  after  the  then  next  meeting  of  Par- 
liament, and  shall  also  be  published  in  the  London  Gazette.1 

3.  The  following  restrictions  shall  be  observed  with  respect  to  the 
surrender  of  fugitive  criminals  :— 

(1)  A  fugitive  criminal  shall  not  be  surrendered  if  the  offence  in 
respect  of  which  his  surrender  is  demanded  is  one  of  political  charac- 
ter, or  if  he  prove  to  the  satisfaction  of  the  police  magistrate  or  the 
court  before  whom  he  is  brought  on  habeas  corpus,  or  to  the  Secretary 
of  State,  that  the  requisition   for   his  surrender  has,  in  fact,  been 
made  with  a  view  to  try  or  punish  him  for  an  offence  of  a  political 
character.2 

(2)  A  fugitive  criminal  shall  not  be  surrendered  to  a  foreign  State 
unless  provision  is  made  by  the  law  of  that  State,  or  by  arrangement 
that  the  fugitive  criminal  shall  not,  until  he  has  been  restored,  or  had 
an  opportunity  of  returning  to  her  Majesty's  dominions,  be  detained 
or  tried  in  that  foreign  State  for  any  offence  committed  prior  to  his 
surrender  other  than  the  extradition  crime  proved  by  the  facts  on 
which  the  surrender  is  grounded. 

(•\)  A  fugitive  criminal  who  has  been  accused  of  some  offence  within 
English  jurisdiction,  not  being  the  offence  for  which  his  surrender 
is  asked,  or  is  undergoing  sentence  under  any  conviction  in  the  United 
Kingdom,  shall  not  be  surrendered  until  after  he  has  been  discharged, 
whether  by  acquittal  or  on  expiration  of  his  sentence  or  otherwise. 

(4)  A  fugitive  criminal  shall  not  be  surrendered  until  the  expiration 

1  An  order  in  Council  of  February  4,  1875,  embodied  the  extradition  treaty 
with  Switzerland,  which  contained  the  clause  following  :  '  No  Swiss  subject  shall 
'  be  delivered  up  by  Switzerland  to  the  Government  of  the  United  Kingdom,  and 
no  subject  of  the  United  Kingdom  shall  be  delivered  up  by  the  ( iovernment 
thereof  to  Switzerland.'  It  was  held  by  the  Court  of  Queen's  liench  thai  the 
treaty  with  the  condition  that  no  English  subject  should  be  surrendered  to 
Suitzerland  was  given  effect  to  in  the  manner  required  by  the  Act,  and  that  th<- 
prisoner,  an  English  subject,  who  had  committed  laireiiy  in  Suit/ei  land,  could 
not  be  surrendered.  (Re  ll'ihon,  3  n.  I!.  !>.,  42  ;  26  //''.  /'.,  44.) 

In  1845  the  United  States  rejected  a  treaty  \\iih  Prussia  because  the  latter 
insisted  that  neither  Power  should  be  required  to  give  up  its  own  subjects;  but 
this  was  waived  by  the  former  in  1852. 

a  Treatii  radition  where  Greal  P.ntain  has  been  a  party  have  never  in- 

cluded  political  offenders  or  slaves.  Indeed,  davcs  have  been  expri  ilj  •  KCI  pied. 

(See   1  5  and    I''   Viet.,  c.   26.) 
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power  to  issue  a  warrant  under  this  section,  who  shall  by  warrant  order 
him  to  be  brought,  and  the  prisoner  shall  accordingly  be  brought,  before  a 
police  magistrate. 

A  fugitive  criminal,  apprehended  on  a  warrant  issued  without  the 
order  of  the  Secretary  of  State,  shall  be  discharged  by  a  police  magistrate, 
unless  the  police  magistrate,  within  such  reasonable  time  as  with  reference 
to  the  circumstances  of  the  case  he  may  fix,  receives  from  a  Secretary  of 
State  an  order  signifying  that  a  requisition  has  been  made  for  the  sur- 
render of  such  criminal. 

9.  When  a  fugitive  criminal  is  brought  before  the  police  magistrate, 
the  police  magistrate  shall  hear  the  case  in  the  same  manner  and  have  the 
same  jurisdiction  and  powers  as  near  as  may  be  as  if  the  prisoner  were 
brought  before    him    charged  with  in  indictable  offence  committed    in 
England.     The  police  magistrate  shall  receive  any  evidence  which  may 
be  tendered  to  show  that  the  crime,  of  which  the  prisoner  is  accused  or 
alleged  to  have  been  convicted,  is  an  offence  of  a  political  character,  or  is 
not  an  extradition  crime. 

10.  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime, 
if  the   foreign  warrant  authorising  the  arrest  of  such  criminal  is  duly 
authenticated,  and  such  evidence  is  produced  as  (subject  to  the  provisions 
of  this  Act)  would,  according  to  the  law  of  England,  justify  the  committal 
for  trial  of  the  prisoner  if  the  crime  of  which  he  is  accused  had  been 
committed  in  England,  the  police  magistrate  shall  commit  him  to  prison, 
but  otherwise  shall  order  him  to  be  discharged. 

In  the  case  of  a  fugitive  criminal  alleged  to  have  been  convicted  of  an 
extradition  crime,  if  such  evidence  is  produced  as  (subject  to  the  pro- 
visions of  this  Act)  would,  according  to  the  law  of  England,  prove  that 
the  prisoner  was  convicted  of  such  crime,  the  police  magistrate  shall 
commit  him  to  prison,  but  otherwise  shall  order  him  to  be  discharged. 
If  he  commits  such  criminal  to  prison,  he  shall  commit  him  to  the  Middle- 
sex House  of  Detention,  or  to  some  other  prison  in  Middlesex,  there  to 
await  the  warrant  of  a  Secretary  of  State  for  his  surrender,  and  shall 
forthwith  send  to  a  Secretary  of  State  a  certificate  of  the  committal,  and 
such  report  upon  the  case  as  he  may  think  fit. 

11.  If  the  police  magistrate  commits  a  fugitive  criminal  to  prison,  he 
shall  inform  such  criminal  that  he  will  not  be  surrendered  until  after  the 
expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of 
habeas  corpus. 

Upon  the  expiration  of  the  said  fifteen  days,  or  if  a  writ  of  habeas 
corpus  is  issued  after  the  decision  of  the  Court  upon  the  return  to  the  writ, 
as  the  case  may  be,  or  after  such  further  period  as  may  be  allowed  in 
either  case  by  a  Secretary  of  State,  it  shall  be  lawful  for  a  Secretary  of 
State,  by  warrant  under  his  hand  and  seal,  to  order  the  fugitive  criminal 
(if  not  delivered  on  the  decision  of  the  Court)  to  be  surrendered  to  such 
person  as  may,  in  his  opinion,  be  duly  authorised  to  receive  the  fugitive 
criminal  by  the  foreign  State  from  which  the  requisition  for  the  surrender 
proceeded,  and  such  fugitive  criminal  shall  be  surrendered  accordingly. 

It  shall  be  lawful  for  any  person  to  whom  such  warrant  is  directed, 
and  for  the  person  so  authorised  as  aforesaid,  to  receive,  hold  in  custody, 
and  convey  within  the  jurisdiction  of  such  foreign  State,  the  criminal 
mentioned  in  the  \\airant ;  and  if  the  criminal  escapes  out  of  any  custody 
to  which  he  maybe  delivered  on,  or  in  pursuance  of  such  warrant,  it  shall 
be  lawful  to  retake  him  in  the  same  manner  as  any  person  accused  of  any 
crime  against  the  laws  of  that  part  of  her  Majesty's  dominions  to  which 
he  escapes  may  be  retaken  upon  an  escape. 

12.  If  the  fugitive  criminal  who  has  been  committed  to  prison  is  not 
surrendered  and  conveyed  out  of  the  United  Kingdom  within  two  months 
alter  such  committal,  or  if  a  writ  of  habeas  corpus  is  issued  after  the  de- 
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before  the  stipendiary  magistrate,  sheriff,  or  sheriff's  substitute  who 
issued  the  warrant,  or  who  has  jurisdiction  in  the  port  where  the  vessel 
lies,  or  in  the  place  nearest  to  that  port. 

17.  This  Act,  when  applied  by  order  in  council,1  shall,  unless  it  is  other- 
wise provided  by  such  order,  extend  to  every  British  possession  in  the 
same  manner  as  if  throughout  this  Act  the  British  possessions  were  sub- 
stituted for  the  United  Kingdom  or  England,  as  the  case  may  require, 
but  with  the  following  modifications,  namely  :— 

(1)  The  requisition  for  the  surrender  of  a  fugitive  criminal  who  is 
in,  or  suspected  of  being  in,  a  British  possession,  may  be  made  to  the 
governor  of  that  British  possession  by  any  person  recognised  by  that 
governor  as  a  consul-general,  consul,  or  vice-consul,  or  (if  the  fugi- 
tive criminal  has  escaped  from  a  colony  or  dependency  of  the  foreign 
State  on  behalf  of  which  the  requisition  is  made)  as  the  governor  of 
such  colony  or  dependency. 

(2)  No  warrant  of  a  Secretary  of  State  shall  be  required,  and  all 
powers  vested  in  or  acts  authorised  or  required  to  be  done  under 
this  Act  by  the  police  magistrate  and  the  Secretary  of  State,  or  either 
of  them,  in  relation  to  the  surrender  of  a  fugitive  criminal,  may  be 
done  by  the  governor  of  the  British  possession  alone. 

(3)  Any  prison  in  the  British  possession  may  be  substituted  for  a 
prison  in  Middlesex. 

(4)  A  judge  of  any  court  exercising  in  the  British  possession  the 
like  powers  as  the  Court  of  Queen's  Bench  exercises  in  England  may 
exercise  the  power  of  discharging  a  criminal,  when  not  conveyed 
within  two  months  out  of  such  British  possession. 

18.  If  by  any  law  or  ordinance  made  before  or  after  the  passing  of  this 
Act  by  the  legislature  of  any  British  possession,  provision  is  made  for 
carrying  into  effect,  within  such  possession,  the   surrender   of  fugitive 
criminals  who  are  in,  or  suspected  of  being  in,  such  British  possession, 
her  Majesty  may,  by  the  order  in  council  applying  this  Act  in  the  case 
of  any  foreign  State  or  by  any  subsequent   order,  either  suspend    the 
operation  within  any  such  British  possession  of  this  Act  or  of  any  part 
thereof,  so  far  as  it  relates  to  such  foreign  State,  and  so  long  as  such  law  or 
ordinance  continues  in  force  there,  and  no  longer ;  or  direct  that  such  law 
or  ordinance,  or  any  part  thereof,  shall  have  effect  in  such  British  pos- 
session, with  or  without  modifications  and  alterations,  as  if  it  were  part 
of  this  Act. 

19.  Where,  in  pursuance  of  any  arrangements  with  a  foreign  State,  any 
person  accused  or  convicted  of  any  crime  which,  if  committed  in  England, 
would  be  one  of  the  crimes  described  in  the  first  schedule  to  this  Act,  is 
surrendered  by  that  foreign  State,  such  person  shall  not  until  he  has  been 
restored,  or  had  an  opportunity  of  returning  to  such  foreign  State,  be 
triable  or  tried  for  an  offence  committed  prior  to  the  surrender  in  any 
part  of  her  Majesty's  dominions  other  than  such  of  the  said  crimes  as 
may  be  proved  by  the  facts  on  which  the  surrender  is  grounded." 

1  Orders  in  Council  have  been  applied  to  the  following  British  possessions  :  — 
Australia  (Western),  Australia  (South),  Bahamas,  Knrhadoes,  Cape  of  Good  Hope, 
Ceylon,    Gibraltar,    Gold    Coast,    Honduras    (British),     I  long    Kong,    Jamaica, 
I.- ward  Islands,  .Malta,  Mauritius,  Natal,  Queensland,  St.  Lucia,  Sierra  Leone, 
Straits  Settlements,  Tasmania,  Trinidad,  and  Victoria. 

By  section  36  of  the  44  and  45  Viet.,  c.  69,  an  Act  to  amend  the  law  with 
respect  to  fugitive  offenders  in  British  dominions,  the  Oueen  may,  l>y  order  in 
council,  direct  that  it  (the  said  Act)  shall  apply  as  if,  subject  to  the  conditions, 
exceptions,  and  qualifications  (if  any)  contained  in  the  order,  any  place  out  of  her 
Majesty's  dominions  in  7.7//V//  her  Majesty  has  jurisdiction  t  and  which  is  nam<  d 
in  the  order,  were  a  British  possession. 

2  It  was   decided   by  the  Circuit   Court   of  the  City  of  New  York    that   the 
extradition  treaty  of  1842  between  England  and  the  United  States  does  not  pro- 
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be  construed  as  if  the  term  'civil  matter'  included  a  criminal  matter,  and 
the  term  'cause'  included  a  proceeding  against  a  criminal,  provided  that 
nothing  in  this  section  shall  apply  in  the  case  of  any  criminal  matter  of  a 
political  character. 

25.  For  the  purposes  of  this  Act,  every  colony,  dependency,  and  con- 
stituent part  of  a  foreign  State,  and  every  vessel  of  that  State,  shall  (except 
where  expressly  mentioned  as  distinct  in  this  Act)  be  deemed  to  be  within 
the  jurisdiction  of  and  to  be  part  of  such  foreign  State. 

26.  In  this  Act,  unless  the  context  otherwise  requires, — 

The  term  '  British  possession '  means  any  colony,  plantation,  island, 
territory,  or  settlement  within  her  Majesty's  dominions,  and  not  within 
the  United  Kingdom,  the  Channel  Islands,  and  Isle  of  Man  :  and  all 
colonies,  plantations,  islands,  territories,  and  settlements  under  one  legis- 
lature as  hereinafter  defined  are  deemed  to  be  one  British  possession. 

The  term  '  legislature '  means  any  person  or  persons  who  can  exercise 
legislative  authority  in  a  British  possession,  and  where  there  are  local 
legislatures  as  well  as  a  central  legislature,  means  the  central  legislature 
only. 

The  term  'governor'  means  any  person  or  persons  administering  the 
government  of  a  British  possession,  and  includes  the  governor  of  any  part 
of  India. 

The  term  'extradition  crime'  means  a  crime  which,  if  committed  in 
England,  or  within  English  jurisdiction,  would  be  one  of  the  crimes  de- 
scribed in  the  first  schedule  to  this  Act. 

The  terms  '  conviction  '  and  '  convicted '  do  not  include  or  refer  to  a 
conviction  which  under  foreign  law  is  a  conviction  for  contumacy,  but  the 
term  '  accused  person'  includes  a  person  so  convicted  for  contumacy. 

The  term  'fugitive  criminal'  means  any  person  accused  or  convicted 
of  any  extradition  crime  committed  within  the  jurisdiction  of  any  foreign 
State  who  is  in,  or  is  suspected  of  being  in,  some  part  of  her  Majesty's 
dominions  ;  and  the  term  '  fugitive  criminal  of  a  foreign  State'  means  a 
fugitive  criminal  accused  or  convicted  of  an  extradition  crime  committed 
within  the  jurisdiction  of  that  State. 

The  term  'Secretary  of  State'  means  one  of  her  Majesty's  principal 
Secretaries  of  State. 

The  term  '  police  magistrate'  means  a  chief  magistrate  of  the  Metro- 
politan police  courts,  or  one  of  the  other  magistrates  of  the  Metropolitan 
police  court  in  Bow  Street. 

The  term  'justice  of  the  peace'  includes  in  Scotland  any  sheriff, 
sheriffs  substitute,  or  magistrate. 

The  term  'warrant'  in  the  case  of  any  foreign  State  includes  any  judi- 
cial documents  authorising  the  arrest  of  a  person  accused  or  convicted  of 
crime. 

27.  The  [6  and  7  Viet.,  cc.  75,  76  ;  8  and  9  Viet,  c.  120 ;  25  and  26  Viet., 
c.  70 ;  and  29  and  30  Viet.,  c.  121,]  are  hereby  repealed  as  to  the  whole  of 
her  Majesty's  dominions:  and  this  Act  (with  the  exception  of  anything 
contained  in  it  which  is  inconsistent  with  the  treaties  referred  to  in  the 
Acts  so  repealed)  shall  apply  (as  regards  crimes  committed  cither  before 
or  after  the  passing  of  this  Act)  in  the  case  of  the  foreign  States  with 
which  those  treaties  are  made,  in  the  same  manner  as  if  an  order  in  council 
referring  to  such  treaties  had  been  made  in  pursuance  of  this  Act,  and  as 
if   such  order  had  directed  that  ever)'  law  and  ordinance,  which  is  in 
force  in  any  British  possession  with  respect  to  such  treaties,  should  have 
effect  as  part  of  this  Act. 

Provided  that  if  any  proceedings  for,  or  in  relation  to,  the  surrender  <>1 
a  fugitive  criminal  have  been  commenced  under  tin-  said  Arts  previously 
to  the  repeal  thereof,  such  |  IKK  ceilings  may  be  <  inn|>lrti-d  and  the  fugitive 
surrendered  in  the  same  manner  as  if  this  Act  had  not  passed. 
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Act,  and  it  is  expedient  to  remove  such  doubts :  it  is  therefore  hereby 
declared  that  :— 

Every  person  who  is  accused  or  convicted  of  having  counselled,  pro- 
cured, commanded,  aided  or  abetted  the  commission  of  any  extradition 
crime,  or  of  being  accessory  before  or  after  the  fact  to  any  extradition 
crime,  shall  be  deemed  for  the  purposes  of  the  principal  Act,  and  this  Act, 
to  be  accused  or  convicted  of  having  committed  such  crime,  and  shall  be 
liable  to  be  apprehended  and  surrendered  accordingly. 

4.  Be  it  declared  that  the  provisions  of  the  principal  Act  relating  to 
depositions  and  statements  on  oath  taken  in  a  foreign  State,  and  copies 
of  such  original  depositions  and  statements,  do  and  shall  extend  to  affirma- 
tions taken  in  a  foreign  State  and  copies  of  such  affirmations. 

5.  A  Secretary  of  State  may  by  order  under  his  hand  and  seal  require 
a  police  magistrate  or  a  justice  of  the  peace  to  take  evidence  for  the  pur- 
poses of  any  criminal  matter  pending  in  any  court  or  tribunal  in  any 
foreign  State  :  and  the  police  magistrate  or  justice  of  the  peace,  upon  the 
receipt  of  such  order,  shall  take  the  evidence  of  every  witness  appearing 
before  him  for  the  purpose  in  like  manner  as  if  such  witness  appeared  on 
a  charge  against  some  defendant  for   an    indictable   offence,  and  shall 
certify  at  the  foot  of  the  depositions  so  taken,  that  such  evidence  was 
taken  before  him,  and  shall  transmit  the  same  to  the  Secretary  of  State ; 
such  evidence  may  be  taken  in  the  presence  or  absence  of  the  person 
charged,  if  any,  and  the  fact  of  such  presence  or  absence  shall  be  stated 
in  such  deposition. 

Any  person  may,  after  payment  or  tender  to  him  of  a  reasonable  sum 
for  his  costs  and  expenses  in  this  behalf,  be  compelled  for  the  purposes 
of  this  section  to  attend  and  give  evidence,  and  answer  questions,  and 
produce  documents  in  like  manner  and  subject  to  the  like  conditions  as 
he  may  in  the  case  of  a  charge  preferred  for  an  indictable  offence. 

Every  person  who  wilfully  gives  false  evidence  before  a  police 
magistrate  or  justice  of  the  peace  under  this  section  shall  be  guilty  of 
perjury. 

Provided  that  nothing  in  this  section  shall  apply  in  the  case  of  any 
criminal  matter  of  a  political  character. 

6.  The  jurisdiction  conferred  by  section  sixteen  of  the  principal  Act  on 
a  stipendiary  magistrate  and  a  sheriff  or  sheriffs  substitute  shall  be  deemed 
to  be  in  addition  to,  and  not  in  derogation  or  exclusion  of,  the  jurisdiction 
of  the  police  magistrate. 

7.  For  the  purposes  of  the  principal  Act  and  this  Act  a  diplomatic  re- 
presentative of  a  foreign  State  shall  be  deemed  to  include  any  person 
recognised  by  the  Secretary  of  State  as  a  consul-general  of  that  State,  and 
a  consul  or  vice-consul  shall  be  deemed  to  include  any  person  recognised 
by  the  governor  of  a  British  possession  as  a  consular  officer  of  a  foreign 
State. 

8.  The  principal  Act  shall  be  construed  as  if  there  were  included  in  the 
first  schedule  to  that  Act  the  list  of  crimes  contained  in  the  schedule  to 
this  Act. 

SCHEDULE. — The  following  list  of  crimes  is  to  be  construed  accord- 
ing to  the  law  existing  in  England  or  in  a  British  possession  (as  the  rase 
may  be)  at  the  date  of  the  alleged  crime,  whether  by  common  law  or  by 
statute  made  before  or  after  the  passing  of  this  Act  :— 

Kidnapping  and  false  imprisonment. 

I'erjury  and  subornation  of  perjury,  whether  under  common  or  statute 
law. 

Any  indictable  offence  under  the  24  and  25  Viet.,  cc.  96, 97,98,99, 100, 
or  any  Act  amending  <>r  suli-i itut< -d  for  an \  of  the  same  respectively. 

Any  indictable  offence  under  the  laws  for  the  time  being  in  force  in 
relation  to  bankruptcy. 
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CHAPTER   VIII 

RIGHTS   OF   LEGATION   AND   TREATY 

I.  Right  of  legation  an  essential  attribute  of  sovereignty — 2.  Of  semi- 
sovereign  and  dependent  States — 3.  This  right,  how  affected  by  civil 
war — 4.  Refusal  to  receive  particular  persons — 5.   Conditional  recep- 
tion of  a  diplomatic  agent — 6.    What  department  of  Government 
may  send  and  receive  such  agents — 7.  On  diplomacy  and  the  art  of 
negotiation— 8.    Right   of  negotiation   and   treaty — 9.    Martens   on 
European  treaties— 10.    Treaties  by  semi-sovereign  and  dependent 
States— II.  Treaty-making  power    of    a    State  — 12.    Treaties,    in 
general,    to   be   ratified— 13.    Exception    in    cases    of  truces,  &c.— 
14.    Sponsions  and  their  ratification — 15.    Legislation  necessary  to 
carry  them  into  effect — 16.  Constitution  of  the  United  States  on  this 
subject — 17.    Treaty  with   France  in    1831  — 18.  Treaty  with  Great 
Britain  in  1824 — 19.  Auxiliary  legislation  in  United  States  and  Great 
Britain — 20.    Real   and   personal   treaties — 21.    Other   divisions   of 
treaties— 22.  Equal  and  unequal  treaties — 23.  Treaties  of  guarantee 
and    surety  —  24.    Treaties    of    confederation    and    association  - 
25.  Treaties  of  alliance,  of  succour  and  subsidy — 26.  Treaties  of 
amity  or  friendship— 27.  Treaties  of  commerce,  of  boundaries,    of 
cession — 28.  Violation  of  the  faith  of  treaties,  how  punished — 29.  Use 
of  an  oath  or  asseveration — 30.   Conditions  to  make  a  treaty  binding 
• — 31.   Attempts  of  the  Popes  to  annul  the  obligation  of  treaties— 
32.  Guarantees  and  securities — 33    Duration  of  guarantees  and  with- 
drawal of  pledges — 34.    Dissolution  and  termination  of  treaties— 
35.  Effect  of  loss  of  sovereignty— 36.  Debts  previously  contracted— 

37.  Remarks  of  Kent  and  Wheaton  on  the  interpretation  of  treaties 

38.  Rules  of  Grotius — 39.  Of  Vattel— 40.  Collision  of  stipulations— 
41.  Rules  of  Rutherforth— 42.  Of  Paley— 43.  Minute  rules  of  other 
writers— 44.    Objections  to   arbitrary  formulae — 45.    Importance  of 
well-established  principles. 

§  I.  ANOTHER  essential  attribute  of  sovereignty  is  the  rigJit  Right  of 
of  legation  and  treaty.    Legation  consists  in  sending  diplomatic  ^fendal 
agents  to  other  States,  and  in  receiving  such  as  arc  sent  by  to  sove- 
them.     This  right  of  an  independent  sovereign  State  to  send 
and   receive  diplomatic  agents  is  regarded,  in    international 
law,  as  a  perfect  one  ;  but  the  obligation  to  do  so  is  deemed 
imperfect,  for,  strictly  speaking,  no  State  can  be  compelled 
cither  to  send  or  to  receive  such  agents.     Nevertheless,  usage 
and  comity  have  established  a  sort  of  reciprocal  duty  in  this 
respect.     The  maintenance  of  permanent  diplomatic  missions 
between  different  States  is  regarded  as  evidence  of  a  mutual 
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Nevertheless,  in  case  of  a  revolution  or  civil  war,  foreign 
States  must,  of  necessity,  judge  for  themselves  whether  they 
will  continue  their  accustomed  diplomatic  relations  with  the 
former  Government,  or  commence  them  with  the  revolutionary 
party.  This  is  sometimes  a  question  of  great  delicacy,  and  in 
order  to  avoid  any  positive  decision  of  it,  diplomatic  inter- 
course is  either  entirely  suspended  until  the  final  termination 
of  the  contest,  or  is  partially  kept  up  by  means  of  diplomatic 
agents,  of  special  and  limited  authority,  who  are  not  vested 
with  full  ministerial  powers,  nor  entitled  to  diplomatic  honours. 
But  where  the  accustomed  diplomatic  relations  are  to  be  main- 
tained, the  safest  and  least  objectionable  rule  is  to  continue 
them  with  the  de  facto  Government,  whatever  that  may  be, 
because,  for  the  time  being,  that  may  properly  be  regarded  as 
representing  the  sovereignty  of  the  State. 

§  4.  As  a  State  is  not  under  a  perfect  obligation  to  receive  Kefusai  to 
diplomatic  agents  from  another,  it  may  refuse  to  receive  any  pabular 
particular  individual,  either  on  the  ground  of  personal  character,  person 
or  of  the  authority  conferred  upon  him.  Thus,  in  France, 
where  the  legates  or  nuncios  of  the  Pope  were  the  bearers  of 
powers  which  were  deemed  incompatible  with  the  constitution 
and  laws  of  the  State,  it  was  deemed  proper  to  refuse  to 
receive  such  agents  until  their  powers  were  reduced  to 
reasonable  limits  ;  and,  excepting  the  interval  of  the  reign  of 
James  II.,  Great  Britain  has,  since  the  reign  of  Queen 
Elizabeth,  partly  for  political  and  partly  for  religious  reasons, 
abandoned  diplomatic  relations  with  the  Pope.1  Again,  the 
reception  of  a  foreign  diplomatic  agent  has  sometimes  been 
refused  on  the  ground  of  personal  character,  or  known  hostility 
to  the  sovereign,  or  the  State  to  which  he  is  sent.  Indeed, 
the  sending  of  a  person  in  a  diplomatic  capacity,  who  is 
known  to  be  odious  or  objectionable  to  the  Court  to  which  he 
is  accredited,  if  not  a  direct  insult,  is  certainly  far  from  being 
an  evidence  of  friendly  intentions,  or  of  a  desire  to  maintain 
friendly  relations.  A  nation  may  refuse  to  receive  one  of  its 
own  citizens  as  the  representative  of  a  foreign  Power,  and  in 

1  It  was  enacted  in  1848  (u  and  12  Yict.,c.  108)  '  That  notwithstand- 
ing anything  contained  in  any  Act  or  Acts  now  in  Inn  e,  it  shall  he  laulnl 
for  her  Majesty,  her  heirs  and  successors,  to  establish  and  maintain 
diplomatic  relations  and  to  hold  diplomatic  inteivonrse  with  the  sovereign 
of  the  Roman  States.'  There  were  some  <|iialili<  aliens  as  to  the  imn- 
ecclesiastical  character  of  the  envoy.  This  statute  was  repealed  in  iM/j. 
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for,  otherwise,  the  a;.;ent  is  entitled  to  claim  the  full  rights  and 
honours  annexed   to  the  office  which   he   fills.      The  •   n<, 

tacit    or    implied    conditions    in    su<  h    receptions   which 
modify  or  limit  the  public  character  in  which   he  i-   received, 
and  with  which  he  was  accredited  by  the  sovereign  State 
which  sent  him.'1 

The  •|ue-tioii,  with  n         t  to  what  department  of  the 

ment  belongs  the  ri.;ht  of  54  tiding  and  in-  di; 

m;i-        .         •  pends  upon  the  municipal  constitution  of  the 

State.      In  monarchical  governments,  this   prer.-i;ati\  e  Usually 

sovereign  :  in  republics,  i;          nerally  :  in 
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the  chief  executive,  or  in  the  president  and  his  council,  or 
the  senate,  conjointly.  In  the  United  States  of  America,  the 
President  alone  receives  a  foreign  minister,  and  the  appoint- 
ment of  a  minister  to  a  foreign  court  is  made  by  the  President, 
with  the  advice  and  consent  of  the  Senate.  In  monarchical 
countries  there  is  also  a  distinction  sometimes  made  in  the 
rank  of  the  representatives  of  a  foreign  State,  with  respect  to 
the  department  of  government  which  is  to  receive  them,  those 
of  the  highest  rank  being  received  by  the  sovereign,  and  those 
of  a  lower  grade  by  the  secretary,  or  minister  of  foreign  affairs. 
But  this  subject  will  be  more  particularly  discussed  in  another 
place. 

§  7.  Many  publicists  have  written  at  considerable  length  Art  of 
on  the  art  of  diplomacy,  and  some  seem  to  have  based  their  dlPlomacy 
remarks  on  the  idea  that  a  peculiar  tact,  finesse,  or  talent  for 
deception,  not  required,  or  even  allowed,  in  other  professions, 
was  absolutely  necessary  to  successful  negotiation.  Indeed, 
in  the  diplomacy  of  the  middle  ages,  it  was  proclaimed,  as  a 
maxim  of  the  art,  that  '  dissimulation  must  be  met  by  dissi- 
mulation, and  falsehood  by  falsehood,'  and,  at  even  later 
periods,  and  in  the  most  refined  courts  of  Europe,  bribery, 
gallantry,  and  intrigue  were  regarded  as  the  most  effective 
arguments  in  the  discussion  of  diplomatic  questions.  But 
such  disreputable  means  of  negotiation  are  now  seldom 
resorted  to,  and  the  most  able  diplomatists  of  the  present  age 
are  men  as  much  distinguished  for  their  exalted  personal 
character  and  unimpeachable  integrity,  as  for  their  talents 
and  learning.  While  a  knowledge  of  the  rules  of  diplomacy, 
and  of  the  laws  regulating  the  international  rights  and  duties 
of  States,  is  absolutely  indispensable  in  a  public  minister, 
it  may  be  remarked,  that  good  manners  and  good  temper 
seem  peculiarly  necessary  in  an  officer  so  intimately  con- 
nected with  the  etiquette  of  polite  society  and  ceremonies 
of  courts.1 

§  8.  The  right  of  a  State  to  negotiate  and  contract  public  Exercise 
treaties  with  other  nations  is,  like    the  right  of  legation,  a 
necessary  incident  to  its  sovereignty.     This  power  exists  in  be  re- 
full  vigour  in   every  State  which    has  not    parted   with    this 
portion  of  its  natural  sovereignty,  or  has  not  agreed  to  modify 

'   Flassan,    />>•  In  Diplomatic,  torn.  i.  pp.  235,  246,  247  ;    MachiavHii, 
//  Principe,  Disrorso  2  ;    M.-ihly,  I>roit  ties  f/V//.v,  torn.  \.  pp.  15  et  M-<|. 

'  '  •!..     I.  T 
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rClSC   by  some   compact  with   other   St..' 

I  independent  imetimes  restricted  in  their  power 

by  tin-   «  •  >n<liti<>n-,   of  ulliam 

firmed    with    others.      Surli    limitation  ta   the 

the   i"  '  'dating   treaties,  but    is   not    i  \s   a 

modification  of  the /".Vf-/-  itself.      Hut  if,  by  alliance  or  otic 
wise,  a    Statf  ha-  parted  with  it  .         iWCT   to   ne^,,ti.ite 

treaties    and    to    contract    obligations,   it    can    no    longer    be 
.irded  npletcly  s,  ,\  erei;_Mi    and    independent.      It    ha- 

1«  >.st  <  >nc  i  >f  the  essential  attributes  .  ,f  54  »yi 

By  in-  /.    Marten-  admit-  thai,  in  thei  ,ry.  e\ cry  SOVen  L'.n  Si 

^"eiu0/   ^ia"  a  r'-''l{  t"  t""rmi  u''tn  "ther  1'owers.  wlialever  treaties  may 

neigh-        appear  to  be  conducive  to  its   interest-,  provided   -IK  h  treaties 

do   not    v:       '      '  ual    rights   of  others;   but,  he   adds,  the 

•  .rr.il    ]•  .  ,f  l-".uro]>e  ha-   been    \  ery  different,  many  <  >\ 

,:  .      rnallei    Stal       •    minallj     sovereign    and    Indepei   I  nt, 
•  •   •      forced,  against  their  w  ill,  to  a      d     to  treat    -    at] 

formation  of  which  they  uere  not  e\cn  consulted.  He  ;^ives 
a  number  of  examples  to  prove  the  truth  of  his  statement. 
There  are,  no  doubt,  numerous  instances  in  the  history  of 
Kuropc  where  the  well-established  principles  of  international 
law  have  been  violated,  and  many  States,  nominally  soven 
and  independent,  are  really  mere  depend'  <  <f  their  more 

p'i\\-erful    n'jiidibi  >urs.      Hut    these    exceptions    are   rather    in- 
stances  of   an    abu-c   of  power.      It    should    not.however.be 
t'.r.'.tten    that    minor    States,    by    accepting,   as    a    matte: 
,    the    arrangements    made    by    the    Great     Po.ver 
Europe, tacitly  reco^nis»-  that  tho-e  I1..  -iy  a  prim 

and  superintending  authorit\-.  over  them.-' 

1    /  .  ch.  iii. 

-    M.ut'-n-.   .  .•'./  /';-,)// //i-f  (let:  .    '    \\  ,  \    Pin] 

•  '  :oin.  \.  p.  2 

Th.              m  !i  i-  »t':i-n  l)'-cn  .1  ( Ibristian  St  i 

enter   into   a    \                         witli   an    Inlidd  nation.      (iriniu-    -.iy-    that. 

.v  «.('  nat'iM-,  tl.-  t"  tin-  \ali<l;- 

liti    11.  •                     A  ['  i-  in   tli' 

ti-nni-i! 

•ln-in-'-lvi-s   in!-                        i  •                              did   :ho- 

Tunis.  Tripoli,  ami                        i           .!•  km--.1  •    tin- 

1'. .[•'•,  Irit  that  < '.o\  cinini-nt  had    In'coi    :  •    them.      When 

lhe-e    ;  iminoii. 

m<  il  of  war  to  <i  e  whether  it  W8          th.it  the  tl. 

monies  df  ilf.-|.irm^'  war  should  he  la\  iOi»-d  on  a  <  •unpain   of  thieve-  am! 

T!i'  answer  was  unanimously  in  the  i  Her.// 

lit) 
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§  10.  The  right  of  semi-sovereign  and  dependent  States  to  Treaties 
contract,  by  treaty,  is,  like  their  right  of  legation,  to  be  deter-  dependent 
mined  by  the  nature  of  their  connection  with,  or  dependence  States 
on,  others.  We  have  already  shown  that  a  colony,  or  or- 
dinary dependency,  is  a  part  of  a  State,  but  cannot  itself  be 
regarded  as  a  distinct  political  organisation,  possessing  the 
essential  attributes  of  a  State  ;  that  the  mere  fact  of  depend- 
ence, or  of  feudal  vassalage  and  the  payment  of  tribute,  or  of 
occasional  obedience,  or  of  habitual  influence,  does  not  de- 
stroy, although  it  may  greatly  impair,  the  sovereignty  of  the 
States  so  situated.  We  have  also  shown  the  effects  of  a 
protectorate,  of  a  confederation,  and  of  a  union,  upon  the 
sovereignty  of  the  protected,  confederated,  and  united  States. 
The  powers  of  such  States  to  contract,  by  treaty,  will  neces- 
sarily depend  upon  the  character  of  the  relations  thus  formed 
with  others.  Thus,  the  sovereign  members  of  the  former 
Germanic  Confederation  could  each  make  treaties  of  alliance 
and  commerce,  not  inconsistent  with  the  fundamental  laws  of 
the  Confederation  ;  in  the  former  Swiss  Confederation,  of  1815, 
the  Diet,  consisting  of  one  deputy  from  each  of  the  twenty- 
two  cantons,  had  the  exclusive  power  of  concluding  treaties  of 
peace,  alliance  and  commerce  with  foreign  Powers.  Again, 
the  several  States,  constituting  the  United  States  of  America, 
are  expressly  prohibited  by  the  Federal  constitution  from 
entering  into  any  treat}-,  agreement,  or  compact  with  foreign 
Powers,  without  the  consent  of  the  Federal  congress.  A 
foreign  Power,  treating  with  a  semi-sovereign,  dependent,  or 
confederated  State,  is  bound  to  know  how  far  such  State  is 
capable  of  contracting  obligations  by  treat}-.  If  it  contract 
with  a  State  incapable  of  entering  into  such  engagements,  the 
treaty  is  necessarily  invalid.1 

of  the  Porte  and  had  become  a  sort  of  State,  some  contended  that  they 
should  receive  a  notification  of  war.  In  the  reign  of  Charles  II.,  if  not 
earlier,  they  obtained  the  right  of  legation,  for  a  formal  peace  was  con- 
cluded between  Sir  John  Lawson  in  the  name  of  his  Majesty  and  '  t In- 
most excellent  signiors  Mahomet  Bashaw,  the  Divan  of  tin1  noble  city  of 
Tunis,  Hagge  Mustapha  hri.  Moral  Bei,  and  the  rest  of  the  soldiers  in 
the  kingdom  of  Tunis,'  October  5,  1662.  This  was  contirnu-d  by  the 
I'orte  'the  last  day  of  the  Moon  Delcadi  and  the  year  of  Hegira,  1085.' 
Similar  articles  were  concluded  with  Tripoli  and  Algiers,  and  contmm-d 
in  like  manner. 

1  Pando,  Dcrccho  International^  pt.  iii.  cap.  i.  §  2  ;  Riquelme,  /><-r,-i/n> 
Pub.  Int.,  lib.  i.  tit.  i.  cap.  xv.  ;  \Vheaton,  l-'.leni.  Int.  /,?.-,',  pi.  iii.  (  h.  ij. 
§  i  ;  Yattel,  Ih-cif  i/,'\  t,,-ns,  liv.  ii.  cli.  xii.  §  55  ;  ('nnx/itHti»/i  of  t/ic 
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i  l.    The  treaty-making    power  of  a  State   is  determ 
by  it-  o\\  n  constitution,  or  fundamental  law.      In  moiiarc! 

ments   it    is   usually    \e-ted    in    the   reigning   sovereign, 
•  :nes,  IK,\\.  •    t"   re-trictions.      In    republics   it 

i-   usually  vested    in  the  clue!  I  :ther   alone  or  con- 

jointly with   a  council   or  senate.      Hy  the   constitution  of  the 
United    S1  f  America,  the    President    has   poucr.  by  and 

with    the    advice   and    consent  "f  the  -enate,  to    make  treaties, 

provided  that  two-thinl-ot  the  senators  present  concur.     '1  his 

power  i-  general,  and,  of  COUrSC,  embraces  all  sorts  of  1 1 
lor  pe'i'-r  or  war.      The  Pic-ident    has,  therefore,  no   poucr  to 
terminate  a  war  by  a  treat}'  of  peace,  without  the  concurrence 
of  two-thirds   of  the    senators   present.      This,   however,   d 
not  prevent  his  entering  into  a  truce  with   any  enemy  for   the 
-Uspcnsjon  of  hostility          That  power  results   from  his  ofl 
a-   commander-in-chief  of  the   army  and  na\y  of  the   United 
State-.      Military    conventions,    as    shown    here-after,    form    a 
part    of   the  i<»n»icict<i  belli   and    do   not    require    the    treaty- 
making   power  of   the   State,   either    for   their    negotiation    or 
ratificati-  >n. 

Jj  1 2.  The  question  how  far,  under  the  positive  law  of 
nation-,  ratification  by  the  State  in  who-e  name  the  treaty 
is  made,  by  it-  duly  authorised  minister  or  diplomatic  a^cnt. 
furnished  with  full  pouer.  i-  t --ential  to  the  validity  of  the 
treaty,  was  at  one  time  the  subject  of  much  doubt  and 

u--ion.  Hut  it  is  now  the  settled  u-a^e  to  require  -IK  h 
ratification,'  even  where  this  pi v-requi-ite  is  not  reserved  by 
the  expie--  terms  of  the  treaty  itself.  The  municipal  con- 
stitution of  the  State  determine-  in  whom  the  pouer  of  ratifi- 

>n    reside-.      P>y  the  constitution  of    the  United    St.tte-   of 

America,   tn  ire    negotiated    and    concluded    under   the 

authority  of  the  president,  but    the  advice  and  consent  of  the 

•        •        nablc  him  to  pledge  the  national  faith. 

iaki:i^r  a  treaty  the  -upreme  law  of  tin-  land.-' 

§   n.  There  an-,  however,  certain  coinp  r  conven- 

tions relating  to  tin-  pai  ifi«     intercourse  of  belligerent  nations 

I'nilf.i  .  on   lii          ••   ''/////en,  55  i  ;j- 

-,  w  fin  h  i  .mnnt  l><     i <•<]<:<  <-<\  t»  .1  few  \\»iil-.  //.in 

CD  Austri.i  .ind    t>ir   1 

1  •'    • 
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which  may  be  concluded,  not  in  virtue  of  any  special  autho- 
rity vested  by  the  State  in  its  agents,  but  in  the  exercise  of 
a  general  implied  power  incidental  to  their  official  stations, 
such  as  the  official  acts  of  generals,  and  admirals  suspending 
hostilities  within  the  limits  of  their  respective  commands, 
truces,  capitulations,  cartels  for  the  exchange  of  prisoners, 
special  licences  to  trade,  ransom  of  captured  property,  &c. 
Such  compacts  do  not,  in  general,  require  the  ratification  of 
the  supreme  power  of  the  State,  unless  such  ratification  be 
expressly  reserved  in  the  act  itself  These  will  be  more  par- 
ticularly discussed  in  another  place.1 

§  14.  But  sometimes  compacts  or  engagements  of  this  kind  Sponsions 
are  made  by  officers  without  proper  authority,  or  exceeding 
the  limits  of  the  authority  under  which  they  purport  to  be 
made,  as,  for  example,  a  truce  for  the  suspension  of  arms 
beyond  the  limits  of  the  command  of  the  general  who  makes 
it.  Such  acts  are  called  sponsions,  or  treaties  sub  spe  rati?  and 
must  be  confirmed  by  express  or  tacit  ratification  to  make 
them  binding.  The  former  is  given  in  positive  terms  and 
with  the  usual  forms  ;  the  latter  is  implied,  from  the  fact  of 
acting  under  the  agreement  as  if  bound  by  its  stipulations. 
Mere  silence  is  not  sufficient,  though  good  faith  requires  that 
the  part}'  who  refuses  its  ratification  should  notify  the  other 
without  undue  delay  ;  and  if,  in  the  meantime,  the  ratifying 
party,  acting  in  good  faith  upon  the  supposition  of  the  due 
authority  of  the  agent,  should  have  totally  or  partially 
performed  his  part  of  the  agreement,  he  is  entitled  to  be 
indemnified  or  replaced  in  his  former  position.3 

'  The  convention  concluded  at  Closter-Seven,'  says 
Wheaton,' during  the  Seven  Years'  War,  between  the  Duke  of 
Cumberland,  commander  of  the  British  forces  in  Hanover,  and 
Marshal  Richelieu,  commanding  the  French  army,  for  a  sus- 
pension of  arms  in  the  North  of  Germany,  is  one  of  the  most 
remarkable  treaties  of  this  kind  recorded  in  modern  history.  It 
docs  not  appear,  from  the  discussions  which  took  place  between 
the  two  Governments  on  this  occasion,  that  there  was  any 
disagreement  between  them  as  to  the  true  principles  of  intcr- 

'  Pas/.,  ( h.  \.\ix.  Hello,  Dcrechn  International^  pt.  i.  cap.  ix.  §  4  ; 
(irotius,  lie  Jure  />'<•/.  <ic  /'</..,  lib.  iii.  cap.  xxii.  §§68;  Poison,  l.ni<.<  <>/ 
Nations,  sect.  v. 

•   See  on  this  subject,  the  '  Mope,'  I  Dods.,  230. 

1   Ruthcrforth,  Institutes,  b.  ii.  rh.  ix.  §  21. 
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iiittiini.il  law  applit  able  to  -uch  trans.u  tions.  The  conduct,  if 
not  the  lan-u.i^e,  of  both  parties  implic-  a  mutual  admi-sion 
that  the  coin  cnti<  >\\  was  of  a  n.iture  to  require  ratification, 

:;n;^   the   ordinary    po\\ers   ( ,f   military   commanders    in 

:     to    mere-    military   capitulations.      The    -aine   remark 

may  be  applied  to  the  <  (.mention  signed  at  LI  Arish,  in   I  Soo, 

lor   the   evacuation  <,f   L.i^ypt    by  the    French  army:   although 

the  position  of  the  two  (  ,,  i\  eminent-,  a-   to  the  con \ention  of 

3    veil,  was   rexer-ed    in    that   of   ]•'.!  Ari-h,  the    Briti-h 

.eminent    refusing    in    the     first    in-tame    to    permit    the 

execution  of  the  latter  treaty,  upon  the  ground  of  thi  t  in 

Sir  Sidne\-  Smith'>  j>o\\er>,  and,  after  thr  b.ittle  of  I  le!iopoli>, 
insisting  ii|x>n  its  bein^  jjerformed  b\-  the  French  u  hen 
<  ircum-tances  had  varied  and  renderc-d  it>  execution  no  loi 
consistent  with  their  jx.licy  and  interest.'1  Laurence  in  his 
commeiitarie.-,  oil  the  abo\  (  says: — 'The  capitulation  of 
1  -  ,(ii,  in  1/57,  which  rendered  Mar-hal  Richelieu 

master  of  the  States  of  the  KniL,r  of  I-ln-land  in  (iermany, 
and  of  tho-e  of  hi-  allies,  -ave  him,  moreover,  the  facility 
of  sending  new  >uc«-ours  to  the  l'!mpn --  <  >ueen  and  to  the 
•  r  of  Saxony,  a>  \\ell  as  of  attacking  the  Kin;4  of 
I'ru-sia  in  the  Uuchy  of  Ma^debur^.  Hut  the  Kin.L;  of 

1  gland,  in  his  quality  <-f  1  ctor  of  Hanover,  refused  to 
ratify  the  capitulation,  which  was  thus  annulled,  and  the 
Hanoverians,  who  had  promised  no  longer  to  bear  arm-, 
re-umcd  them  two  months  afterwards.  The  moti\i  .  .ned 
for  the  refu-al  of  the  capitulations  \\ere  :  1st.  That  the  army 
wliich  had  (  apitulat  -n^ed  to  the  Flcctor,  and  that  it  \\.i- 

re-umin.L,r    active    service   as   the  army  of  tlu-    Kin^    of  (r 
Britain.     2.   That  tin-  capitulation  had  been  concluded  without 
power-,    as    well     on    the    part    of  the    1  Hike    of    (  umberland 

•  f  the  Mar-hal    Richelieu.' 

•  1  he    refu-al    of  the    British    Admiral,  Lord    Keith,  to   re- 
ruse  the  convention  of  F.I  Arish,  already  in    part 

by  Franec,  uas  placed  on  the  orders  of  his  ( i.  .\  eminent, 
forbidding  liim  to  consent  to  any  capitulation  with  the-  French 
army.  e.\i.  ept  on  thc'ir  laying  down  their  amis  ,uid  lux-omin^ 
j)ri-oner-  of  uar,  and  deli\eiin-  up  their  ships  in  Alexandria. 
After  the  rupture  of  the  armistice,  which  uas  followed  by  the 
liattle-'f  Heliopolis  and  the  reeonqiu--t  o'  1  yrpt  b\-  Kleber. 

• 
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when  the  condition  of  the  French  army  was  entirely  changed, 
England  offered,  in  vain,  to  ratify  the  convention,  which, 
though  actually  negotiated  by  Sir  Sidney  Smith  and  contain- 
ing stipulations,  on  the  part  of  England,  essential  to  the 
evacuation,  was  only  signed  by  the  plenipotentiaries  of  Kleber 
and  of  the  Grand  Vizier.'  Hall  remarks  on  this,  '  The 
insinuation  made  by  Wheaton  that  the  English  Government 
acted  in  bad  faith  is  inexcusable.  His  reference  to  the 
Parliamentary  discussions  shows  that  he  had,  at  least  at  some 
time,  been  acquainted  with  the  facts.' ' 

§  i  5.  The  question  has  sometimes  been  discussed,  whether  Legis- 
a  treaty,  duly  ratified,  is  obligatory  upon  the  contracting  par-  *ve  effect 
ties,  independently  of  the  auxiliary  legislation  necessary  to  to  treaties 
carry  it  into  complete  effect.  This  will  depend,  in  a  measure, 
upon  the  limitations  upon  the  treaty-making  power  expressed 
in  the  constitution,  or  fundamental  laws  of  the  State.  A 
general  power  to  make  and  ratify  treaties,  necessarily  implies 
the  power  to  determine  the  terms  upon  which  they  shall  be 
made  ;  but  the  municipal  constitution  of  a  State  may  have 
limited  this  power,  by  prohibiting  it  from  making  engage- 
ments of  a  certain  character,  without  the  joint  action  of  the 
legislative  department  of  the  government.  This  limitation, 
where  not  expressed  in  the  fundamental  laws  of  the  State, 
is  sometimes  necessarily  implied  in  the  distribution  of  powers 
to  its  constitutional  authorities.  Commercial  treaties,  for 
example,  which  have  the  effect  of  changing  the  existing  laws 
of  trade  and  navigation  of  the  contracting  parties,  may 
require  the  sanction  of  the  legislative  power  in  each  State  for 
their  execution.  In  such  cases  it  is  usual  to  stipulate  in  the 
treaty  that  it  shall  not  be  binding  till  the  proper  laws  are 
passed  for  carrying  it  into  effect.  Thus,  the  commercial 
treaty  of  Utrecht,  between  France  and  Great  Britain,  was 
never  carried  into  effect,  the  British  Parliament  having 
rejected  the  bill  which  was  brought  in  for  the  purpose  of 
modifying  the  existing  laws  of  trade  and  navigation,  so  as  to 
adapt  them  to  the  stipulations  of  that  treaty.  So,  also,  where 
an  appropriation  of  money  is  required  by  the  terms  of  tin- 
treaty,  and  which  can  be  made  only  by  the  legislative  power. 
it  may  be  stipulated  in  the  treaty  itself  that  it  shall  be  held 
subject  to  the  making  of  the  necessary  appropriation  for  that 

1    Hall,  ////.  L,i;c,  p.  552. 
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purpose       Hut  u  here  the  treaty  is  made,  <uul  ratified   by  com- 
nt   authority,   with    DO   e.xpie-s   or    implied    limitations    in 
the  treaty  •making   Power,  it  i--  considered  obligatory  upon  the 
'.ractin^  parties.  ;iD(l  it  is  the  duty  of  the  legislative  pouer 
of  tin-  State  to  pa-s  tlie  laus,  and  to  make  the  appropriations 

iry  to  tarry  it  into  complete  effect.1 
Under  the  <     |  f ..    liy    the    .  oiistitution    of   the     I'nited    State-,  treaties 


constitu- 


tion of  the  m;it'r  aiu'  ratified    !>>•  the    President,  with  the  advice  and  con- 
tinued ;    ,  ,(    the    Senate,  are   declared    to    lie    'the    supreme    law  of 

the    land.'   and    it    seems    to    be    understood    that    ('on^ress    is 


iu 


bound  to  redeem  the  national  faith  thus   p  ;,  and  to  pass 

the  laws  necessary  to  carry  their  stipulations  into  effect.  It 
is  true  that  their  e\ei  ution  is  dej)eiulent  upon  such  auxiliary 
legislation,  but  it  is,  nevertheless,  the  duty  of  every  depart- 
ment of  ^.,\  eminent  to  as-jst  in  performing  all  the  obligations 
properly  incurred  by  the  \\hole  .state  '1'his  question  has 
been  frequently  di-cu--ed  in  the  legislative  halls  of  (  on- 
It  especially  canu:  under  the  coiisitleration  of  the 
HoiiM-of  Representatives  in  i~<>'>.  with  r<  •  •  to  the  treaty 
of  i  7';.;  uith  (ireat  Britain  ;  in  iSUi.  on  the  commercial  • 
\entioii  uith  the  same  Power  ;  in  1*4  J  ^.  \\ith  respect  to  the 
treat}'  of  Washington  ;  and  in  I  S  ;  }  4.  uith  r<  I  to  the 

.\eiition  with  Mexico.  In  each  and  eveiy  one  of  these 
the  necessary  appropriations  were  made  for  carrying 
into  effect  tn-aties  duly  entered  into  by  the  President  and 
the  Senate.  If,  when  a  treat}',  dul}'  entered  into  by  the  Piv- 
-ident,  and  ratified  by  the  Senate,  tomes  before  the  Ib-iise  of 
Representatives,  that  bod}-  were  to  proi  <•<«!  to  discuss  and 

•mine  it  as  an  act  of  onlinarv  legislation,  and,  at  its  plea- 
sine,  ^rant  or  refn-e  the  requisite  appropriation  for  carrying 
it  into  effect,  it  would  virtually  annul  the  pit-sent  constitu- 
tional provisions  with  n-spe,  t  to  treaties,  and  make  that  body 
a  branch  of  the  treaty-making  pouer. 

of  §   '7-    Ihat  the  omission  of  Congress  to  pass  the  net 

:'c"         A.  ts    lor  carr\  ID-'  a   treatv  into   effect  uoiild   be  no  an-uer  to 
l 

a    foreign    X1^'  •rmnent    for   the    non-fulfilment  ol    treat}'  -tipu- 

lations,  js  to  be  deduced  from  the  ground  taken  by  the  l'i 

Mates  uith     l-'raii-  e,  \\hen    the    il  p«  -\\  er  of   the  latter 

:  to  vote  the  monex's  required    by  the   convention 
i.  by  which  indemnities  ueie  providi       '       the  -poliation 
'  l.ilmn.  /  i  ah  o, 
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of  American  commerce.  With  respect  to  this  controversy, 
Mr.  Wheaton  said  :  '  Neither  Government  has  anything  to  do 
with  the  auxiliary  legislative  measures  necessary,  on  the  part 
of  the  other  State,  to  give  effect  to  the  treaty.  The  nation  is 
responsible  to  the  government  of  the  other  nation  for  its  non- 
execution,  whether  the  failure  to  fulfil  it  proceeds  from  the 
omission  of  one  or  other  of  the  departments  of  its  government 
to  perform  its  duty  in  respect  to  it.  The  omission  here  is  on 
the  part  of  the  legislature,  but  it  might  have  been  on  the  part 
of  the  judicial  department.  The  Court  of  Cassation  might 
have  refused  to  render  some  judgment  necessary  to  give  effect 
to  the  treaty.  The  king  cannot  compel  the  Chambers,  neither 
can  he  compel  the  Courts  ;  but  the  nation  is  not  the  less 
responsible  for  the  breach  of  faith  thus  arising  out  of  the  dis- 
cordant action  of  the  internal  machinery  of  its  constitution.'  ' 

§  1 8.  This  case  is  broadly  distinguished  from  that  of  the  Case  of 

convention  entered  into  between  Mr.  Rush,  on  the  part  of  the  Great 

Britain 

United  States,  and  Mr.  Canning,  on  the  part  of  Great  Britain,  in  18^4 
in  1824,  with  respect  to  a  mutual  right  of  search  of  vessels 
suspected  of  being  engaged  in  the  slave-trade.  The  Senate 
ratified  the  treaty,  but  annexed  to  it  alterations  and  modifi- 
cations, among  other  things  an  amendment  exempting  the 
sea-coasts  of  the  United  States  from  the  surveillance  of  the 
British  cruisers.  Mr.  Canning  refused  to  ratify  the  treaty  as 
amended  ;  he  further  objected  that  the  Senate  could  not 
introduce  any  change  into  a  treaty  once  negotiated.  But  was 
it  not  Mr.  Canning's  duty  to  have  known  that,  by  the  consti- 
tution of  the  United  States,  the  ratification  was  vested  in  the 
Senate  ?  '2 

§  19.    How  far  auxiliary  legislation  may  be  necessary  to  HOW  far  a 

carry  into  effect  the  stipulations  of  treaties  must  depend,  in  a  treat7 

-,  ~,      operates 

measure,  upon  the  particular  constitution  of  each  State.     1  he  proprio 

doctrine  of  the  British  constitution,  as  stated  by  Blackstone,  V1g°re 
is  that,   '  whatever  contracts   the  king  engages  in,  no  other 

1  Pinkney,  Life  of ,  by  Wheaton,  pp.  517-549  ;  Kent,  Com.  on  Ainer. 
Law,  vol.  i.  p.  285  ;  Story,  On  the  Constitution,  §  i  502  ;  Wheaton,  Klein. 
Jut.  Law,  pt.  iii.  ch.  ii.  §  '/,  note;  /'residenfs  Message,  Dec.,  1834  ; 
Annual  Register,  1834,  p.  361. 

'•  Webster,  Off',  and  Dip.  Papers,  pref.,  pp.  18-19;  American  State 
Papers,  1824;  Holmes,  Ann<ils  of  America,  vol.  ii.  p.  506;  Lawrence, 
(in  Visitation  and  Search^  p.  2<S  ;  Cong.  A<<\,  18  Cong.,  2nd  Sess.\  Av. 
.\'».  2;  Hansard,  Par/.  Dehate*  i.N'.S.,),  vol.  xi.  p.  i  ;  Annual  Register, 
Ji-.24,  p.  i  19. 
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er   in    the    killed'  mi    can    legally    delay,    ic-i'st,   or    annul.' 

tin-   treaty    binds    nobody    till  its    provisions   . 
•    d    by  law.  and  a  treaty   cannot  !••  .  icd  in  th< 

mi!'  •ifinnrd    by    an    Act    of   1'arliament.       In  the  l'i 

the  i   •tistitution  res  a  treaty  to  be  '  the  -uju 

l.iw  of  the  land.'      It  is,  therefore,   regarded    by  the  Court 
e.|inv.i!eiit  to  an  A'  >,  wherever  it  oprr.i' 

without    the    neees-ity    of  legislative    pro\i-:  .tiul, 

-ii'  h,  all  eon  bound  to  obey    it.  and,  within  their 

mpetence,  to  execute  it.      Any  law  conlln  tiiiLj  with  a  tr«     I 

would  be  declared   by  our  (  ourts  as  unconstitutional.     Hut 

when  the  term-  of  the  stipulation  iin;  '.,  and  eitln  r 

of  the  part  to  perform    a    particular  act.  t;       I       tty 

•  to  the  political,  rather  than  the  judj 
department  of  the  government,  and  the  le;^i-lature  mu^t  > 
cute  the  contract  before  it  can  be  ,i  rule  for  the  Court. 

.  though  it  cannot  be  compelled  by  any  othei  branch 
of  the  ^<>\  eminent  to  pas-  the   law  for  that  purpose,  i-,  bound. 
by  tin-  highest  moral  and  political  obligation-,,  so  to  do  ;   and. 
in  point  of  fact,   it  has  rarely  he-it;  ited,  and   never  omit) 
do  its  duty  in  this  respet  t.' 

:        and  }'  2O.    <  icneral      compact^      bet\\een      nation-,     have      been 

v;il''"u>l>'  divided  In'  text-\\  ritei  s.-'      (  )ne  of  the   mo>t  import- 


I  •  '  -i-ilsr  in.  2  /'.  ters.  A'..    ;i  j  :   I'll 

)  l\-t,r<.  A'.,  735  ;    I'.l.u  ks1,.  'inn.,   i.    257  .     1  ol  OH, 

.\\iti,"  5. 

'I'-i  tlii-v  .  .iinji  I  :  M'-il  •  ( 

In  tin-  carl  t    i  hi  isti.tnity  llir   •  ^ns   mu-n<li  d    • 

'  '.  --inn*,  i  niniiHi:  ;lli  il 

Th      term  is  mily  .ipplii-d  in-  •  in-  I  Inly 

1  •  n<  •'  MIUIL;  n-l.iti'in-  between  the 

. 

•nd  of  tin-  other  in  : 

•mi-  tin-  ts  of  a  com] 

iplinr,  tin-    iir^.illi-.il:-)!!    (if   lln  ..  the 

Inn          '  aid  the  nomination  In  a  concordat 

tin-  l'o|v  -,ti|>i:!  f  Of   t'.itlio]],  ay.  ami 

I     •       •  n  \\lii(li  In-  to  i  im-il\  took  part  in  the 

UK!  ulii'  li   1  •  : 

•  •d  like  those  \\  hi.  h  an          l<  lud<  d 
I  ln-\  IP  t,  therefore,  1 

'I  he  in'  ms,  in  i 

',  }  .  .tnd   Henry  V.  •        •  •   th<- 

i  ent  States  ol 

1 

I  '  '  .1  thr  tuo  ; 

1  1  t  they  wen 

•   • 
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ant  of  these  divisions  is  into  personal  and  real  treaties  ;  the 
first  including  only  treaties  of  mere  personal  alliance,  such  as 
are  expressly  made  with  a  view  to  the  person  of  the  reigning 
sovereign  or  his  family,  and  the  latter  relating  only  to  the 
things  of  which  they  treat,  without  any  dependence  on  the 
person  of  the  contracting  parties.  The  first  bind  the  State 
during  the  existence  of  the  persons  referred  to,  or  their  public 
connection  with  the  State,  but  expire  with  the  natural  life  or 
public  authority  of  those  who  contract  them,  while  the  latter 
bind  the  contracting  parties  independently  of  any  change  in 
the  constitution  or  rulers  of  the  State.  Real  treaties  include 
those  made  for  a  determinate  time,  as  well  as  those  which  are, 
from  their  nature,  perpetual. 

§  21.  There  are  numerous  other  divisions  of  treaties  which  Other 

, .  .  . 

have  been  made  with  respect  to  their  object  or  general  cha- 
racter, as  equal  and  unequal  treaties  ;  treaties  of  guarantee  and 
surety  ;  treaties  of  confederation  and  association  ;  treaties  of 
alliance  and  of  succour  and  subsidy  ;  treaties  of  cession,  of 
boundaries,  of  friendship,  of  commerce,  of  arbitration,  &c.  The 
character  and  duration  of  these  several  kinds  of  treaties  are 
very  different.  It  not  unfrequently  happens,  however,  that 
the  same  treaty  relates  to  various  things,  and  that  some  of  its 
articles  are  perpetual,  while  others  have  reference  only  to  past 
transactions,  or  are  for  a  temporary  object,  and  continue  only 

Spain  entered  into  a  concordat  in  1851.  Portugal  signed  a  concordat  in 
1857,  which  was  ratified  in  1859.  The  following  concordats  have  been 
made — viz.:  with  Austria,  in  1855  ;  with  Bavaria,  in  1817  ;  with  Wurtem- 
berg,  in  1857  ;  with  the  Grand  Duchy  of  Baden,  in  1859  ;  and  conven- 
tions (in  the  nature  of  concordats)  have  been  made  with  Prussia  in  1857, 
and  with  Hanover  in  1824.  Some  of  the  Swiss  cantons  entered  into  a 
concordat  in  1828.  Russia  entered  into  a  convention  (in  the  nature  of  a 
concordat)  in  1847  with  respect  to  Poland,  It  was  not  promulgated  until 
1856.  It  may  now  be  considered  as  virtually  annulled.  The  Republic 
of  Costa  Rica,  in  America,  entered  into  a  concordat  in  1852. 

'  The  concordats  of  the  Holy  See,'  says  Heffter,  '  with  the  Catholic 
Powers,  as  well  as  its  conventions  with  non-Catholic  princes  (which  are 
not  called  concordats),  are  another  source  of  the  relations  which  .-in- 
established  between  the  Church  and  the  State  ;  and  sometimes  the 
special  conventions,  concluded  with  the  prelates  of  the  Church  within  the 
scope  of  their  functions,  may  be  equally  so  considered.  The  obligatory 
force  of  the  concordats  and  conventions  in  no  \\uy  differs  from  that  of 
public  treaties.  Often  the  Holy  See  has  not  even  refused  to  enter  into 
treaty  with  infidel  Powers.  It  is  not  the  Church,  but  certain  churchmen, 
by  far  too  indiscreet  in  their  zeal,  who  have  dared  to  raise  si-rious  doubts 
whether  it  is  necessary  to  cany  out  in  ^o<>d  faith  engagements  entered 
into  between  the  Church  and  non-Catholic  I'ouer^.'  (  Heffter,  /V<>//  ///- 
l,  §  40.) 
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.etcrminate  time.    It  i-,  thcref  »re,  net  e-~ary  to  distinguish 

the  cl         •  :  of  th<  ents,  rather  than  the  nature  of  the 

things  t«>  which  they  i       •  I'hii>,    stipulations  with    i 

bound.  UK  n    or    exchange   of  territory  ,   to  public 

debt-,    to  the  U:  nu  iv  of  property  by  ea<  h    other'-  31 
peimanent  in  their  natuiv,  and  although  their  operation  in.«y, 
in  .  impended    during    uar.   tin  -y    revive  OR    the 

-!y  ab:        Li     i  <-r  altered.      <  Hher 

stipulation^   entirely    «  .11    the   d<  ition    of    \\ar,   and 

requiie  a  new  treaty  to  revive  them.1 
Equal  and  .'.    Treatil  letimes    divided    by    publicist-    into 

.'.]\.\       equal  ax\A  unequal.     J-'.</n<t/  \\<    •       are  where  the  contracting 

parties   promise   the   same  or  equivalent   things;   and  //;//•<///,// 

treaties  are  where  the  things  promised  .ire  neither  the  -ame 
nor  equitably  proportioned.     Tl: 

inents  are    smnetin.  'ken    of   as    l>i/,tt,-i;i/  and    unilateral. 

The    latter,    however,    are    more    properly    applied    to    tn  ..' 
wheic    proini-es    are    made    \>y   only   one    party,    without    any 
rc-spoiidin^   engagements,   either  eijual  or  une<iual,   bv  the 
other.      Kqual    and    uneiiual    treaties    are   to   be   distinguished 
from   eijual  and   uneiiual   alliances,  the-   latter  division   ha. 
ivferen.  e  to  the  equality  or  difference  in  the   rank   or  dignity 
of  the    contracting   parties,   rather   than   the  i  haracter  o|    the 
Cements  entered    in1          Thus,  in  treaties   of  alliance,  the 
treat}'  may  be  equal,  and  the  alliance   very    unequal,  and 

The  inequality  in  the  stipulations,  or  engagements  ol 
a  treaty,  doe-,  not,  in  general,  render  sin  h  c-n-a-ements  any 
the  less  binding  upon  the  i  ontractin^  parti< 

.  tarantee,  and  of  surety,  are  *          ments 


anteeand  j^.    ^^j^^.^  a  State  ])roinises  t,,   aid    another   against  any  ii  ' 

ruption  of  certain  specified  rights,  -u.  h  as  boundaries,  terri- 

tory, (  oiistitution  or  form  of  ment.  "cc.      Hy  the  "I'reaty 

of  171  ^    •  tin-  treaty  of  guarantee  of  the  1'rotestant   succe--i<.n 
and    of   the    I  Hitch    barrier')    the  Protestant  succc-si,  ,i,  to  the 
throne  of  l'".n^land  is  -uaranteed  by  Austria.  I;rance,  Holland. 
and  Spain.       Hy    the  treaty  ..f  |S;.?  between   Havana.    |-'r.c 
in  ;:id    Kussia,  the    monarch)'   and    indepeiul<  • 

of  (  uai.inte.  .I.       }\y    tl  -\     of    i  S  ;  . 

I  h'  A'.,   p.  .;    . 

.  .  .MI. 
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Austria,  Belgium,  France,  Great  Britain,  Holland,  Prussia, 
and  Russia,  the  independence  and  perpetual  neutrality  of 
Belgium  was  guaranteed.  A  distinction  is  made  between 
guarantee  and  surety  ;  where  the  matter  relates  to  things  to 
be  done  by  the  party  for  whom  the  obligation  is  contracted, 
the  surety  is  bound  to  make  good  the  promise  in  default  of 
the  principal,  while  the  guarantor  is  only  obliged  to  use  his 
best  endeavours  to  obtain  its  performance  from  the  principal 
himself.  How  far  a  State  may  legally  contract  this  class  of 
obligations  must  depend,  first,  upon  its  own  constitution, 
and,  second,  upon  the  nature  of  the  stipulations  with  respect 
to  any  interference  with,  or  infringement  of,  the  sovereign 
rights  of  other  independent  States.1 

§  24.  Treaties  of  confederation,  and  treaties  of  association,  of  con- 
not  only  differ  from  treaties  of  general  alliance,  but  are  to  be  federation 

and  asso- 

distinguished  from  each  other.  Treaties  of  confederation  are  elation 
usually  made  for  the  purpose  of  forming  a  union,  more  or  less 
close,  in  reference  to  certain  specified  objects  with  respect  to 
internal  or  external  matters  ;  as,  for  instance,  the  German 
custom-house  confederation  ~  and  the  American  colonial  con- 
federation. Treaties  of  association  are  usually  made  for  the 
purpose  of  war,  two  or  more  States  associating  themselves 
together  for  the  purpose  of  carrying  on  joint  operations  against 
a  common  enemy.  Treaties  of  alliance  are,  on  the  contrary 
usually  entered  into  for  the  purpose  of  common  security  and 
general  defence,  but  without  reference  to  any  particular  power, 
or  to  any  special  event.  They  may,  however,  in  certain  cases, 
as  will  be  shown  hereafter,  amount  to  a  warlike  association? 

§  25.  Treaties  of  alliance  have  deen  subdivided  into  dif-  Treaties  of 
ferent  classes,  such  as  treaties  of  real  and  personal  alliance  ;  aliiance 
of  equal  and  unequal  alliance  ;  of  general  and  special  alliance  ; 
of  defensive  and  offensive  alliance,  &c.     The  first  two  classes 
have  already  been  described.     General  and  special  alliances 
may  be  either   defensive   or  offensive,  or  both.     They,  how- 
ever, differ  from  each  other   in  their  character,  and  in  their 

1  Flassan,  Hist,  de  la  Dip.,  torn.  viii.  p.  195  ;  1'hillimore,  On  Int. 
Law,  vol.  ii.  §§  56  et  scq. 

-  The  Zollverein  began  in  1818,  but  the  treaty  of  March  22,  1833,  is  the 
basis  of  its  union.  Several  changes  were  made  in  1867.  It  now  includes 
the  whole  German  empire. 

'  Hefftcr,  Droit  International,  §§91-93  ;  I'ufiVndorf,  De  Jure  \,it.  <•/ 
Gent.,  lib.  v.  cap.  viii.  §  3  ;  drotius,  DC  Jure  />'<•/.  «c  A/,.,  lib.  ii.  cap.  \\i. 
•;  J.J  :  K I  liber,  PrMs  du  />/»//  //,-v  C/V//V,  <"  I2<>. 
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treaties  have  not  unfrequently  terminated  with  a  declaration 
of  war  between  the  contracting  parties.  Treaties  of  boundary 
and  of  cession  are  usually  of  a  more  permanent  character 
What  particular  branch  of  the  Government  may  make  these 
different  kinds  of  treaties,  and  how,  in  general,  they  are  to  be 
ratified,  when  they  become  obligatory,  and  when  the  legis- 
lative authority  is  requisite  to  carry  them  into  effect,  will 
depend  upon  the  constitution  or  political  organisation  of  the 
Governments  of  the  contracting  parties.  The  proceedings 
and  formalities  requisite  for  this  purpose  are  not  only  different 
in  different  States,  but  frequently  vary,  in  the  same  State, 
with  the  character  of  the  treaty  and  the  nature  of  its  stipula- 
tions.1 

§  28.  '  As  all  nations,'  says  Vattel,  '  are  interested  in  main-  Violation 
taining  the  faith  of  treaties,  and  causing  it  to  be  everywhere  f^^of 
regarded  as  sacred  and  inviolable,  so  likewise  they  are  justi-  treaties 
fiable  in  forming  a  confederacy  for  the  purpose  of  repressing 
him  who  disregards  it.'  .  .  .  '  Such  a  sovereign  deserves  to  be 
treated  as  an  enemy  of  the  human  race."2     The  foregoing  re- 
marks of  Vattel,  with  respect  to  nations  combining  together 
for  the  punishment  of  a  State  which  violated  its  treaty  stipula- 
tions, are   not   sustained   by   later  authorities.     A  plain  and 
indisputable  violation  of  a  treaty  is,  undoubtedly,  a  violation 
of  the  law  of  nations.     While  a  treaty  imposes  on  the  one 
hand  a  perfect  obligation,  it  produces  on  the  other  a  perfect 
right.3     To  violate  a  treaty  is,  therefore,  to  violate  a  perfect 

and  Zanzibar.  These  regulations  are  held  by  the  United  States  to  be 
part  of  international  law,  having  been  adopted  by  the  principal  maritime 
nations.  (The  '  Scotia '  and  the  'Berkshire,'  14  \\'all.,  170.)  An  inter- 
national telegraphic  convention  was  entered  into  at  St.  Petersburg, 
July  10-22,  1875,  between  Austria,  Belgium,  France,  Germany,  Greece, 
Italy,  Netherlands,  Persia,  Portugal,  Russia,  Sweden  and  Norway, 
Switzerland,  and  Turkey.  This  Convention  has  been  acceded  to  by 
Great  Britain.  Also  the  Convention  of  1887  between  Great  Britain, 
Germany,  Belgium,  Spain,  France,  Hayti,  Italy,  Switzerland,  and  Tunis,  t 
by  which  these  countries  constitute  themselves  a  Union  for  the  protection 
of  the  rights  of  authors  over  their  literary  and  artistic  works.  There  is 
power  to  admit  other  countries  to  this  Union. 

1   Ortolan,  Diplomatic  cic  l,i  l\lcr,  liv.  i.  ch.  v.  ;   Mably,  Hroit  Pub.  ,/<• 
P Europe,  torn.  ii.  rh.  xii.  ;   Kluber,  Droit  des  Gens  Afod.,  §  152. 

•  Vattel,  Droit  des  Gens,  liv.  ii.  ch.  xv.  §§  221,  222. 

n  Referring,  in  February,  [877,  to  the  obligations  of  the  joint  guarantee 
of  Great  Britain  under  the  Treaty  of  Paris,  Lord  Derby  said  that  if  the 
Powers  which  had  a  right  to  call  upon  Great  Britain  to  act  did  not  do  v>, 
he  did  not  see  that  it  was  for  Great  Britain  to  enter  into  the  (jiiestion  ot 
what  might  be  their  motives  or  the  determining  causes  which  had  pi. 
vented  those  Powers  from  so  railing  on  that  country.  That  is  the  attan 


IN  :  riON  \i.    i..\\\ 


<  If      Mil 


Ui«  of  an 
oath  in 
trtatiei 


Die  of 
nueve- 

r  ition 


;t  of  him  with   uhom   it  u  •  •!       M  r,  sU(  h 

an-  injurious  toother   -  -."t  parties   in 

.   f'-r.   in    thr   \\  t"  Yattcl,   'we   can    no   lunger 

:  on  the-  convention     '  if  those  that  arc  n. 

•   ii.»t    maintained.'  .   they   cannot    1 

with  piracy.  <T  violen.  e  t"  tin-  person  »i  an  ambassador       <  )ne 
u  ho  openly  violate-*  tin    < >l>|]-at  i.  ms  ( ,f  ;i  treaty    will    incur  the 
t    infamy  and  the  rcpr.  M.  h   "t"  mankind,   hut.  9O   tai 
•icn.il    i  onsei|uences    arc   •  •  >n<  crncd.  it    is   only    the    mji. 
party  whu  is  justified  in  res,  ,i  tin;^  t<  •  ..pen  and  solemn  \\.-,r  for 
the  purpiise  nf  indicting  punishment 

i.    The  u-e  nf  an  oath  in  treaties   dues   not  con-titu: 

obligation,  n.. r  .'         I    I  .en  the  obligation  aln 

nmtraeti-d.      The  most  that  could    CVCf  be  said  of  it  uas.  that 
it  ;_;a\c  some  additional  -olemnit)'   to  the   act.  and    imp 
/yrw*;/,//  obligation    upon    th.  ;i    who   took   the    oath, 

(•commission    t«>  another   t"   -\\ear   for  him.      It    could 
neither  validity  to  an  invalid    treat}-,  n-.r  a  pre-cmm. 

to    one    treat}-    above   another       The   custom,   once   -em-rally 
ived.    of  swearing    to    treaties,    has    now   entirely   pa--cd 
iy       '  Kven  children,'  says  X'attel.  '  know  that  an  oath  c: 
not  constitute  the  obligation  to  '•  promise  or  a  treat}-  ;  it 

only  gives  additional  strength  to  that  obligation,  b)   calling 

!  to  bear   witness.      A    man    of  sen  .  man  of  honour. 

-;  n.  it  think  himself  less  1),  nind  by  his  \vi  >rd  alone,  b\-  his  faith 

;ed,  than  if  he  h.id    added    the   -auction  of  an  oath.' 

'1  IK- most  modern  example  of  the  use  of  the  oath  uas  in  the 

alliance    between    Fran«  ••   and    S\\  it/.erland,   1777.      As 

tin;  lometimes  used  in  engagements  <      •     aies  h,  t\\ccn 

•uch  as.  we  froim'si-   in   the   ;//..*/  s,i,  rc<i  »i,inri,-t  . 
:,•//•  /;/////.•   *<>/t- ;//;//)•  ,    ;  ikly  ;   <in</  f!,-,/^,- <u< 

These  aie  n ou    i,  -arded  as  mere  forms  of  e\p: 
.  sliouin-    that    the  j)arties   entered    into    the    en-a^i-ment 

th  i         '    n,  deliberation,  and  a  full  knowledge  of  what  they 

\\eredoir  II'  is   added  nothing  t»   the   obligation    of 

treat}-.      But  the    formal    and  delibei  ate    manner  in    \\hich 

,,f  tin-  i  'I  '"•  '!"•  ''in.  .    ,.n,l  hi-,  •  ili.tt   it 

i-.)u.ill\ 
tect  it,  hi  in. IN   i 

•    KM  It    \\ll.ilK     111    til'  •!     licrli    tin 

difl'u  \\  •  ne  « in.  li  n<  ^n 

. 


I-H.  vni  RIGHTS    OF    LEGATION    AND    TREATY  289 

treaties  are  now  made  and  ratified,  render  such  forms  of  ex- 
pression entirely  superfluous.  Even  a  tacit  engagement  is  as 
much  binding  as  one  made  in  express  terms.  Thus,  every- 
thing which  is  necessarily  understood  in  a  treaty,  and  without 
which  its  stipulations  cannot  be  carried  out,  is  equally  obliga- 
tory with  the  stipulations  themselves.1 

§  30.  Martens  says  that,  in  order  to  make  a  treaty  obliga-  Condi- 


tory,  the  following  five  things  are  necessarily  supposed  :   1st.  ° 


a 
That  the  parties  have  power  to  contract.     In  other  words,  treaty 

that  the  person  or  authority  making  the  treaty,  or  ratifying 
it,  had  full  power  for  that  purpose.  2nd.  That  they  have  con- 
sented.2 The  form  of  such  consent  is  entirely  unimportant, 
provided  it  is  fully  and  clearly  declared.  3rd.  That  they  have 
consented  freely.  The  consent  must  have  been  a  voluntary 
act  of  the  contracting  party.  The  plea  of  fear,  however, 
cannot  be  opposed  to  the  validity  of  treaties  between  nation 
and  nation,  except,  at  most,  in  cases  where  the  injustice 
of  the  violence  employed  is  so  manifest  as  not  to  leave  the 
least  doubt.  4th.  That  the  consent  is  mutual.  5th.  That 
the  execution  is  possible.  The  last  two  requisites  are  too 
plain  to  require  explanation  or  comment.3 

§  31.  The  Popes  are  alleged  to  have  claimed  at  one  time  Attempts 
the  authority  to  absolve  sovereigns  from  their  engagements,  ^^l  to 
or    to    annul    the    obligations    of  treaties,  under   whatsoever  annul  the 
solemnities  they  might   be  contracted.      Vattel   mentions  a  °^^  *~f 
number  of  instances  where,  he  says,  they  have  undertaken  to  treaties 
break   the  treaties   of  sovereigns,  '  to  unloose  a  contracting 
power  from   his  engagements,  and  to  absolve  him   from  the 
oaths  by  which  he  had  confirmed  them  ;  '  and  he  adds,  '  \Yho 
does  not  see  that  these  daring  acts  of  the  Popes,  which  were 
formerly  very  frequent,  were  violations  of  the  law  of  nations, 
and  directly  tended  to  destroy  all  the  bands  that  could  unite 
mankind,  and  to  sap  the  foundations  of  their  tranquillity,  and 
to  render  the  Pope  sole  arbiter  of  their  affairs  ?  '  ' 

The  conduct  of  the   Popes  in  the  middle  ages  has  ever 

1  Vattel,  Droit  dcs  Gens,  \\\.  \\.  ch.  xv.  §§  225,  229. 

2  Consent  to  a  treaty,  whether  written  or  oral,  must  be  distinct.     No 
supposition  or  consensus  /ictus  is  sufficient. 

1   Martens,  J'/;\is  tin  Drm't  tics  (ictis,  §  48. 

4  Vattel,  Dmit  tics  (/V//r,  liv.  ii.  ch.  xv.  §  223  ;  Salignac,  Hist,  of  Poland 
vol.  iv.  p.  112;  De  Thou,  Hist,  tic  suo  1'anp.,  lib.  xvii.  ;  liou^cau,  Hist 
dc  T.  dc  M'cstphalie,  vol.  vi.  p.  413  ;  Chuisy,  Hist.  ,/c.  Chas.  /'.,  p.  2^2  ; 
Ik-ffter,  Drnit  International,  §  94. 

VOL.    I.  t' 


I-ANV  MM 


.  fruitful  s.  >urcc  of  denu         •         '•  .y  writers  wh<  •  h.; 

1  the:  i  to  pend 

Phey  have  arraigned  1  the  tril>;. 

i-thcr    century    in    uhich    they    \\  i 

•i    thrm    a    \  ndcm- 

whieh   uas    neither    consistent    nor    j     I 

two    disl        '  rs   in     the  :uncnt  mkind,    vix.  : 

the   spiritual    and    tli«-    ti  inporal.        1    .<  h    is    indcp<  '      n 

its     ou  n     sphere    aii'l     neither    can     j  y    interfere    uith 

tin-    other.      In    mixed    <;u     |  aloiu-  will    d;ffnult:<       n 

arise-.      In   these-  then-   arc  roinr  • 

the    l>oiindar\-    lines    1,  indistiiut    <  >r    ii  '  I      and    on 

su«  h    on-a>ions    the   tui)    authorities   arri\e   at    .; 

finent    h\  >rdat    Of  '  irty    is 

•»etter  governed   than  when   th<-se  two  orders  ui. 
iiuitually   assist    and    sup;       •  I  )urin;^    tlu-    • 

three  eenturies   the\-\\en  arily  in   ant,. 

the  lau  s  of  l'.i.;an   Koinr  ])rohihited  tlu-  worship  of  (  'hristians. 
•  n  the  :-sion  of  the  l-linjicror  Constantino  tlu  ('hi. 

ui  to  assert   openly  its   supremacy  in    the  spiritual    sp! 

St.  At  liana->  ins  '  has  pr,  •  •       if  Osius  to  the  Emp< 

inwhVh  I  >  to  him  full,  absolute  and  entire  autln 

in  ail  Jiat  relates  to  earthly  affairs,  but  claims  for  the  Su;ni 

1        •    •'  perfect  i  in  things  spiritual. 

\\"hen    the    Roman    l-'.mperors    in    com          !    ' 
i'-%   and    unahle   to   prutect    th'-ir    su!>       I       the    PI-J-I-S    v 
naturally  applied    to   for  assistanci-,  and   tlu   temporal    p»uei, 
whi<  h    is   accidental,    hut    not  t:al.   to   the     i 

duall\-,  as   it  were,  ("ived    upon   them.      At   the   fall  of  the 
K-im.in     Kmpire    the    liarharian    hordes   that    suept    OVCT    the 

I  rope  \\"iild  ha\e  ohliterati-d  e\ety  tr.t 
•     n  had  not  the  (   hun  h  l>y  the   i>!o!ni]!:;.ition  .,f  her  maxims 

d  then  ty. 

A  i    li;.;ht    thn>   arose    in    the   midst   of   -un  .  .undin^ 

darkness    and    order    \\  '\ed    from    chaOS.       I'lider    tl 

it    v.  I)     natural    that     the     1  |<  .id    ,  .f    tlu- 

('hristian    world     slu-ul'l    •    .  .  crful     intluen<-e    on 

- 
' 
' 
• 

I 


CH.  viii  RIGHTS    OF    LEGATION    AND    TREATY  291 

civilised  mankind,  that  men  should  refer  to  him  in  difficulties 
and  doubt,  and  agree  to  accept  his  decision  as  final.  They 
entered  in  fact  into  relations  with  him  as  with  a  feudal  lord, 
and  thus  by  common  consent  the  Popes  were  raised  into  a 
position  of  power  and  responsibility  which  did  not  essentially 
belong  to  their  office. 

Society  itself  and  the  government  necessary  for  its 
existence  had  their  foundations  laid,  not  on  a  social  contract, 
nor  on  the  capricious  will  of  the  multitude,  as  Rousseau 
maintained,  but  emanated  in  their  ultimate  analysis  from 
the  divine  power,  the  definition  of  law  given  by  Thomas 
Aquinas  '  being  '  a  rule  dictated  by  reason,  tJie  aim  of  wJiicJi  is 
tJie  public  good,  and  promulgated  by  him  wJio  has  the  care  of 
society.'  Therefore,  in  the  middle  ages  when  Christendom 
was  united,  a  spirit  of  religion  based  on  these  conclusions 
vivified  the  whole  framework  or  body  of  society. 

To  judge  of  the  acts  of  the  Papacy  in  those  ages  apart 
from  the  peculiar  circumstances  of  its  position,  is  an  injustice. 
The  governing  power  was  not  then  regarded  as  a  blind  force, 
directed  by  the  will  of  an  irresponsible  ruler,  but  as  a  moral 
entity  existing  in  the  moral  order,  and  when  it  left  that  moral 
order  and  became  illegitimate  and  tyrannical  its  raison  d'etre 
was  gone  and  it  deserved  to  perish.  The  deposing  power, 
and  the  interference  with  oaths  and  contracts,  cannot,  therefore, 
be  measured  by  modern  principles,  but  must  be  viewed 
through  the  mirror  of  belief  of  the  society  then  existing. 

It  is  a  principle  of  natural  law  that  oaths  and  contracts 
(however  solemn  they  may  be)  which  are  against  the  rights  of 
a  third  party,  are  in  themselves  on  that  very  account  null  and 
void,  and  the  Popes  as  heads  of  Christendom  have  so  declared 
it.  Again,  the  Popes  as  feudal  lords  could  disown  contracts 
made  by  their  own  vassals  which  they  had  no  right  to  make  ; 
but  it  is  evident  that  in  no  case  whatever  could  any  Pope 
undo  a  just  contract  which  was  in  itself  valid. 

To  maintain,  as  some  writers  have  done,  that  the  Popes, 
living  in  a  divided  Christendom,  claimed  to  exercise  that 
power  which  was  formerly  urged  upon  their  acceptance  is 
untrue.  '  Nolumus  plane,  carissimc  in  Christo  fili,'  said  Pope 
Pius  VI.  .  .  .  '  in  nullas  ingredi  contcntiones,  qualcs  fucrc 

1   '  Qua-darn  rationis  ordinatioad  bonum  commune  ct  ab  co  qui  rurain 
COmmunitatis  h;ibct  promul^ata'  (I.  2,  <|iia-st.  90,  art.  4). 
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done  hy  the  ]>art\'  for  whom  the  obligation  is  contracted. 
Sometimes  one  of  tin-  contracting  parties  puts  sonic  of  its 
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is  no  more  excusable  for  refusing  or  neglecting  to  perform 
his  engagements    than   if  no  securities  whatever    had    been 


•&"•&• 

i 


given. 

§   33-  Questions  have  sometimes  arisen  with  respect  to  the  Duration 
duration  of  the  guarantee,  and  the  withdrawal  or  release  of  °ej*gu*™|[n" 

the    security.      The    guarantee    naturally    subsists    until    the  with- 

...  f  i  4.-         *rawalof 

stipulations  guaranteed  are  performed,  unless  a  certain  time  pie<iges 

has  been  agreed  upon  for  its  termination.  A  general  and 
indefinite  treaty  of  guarantee  may  be  changed  or  modified 
the  same  as  any  other  treaty.  As  soon  as  the  debt  is  paid, 
or  the  particular  engagement  is  accomplished  for  which  the 
security  was  given,  the  security  ends,  and  the  pledge  should 
be  returned,  or  the  towns  or  provinces  held  in  pawn  or  under 
mortgage,  should  be  restored  in  the  same  condition  in  which 
they  were  received,  so  far  as  depends  upon  the  holder.  But 
this  is  not  always  done  by  those  who  thus  hold  the  possession  ; 
'  the  temptation,'  says  Vattel, '  is  delicious  ;  they  have  recourse 
to  a  thousand  quibbles,  a  thousand  pretences,  to  retain  an 
important  place,  or  a  country  under  their  obedience.  The 
subject  is  too  odious  for  us  to  allege  examples  ;  they  are  well 
enough  known,  and  sufficiently  numerous,  to  convince  every 
sensible  nation  that  it  is  very  imprudent  to  make  over  such 
securities.  But  if  the  debt  be  not  paid  at  the  appointed  time, 
or  if  the  treaty  be  not  fulfilled,  what  has  been  given  in  secu- 
rity may  be  retained  and  appropriated,  or  the  mortgage  seized, 
at  least  until  the  debt  be  discharged,  or  a  just  compensation 
made.  The  house  of  Savoy  had  mortgaged  the  country  of 
Vaud  to  the  cantons  of  Berne  and  Fribourg  ;  and  these  two 
cantons,  finding  that  no  payments  were  made,  had  recourse  to 
arms,  and  took  possession  of  the  country.  The  Duke  of  Savoy, 
instead  of  immediately  satisfying  their  just  demands,  opposed 
force  to  force,  and  gave  them  still  further  grounds  of  com- 
plaint ;  wherefore  the  cantons,  finally  successful  in  the  contest, 
have  since  retained  possession  of  that  fine  country,  as  well 
for  the  payment  of  the  debt  as  to  defray  the  expenses  of  the 
war,  and  to  obtain  a  just  indemnification.'  '• 

§   34.  Treaties  may  be  dissolved,  or  their  stipulations  may 

1  Vattel,  Droit  des  Gens,  liv.  ii.  ch.  xvi.  §§  235,  241  ;  Ciunthrr,  /-'f/f,>/>. 
r«//v;vv, //A  I),  ii.  p.  154;  Krai,  \,  /,•;/,  v  ,/it  Guin'erneiiient,  tmn.  \.  ch.  iii. 
sect,  viii.;  llrineccius,  l"'.lc»i.  Juris,  p.  2^<). 

'•  Valid,  nroit  ties  (',ens,  liv.  ii.  ch.  x\  i.  §§243,244;  Klubrr,  l>ruii 
des  Gens  MotL,  <  156  ;  (iunkn,  DC  Id  I >i/>li»na(ie,  liv.  iv.  sect.  i.  §  i. 
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<S   35.  But  the  obligations  of  treaties,  even  where  some  of  Effect  of 
.    .        .  .  loss  of 

their  stipulations    are,  in    their    terms,   perpetual,  expire    in  80ve. 

case  either  of  the  contracting  parties  loses  its  existence  as  an  reignty 
independent  State,  or  in  case  its  internal  constitution  is  so 
changed  as  to  render  the  treaty  inapplicable  to  the  new  con- 
dition of  things.  With  respect  to  alliances,  Vattel  remarks 
that  '  when  a  people  are  forced  to  receive  laws,  they  may 
legally  renounce  their  preceding  treaties,  if  he  with  whom 
they  are  constrained  to  enter  into  an  alliance  requires  it 
from  them.  As  they  then  lose  a  part  of  their  sovereignty, 
their  ancient  treaties  fall  with  the  powers  that  had  concluded 
them.  This  is  a  necessity  that  cannot  be  imputed  to  them, 
and  since  they  had  a  right  to  submit  themselves  absolutely, 
and  to  renounce  all  sovereignty,  if  it  became  necessary  for 
their  preservation  ;  by  a  much  stronger  reason  they  have  a 
right,  under  the  same  necessity,  to  abandon  their  allies.  But 
a  generous  people  will  try  every  resource  before  they  will 
submit  to  so  severe  and  humiliating  a  law.'  ' 

§  36.  A  distinction  must  be  made  between  obligations  and  Debts 
debts  already  incurred,  and  those  which  would  be  incurred  if  g^1 
the  treaty  had  not  been  terminated  before  its  time  by  such  traded 
a  change  in  the  circumstances  of  one  of  the  contracting  par- 
ties as  to  render  it  inapplicable.     A  change  of  condition,  as 

and  import  that  war  will  put  an  end  to  them,  but  where  treaties  contemplate 
a  permanent  arrangement  of  territorial  and  other  national  rights,  or  which 
in  their  terms  are  meant  to  provide  for  the  event  of  an  intervening  war, 
it  would  be  against  every  principle  of  just  interpretation  to  hold  tj;em 
extinguished  by  the  event  of  war.  '  If  such  were  the  law,  even  the  treaty 
of  1783,  so  far  as  it  fixed  our  limits  and  acknowledged  our  independence, 
would  be  gone,  and  we  should  have  had  again  to  struggle  for  both  upon 
original  revolutionary  principles.  Such  a  construction  was  never  asserted, 
and  would  be  so  monstrous  as  to  supersede  all  reasoning.'  In  1830,  the 
Master  of  the  Rolls,  in  deciding  a  question  on  the  37  Geo.  III.,  cap.  97, 
and  the  treaty  of  1794,  whether  American  subjects  who  held  lands  in 
England  were  to  be  considered,  in  respect  of  such  lands,  as  alic'ns  or 
subjects  of  Great  Britain,  or  whether  the  war  of  1812  had  determined  the 
treaty,  said:  'The  privileges  of  natives  being  reciprocally  given  not  only 
to  the  actual  possessors  of  land,  but  to  their  heirs  and  assigns,  it  is  a 
reasonable  construction  that  it  was  the  intention  of  the  treaty  that  the 
operation  of  the  treaty  should  be  permanent,  and  not  depend  upon  the 
continuance  of  a  state  of  peace.'  (Sutton  ?'.  Sutton,  I  A'.  £--  .I/.,  063.) 

On  January  17,  1871,  the  Plenipotentiaries  of  Germany,  Austria, 
Great  Britain,  Italy,  Russia,  and  Turkey,  at  the  Conference  of  London, 
formally  recognised  ili.it  it  i^  an  essential  principle  of  the  law  of  nations 
that  no  1'ower  can  liberate  itself  from  tin-  engagements  of  a  treaty,  nor 
moilify  the  stipulations  thereof,  unless  with  the  <  onsent  of  the  contracting 
Powers,  by  me-. ins  of  an  amicable  arrangement.' 

1  Vattel,  Droit  des  d'tis,  liv.  ii.  ch.  xii.  §  176. 
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freal  •       .    ry  kiiul,'  -ays  Kent.  '  are    t"    re.  <-i\e 

T  and  liberal  interpivtati<  >n,  ai  <  o riling   to  the  intention  of 

the  contracting  parties,  and  to  he  kept  \\ith  tlie   mo-t  -irupu- 

l.'iis  -o,,d  taith.      Their  meaning    is   to  |>c  •.ihndhy   the 

same  rule-  of  <  <  .tisti  notion   and  COUfSC  of  reasoning  \\lii.  h 

apply  to  the   interpretation   (,f  priv.i1  '        '          The   same 

.'.  rule  is  laid  down  hy  \Vheaton.  hut  he  adds  ;   •  Sueh  is 

the  iin  \itahle  iinj)ertection  and   ainhi^uity  of  all   Iniinan    lan- 

;^ua^e,   that   the    mere    \\ord-,   alone   of    any    writing,   literally 

KDUnded,  Will    •_[«   a    \ery    little    way  toward   explaining 
meaiii:          '      rlain  ti-«  hnical  ruli-s  of  interpretation  have,  llv 
I.. re.  heen  adopted  hy  \\riters  on  ethics  and  puhlie  la\\.  t" 
plain  the  meaning  of  international  t-.  impacts,  in  cases  « >f  douht.' 
These    ru!  nio-t    fully   exj)oiiiuk-(l   h\-   (irotiiis,    X'attel. 

Kutherforth  and  1'aley.      \\'e   will  ^ive  a   hrief  outline   of  the 
print  iples  of  interpretation,  as  laid  doun  hy  these  auth 

8.    Grotius  has  devoted    an   entin-  chajiter  to  the  inter- 
pretation of  difficult  and  amhi^iioiis  terms.      lie  sets  "lit  with 
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determine  what  they  were  only  from  the  ivords  used,  and  con- 
jectures drawn  from  other  parts  of  the  treaty,  and  from  the 
peculiar  circumstances  of  the  particular  case.  These,  he 
says,  must  sometimes  be  considered  together,  and  sometimes 
separately.  Words  are  not  to  be  strictly  construed  according 
to  their  etymology,  but  according  to  their  common  use,  as 
'  Use  is  the  judge,  the  law,  and  rule  of  speech.'  Technical 
words,  or  terms  of  art,  are  to  be  construed  according  to  their 
meaning  in  such  art.  Conjectures  are  to  be  drawn  from  the 
subject  matter,  the  effect  of  the  terms  used,  and  the  circum- 
stances under  which  the  engagement  was  entered  into.  He 

o     o 

divides  things  promised  into  three  classes,  favourable,  odious, 
and  mixed.  Favourable  promises  are  those  which  carry  in 
them  an  equality  and  a  common  advantage  ;  odious  promises 
are  those  where  the  charge  and  burthen  is  all  on  one  side  ;  and 
mixed  promises  are  those  which  partake  of  both  characters, 
but  in  which  the  favourable  predominates.  In  the  first,  he  says, 
the  words  must  be  taken  in  their  full  propriety,  as  they  are 
generally  understood,  and  if  ambiguous,  they  must  be  allowed 
their  largest  sense.  In  the  second,  the  words  are  to  be  taken 
in  a  stricter  sense,  whether  they  have  reference  to  the  subject 
matter,  time,  or  circumstances.  In  the  third  kind  of  promises, 
the  words  are  to  be  taken  according  to  the  character  of  the 
particular  stipulation  in  which  they  occur,  or  of  the  particular 
matter  or  circumstances  to  which  they  refer.  These  distinc- 
tions are  particularly  commented  on  by  Vattel.1 

§  39.  Vattel  lays  down  several  maxims  for  the  interpre-  Vattel's 
tation  of  treaties,  which  may  be  briefly  stated  as  follows  :  r 
1st.  It  is  not  allowable  to  interpret  what  has  no  need  of  in- 
terpretation, for  when  a  treaty  is  conceived  in  clear  and  precise 
terms,  and  the  sense  is  manifest,  and  leads  to  no  absurdity, 
there  can  be  no  reason  for  refusing  the  sense  which  is  natu- 
rally presented  and  manifest.  To  go  elsewhere  in  search  of 
conjectures,  is  to  endeavour  to  elude  it.  2nd.  If  he  who  could, 
and  ought  to  have  explained  himself  clearly,  has  not  done  so, 
he  cannot  be  allowed  to  introduce  subsequent  restrictions  for 
his  own  benefit.  Ptictioncin  obscurant  Us  tn>cci\\  in  (jiiornni 
futt potestate  legem  assertius  conscribere.  ^rd.  NYithcr  of  the 
contracting  powers  is  allowed  to  interpret  the  treaty  at  his 
own  pleasure.  4th.  As  the  party  which  made  the  promise 

1    V.ittd,  supra  ;  (irolius,  DC  Jure  /.'<•/.  ,ii   /'</,.,  lib.  ii.  tap.  \vi. 


\  VI  I'  .N.M.    LAW  ..(    MM 

•.t  to  have   knoun   his  intention,  u  hat  he  has  sufficiently 
1  mils-  .  .1-11  f.r  tr;  iiist  him.     ;th.   '1  lie  in:     - 

tabli-' 
in  which  the  parties  naturally  und 

'1  it  when  th<  nteied  int'i.      lie  next  pi  • 

.n  the  In!!  particular  rules  mi  which  the  in' 

'it    t"  In-    f>nned,    in  <  •          to  be  just  and  ri;^ht  : 
1 -L    \\'e  mu-t  seek  t'lii  :   the  tin lights  i if  the  parties  who 

'.   up  t!       '  '1    interpret    it   accordingly.      Thus,  we 

inust  ;^ive   to  a  disposition   the   full   extent   properly   imp 
in  the  terms,  if  such  appears  to  have  been  the  intention  of  the 
parties  ;    but  its   signification  should  be  re-trained,  if  it  is  pro- 
•hat  tin:  parties  at  the  time  so  understood  it.      2nd.    N    • 
mental  re-er\ati'  '     L      3rd.   ('omnion   e.\]>: 

s  and  terms  are  t"  be  taken  according  to  common  custom. 

4th.  T  •   rms,1  or  terms  proper  to  the  arts  and  sciem 

are   general!}-   to   be    interpreted  :'li"^   t"   tnr   definition 

k'iveii  to  them  by  person-  versed  in  su-  h  art  •  riCC,      5th. 

\\'e    .should    -i\e    to    ei|uivocal    ex;  ns    the    sense    i: 

suitable  to  the  Subject  Of   matter   to   which   they   re'.  '  th. 

The  same  term   is   not   ne<  i-s-arily  to  be  taken   in   the  -ame 

rer  it  appears  in  the  same  instrument     ;th.   1 
interpretation  that  leads  t..  an  absurdity  should  l>e  rejected- 
Sth.    An    interpretation   that  would    render   a   treaty   null   and 
without   effect    should    be  •    d.      <>th.    Ya;^ue   and  ob-curc 

cxjiressions   should   be   inter;  in    Mich   a    niannei 

.'.  ith  the  terms  \\hich  an-  «.  !>ar  and  without   ambiguity, 
i    th.   The  whole  treaty  must  be  considered    together,  and 
int'-rpretation   -iven    to  e.ich    particular   expression    SO  a 

with   the   tenor  of    the   whole    instrument.        Ilth.    The 
•.f  a  party  sh»uld  be  con-trued    in  arcordance  \\ith  the 

:  'II-    and    mo' :  '     '  elllellt          I    5th 

inti  rpntation    may    b< 

.id    probable   intention    of    the    contiactin 

1   I»  t  to  explain   th.i! 

•  n  \\  IIK  li  tli« 

•hr    ilrl. 

' 

' 

Ullllll 


CH.  vin  RIGHTS   OF   LEGATION    AND   TREATY  299 

The  foregoing   is  a  brief  statement  of  the  rules  laid    down 
and  discussed  at  great  length  by  Vattel.1 

The  case  of  the  famous  Clayton-Bulwer  Treaty  is  a  good 
illustration  of  the  necessity  of  observing  the  first  of  the  fore- 
going maxims  laid  down  by  Vattel. 

The  acquisition  of  California,  in  May,  1848,  by  the  treaty 
of  Guadalupe-Hidalgo,  and  the  vast  rush  of  population  which 
followed  almost  immediately  on  the  development  of  the  gold 
mines  to  that  portion  of  the  Pacific  coast,  made  the  opening 
of  interoceanic  communication  a  matter  of  paramount  import- 
ance to  the  United  States.  In  December,  1846,  a  treaty 
with  New  Granada  (which  in  1862  assumed  the  name  of 
Colombia)  had  been  ratified,  by  which  a  right  of  transit  over 
the  Isthmus  of  Panama  was  given  to  the  United  States,  and 
the  free  transit  over  the  Isthmus  '  from  the  one  to  the  other 
sea '  guaranteed  by  both  of  the  contracting  Powers.  Under 
the  shelter  of  this  treaty  the  Panama  Railroad  Company, 
composed  of  citizens  of  the  United  States,  and  supplied  by 
capital  from  the  United  States,  was  organised  in  1850,  and 
put  in  operation  in  1855.  In  1849,  before  this  company  had 
taken  shape,  the  United  States  entered  into  a  treaty  with 
Nicaragua  for  the  opening  of  a  ship-canal  from  Greytown 
(San  Juan)  on  the  Atlantic  coast  to  the  Pacific  coast,  by  way 
of  the  Lake  of  Nicaragua.  Greytown,  however,  was  then 
virtually  occupied  by  British  settlers,  mostly  from  Jamaica, 
and  the  whole  eastern  coast  of  Nicaragua,  so  far  at  least  as 
the  eastern  terminus  of  such  a  canal  was  concerned,  was  held, 
as  it  was  maintained  by  Great  Britain,  by  the  Mosquito 
Indians,  over  whom  Great  Britain  claimed  to  exercise  a 
protectorate.  The  United  States  affirmed  that  the  Mosquito 
Indians  had  no  such  settled  territorial  site  ;  that,  if  they  had, 
Great  Britain  had  no  such  protectorate  or  sovereignty  over 
them  as  authorised  her  to  exercise  dominion  over  their  soil, 
even  if  they  had  any.  But  the  fact  that  such  claim  was  made 
by  Great  Britain,  even  if  not  admitted  by  the  United  StaU-s, 
and  that  any  attempt  to  force  a  canal  through  the  Mosquito 
country  might  precipitate  a  war,  induced  Mr.  Clayton,  Secretary 
of  State  in  the  administration  of  General  Taylor,  to  ask  the  Go- 

1    Valid,  I >r<ii/  i/,-\  (,'CHS,  liv.  ii.  ch.  xvii.  §§  263  298. 
As  to  whether  stipulations  of  a  treaty  can  be  set  up  by  persons  not 
parties  to  it,  see  the  '  Jouyc'  Ji).->i;is,'  AV.v.,  130. 
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:it  of  i          •    i'.ritain.  through  Sir    II.  I..    Bulwcr,  British 

M  nistci  .it  \\  .t  hington,  to  withdraw  their  claims  to  the  coast 

•rinit  the  i  ;•  tion  i  if  the   canal   under   the    joint 

au^;          f  the  United  Si  lofN  iia,     I  hi-thc  British 

•rnim-tit  d  1  t'i  do.  but 

•  >ii- Jin!-.'.    •    1  ;     it)     fur  ;i  joint  protect        '  the 

pi";  il.     At  the  time  of  the          ution  of  this  treaty 

the     British    i  iiient    claimed    dominion    o\er      I        1 

I      .'ids,  including  the  island   of   Kuat.in.  and  oth 

the  ocean  adjoining  Honduras  ;    j    tin-  M  squil  md 

the     Belize,    or     British     Honduras.      The    I'nit 

:    that    the    British    Government    continued    after    the 
execution    nf    the   treaty    to   >  <•    the    above  dominion  in 

defiance    .if   tlu-    renunciation    contained   in    the  fir»t  arti»  '.• 

the  treaty,1  whereas  in  fa  it  Britain  was  merely  :n^ 

a    ])r>itectorate    OVCT    tin-     Mosquito    Indians,   which    -he   had 

ed  prior   to  the  execution  of  the  treat}',  and   which  slu: 

in-,i-ted    on  continuing   to    exercise,    on    the   ground    that    the 

-ibility    of    -uch    a    pi    '      •      ate    was    clearly    reco^ni 
although    limited   and    :  vd    by   the  tre  ity.      An  attempt 

wa>  made  to  remove   the    collision  which  wa>  thu>  threateiu-.l 
1>\-  a    new    treaty      ( 'larendon-1  )alla-i,   which,   however,   failed 

:i  the  non-ai  . cptance  by  (ireat  Britain  of  the  amendments 
introdiued   into  the  tr«-aty  by  the  Senate  of  the   I'liitedSta' 
(n..it    Biritain,    on    her   side,    undertook  to   lessen  the  cau- 
offence    by    nexoti.itin^.    in     \ovemb.-r,     [859,    a    treaty   with 
Honduras,    in    which    she    stipulated    to    surrender     to     that 
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Republic  her  claim  to  Ruatan  and  the  Bay  Islands  ;  and  in 
the  same  year  she  executed  a  treaty  with  Guatemala  for  the 
defining  the  boundaries  of  British  Honduras,  or  the  Belize,  as  it 
is  more  properly  to  be  called.  In  January,  1860,  she  entered 
into  a  treaty  with  Nicaragua,  by  which  she,  with  some  qualifi- 
cations, withdrew  from  the  protectorate  over  the  Mosquito 
country.  Those  treaties  having  been,  in  1860,  communi- 
cated officially  to  President  Buchanan,  he  stated,  in  his 
Annual  Message  (December,  1860),  that  '  the  discordant  con- 
structions of  the  Clayton-Bulwer  Treaty  between  the  two 
Governments,  which  at  different  periods  of  the  discussion  bore 
a  threatening  aspect,  have  resulted  in  a  final  settlement 
entirely  satisfactory  to  this  Government.' ' 

§  40.  Where  treaties  or  treaty  stipulations  are  in  collision  Collision 
or  opposition — that  is,  where  two  promises  are  not  contra-  ?^U^g 
dictory  in  themselves,  but  are  of  such  a  nature  as  to  render 
it  impossible  to  fulfil  both  at  the  same  time — Vattel  lays  down 
the  following  rules  for  determining  which  shall  have  the 
preference.  1st.  If  what  is  permitted  is  incompatible  with 
what  is  prescribed,  the  latter  is  to  be  preferred.  2nd.  What 
is  permitted  must  yield  to  what  is  forbidden.  3rd.  What  is 
ordained  must  yield  to  what  is  forbidden.  4th.  Other  things 
being  equal,  that  of  the  most  recent  date  is  to  be  preferred. 
5th.  A  special  promise  is  to  be  preferred  to  a  general  one. 
6th.  What,  from  its  nature,  cannot  be  delayed  is  to  be  pre- 
ferred to  what  may  be  done  at  another  time.  7th.  When 
two  promises  or  duties  are  incompatible,  that  of  the  highest 
honesty  and  utility  is  to  have  the  preference.  8th.  If  we 
cannot  perform  at  the  same  time  two  promises  to  the  same 
person,  he  may  select  which  he  prefers.  Qth.  The  stronger 
obligation  has  the  preference  over  the  weaker ;  and  roth. 
What  is  promised  under  the  higher  penalty,  has  the  preference 
over  one  with  the  lesser  penalty,  or  with  no  penalty  at  all.2 

§  41.   Rutherforth  has  discussed  this  subject  with  his  usual  Rules  of 
perspicuity  and  ability,  but   in   a   manner   somewhat  diffuse.  ^uther- 
Wc  will   attempt  but  a  brief  outline  of  his  remarks,  referring 
the  reader  to  his  chapter  on    interpretation,    the    perusal   of 
which   will  afford   both   pleasure  and   profit.      A   promise,  hr 

1   Wharton,  Int.  I.a-<>  />t\r.,  vol.  ii.  150  f. 

1   Yattel,  Droit  des  (,'c/is,   liv.  ii.   rli.  xvii.  §§  311-322  ;    I'uffendorf,  7V 
Jure  Gent.,  lib.  v.  ( ap.  xii.  §  23;    tin-  '  Ringerode  Jacob,1   i   AW>.,  s.j 
Richardson  ?•.  Anderson,  i  Camp.  A'.,  65,  note. 
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•     •  •  the    j):  i    or 

int.  t-i  make   ours.       Hut  h:  :  .    :f   it  he 

mind.  '  n  to 

.\.      When,   thci  .  Ill's 

«>r    intention    as    the    in«  :    our  claim.  \\e    must 
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••     -,-on          §  4--  The  remarks  of  1  y,  in  his  work  on '  Moral  a 

promisci      l',,litiral     I'llilo^ophy,'  are    Well  WOlthy  of  attenti 

ap;  •  •         of  international  law  as  to  questioi 

ethi«  -.    II  :  '  Where  the  terms  of  promise  admit  of  more 

than  one,  the   promise  is  to  i  •  inned  in  th.r 

in  which   the  promisirr  apprehended  at  the  time  that  the  ; 
•i\ed  it.'     '  It  is  not  th<  in  which  the  pnni. 

;ial!\-  inteiuleil    it  that  alu.  -.crns  the  in'  '  i  of 

an  iMjuiviK  al    pronii-r.  because,  at   that  rate-,  you  miiji; 

•  us  which  \-oii  never  meant,  nor  \\(,uld  he  I  {<> 

tisfy.     Minh   less  is   it   th«  in   which  the   pi 

iall\-  i"  .1  tin-  promise  ;  lor.  a-  <  ordin;^  to  that  rule, 

mi^ht  he  dr.iun  int  :ients  \\hich   you  never  d. 

t"  undertake.      It  HUM,  tl;  .  he  tl.  f  '\~  the; 

other  remaining     in  which  the  pr.  .miser  1)  th.it  the  ; 

mi-  ted    the   promise.      This  will    not   differ   from    the 

lal    intention  of  the   proini-er.  u  here    the  : 
\\ithout  collusion  01  hut  we  put  tin-  rule  in  the 

form  t  in  uluVh   the  popular 

a  phrase  and  the  strict  ^rammat  .'     •       :  the 

.   OT,  in    general,  wherexer   the  pron;  I        ;>ts 

me  amhi;.;uity  in  the  i-.\pi 

whii  h  he  u-i  d.      /.emuie-    promised  the  garrison  o) 
that,  if  they  u  in  render,  no 

i,     and  Zemures  buried  them  all  ali  v<     N 

1  •         .'  i. 
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Zemures  fulfilled  the  promise  in  one  sense,  and  in  the  sense, 
too,  in  which  he  intended  at  the  time  ;  but  not  in  the  sense  in 
which  the  garrison  of  Sebastia  actually  received  it,  nor  in  the 
sense  in  which  Zemures  himself  knew  that  the  garrison  received 
it ;  which  last  sense,  according  to  our  rule,  was  the  sense  in 
which  he  was,  in  conscience,  bound  to  have  performed  it.' ' 

§  43.  Many  efforts  have  been  made  by  other  writers  to  lay  Other 
down  precise  and  positive  rules,  and  to  frame  formulae  for  the  ^^Jj-g 
various  modes  of  interpretation.  In  order  to  facilitate  this,  a 
nomenclature  of  classes,  modes  and  species  of  construction 
has  been  attempted,  and  numerous  cases,  actual  or  possible, 
have  been  resorted  to  for  the  purpose  of  elucidating  these 
definitions,  and  of  exhibiting  the  application  of  these  rules. 
Thus,  Lieber  distinguishes  between  interpretation  and  con- 
struction, dividing  the  former  into  close,  extensive,  extra- 
vagant, limited  or  free,  predestinated,  and  authentic  ;  and  the 
latter  into  close,  comprehensive,  transcendant,  and  extrava- 
gant. The  classifications,  rules,  and  arbitrary  formulae  which 
he  has  given  under  these  heads  are  more  calculated  to  astonish 
and  puzzle  the  reader,  as  a  metaphysical  curiosity,  than  to 
afford  any  real  assistance  in  the  interpretation  or  construction 
of  treaties  or  laws.  The  same  remark  is  applicable,  in  a  quali- 
fied sense,  to  the  numerous  rules  of  the  learned  Domat.  Others, 
again,  as  Mackelday  and  Phillimore,  have  adopted  a  more 
simple  classification,  and  fewer  and  more  general  rules.2 

§  44.  The  best  modern  writers  on  interpretation  have  con-  Objections 
fined  themselves  to  stating  the  general  principles  which  are  to  Arbitrary 
guide  us  in  ascertaining  the  true  meaning  of  a  treaty,  law  or  formulae 
contract,  avoiding  all  metaphysical  distinctions,  minute  sub- 
division of  terms,  and  the  use  of  arbitrary  formulae.     Of  this 
character  are  the  rules  laid  down  by  Story,  in  his  Commen- 
taries on  the  Constitution  of  the  United  States.     He  regards 
some  of  the  rules  of  Vattcl  as  erroneous,  but  speaks  in   high 
terms  of  those  given  by  Rutherforth,  a  summary  of  which 
is  found  in  the  preceding  paragraphs.     Savigny  regards  the 
civil  law  rules  of  interpretation — which  are  substantially  those 
of  Domat — as  affording  little  aid  beyond  that  which  an  intel- 
ligent and  dispassionate  consideration  of  each  particular  case 

1    I'.ilcy,  Monti  tiini  /'<>/.  /'///Aw/V/i',  h.  iii.  pt.  i.  <  li.  \. 

-  Lieber,  Legal  and  Pol.  Hermeneutics^  120,  144,  167  172;  Domat, 
Lois  C/W/Vv,  liv.  prelim,  tit.  i.  §  2  ;  Phillimore,  (hi  Int.  Law,  \<>l.  ii.  pt  \. 
ch.  viii.  ;  Kayneval,  Inst.  iht  l>n>tt  A'<t/.,  liv.  iii.  cli.  xxiv.  :  I'ando,  Aw,  /•<> 
/«/.,  pp.  230  ct  seq. 
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iild    furnish.  '.i\k   thinks    it    •  •       .ttempt    to 

.ind    fixed    rules   (,f    in-t  rpn  tation    as    t<>   cn- 

,ir,  in    tin-    s.inu-  way,  to   define  the   mode   by  uhich    the 

iniiul  sh.ill   draw  «  .  m.  IUM<  -iis    from  testimony.'      .      .      .      '  Noi 

to  pre-i  nln  :n  of  rules  i,f  i;  • 

I  mbiguity  in  written  Uu  that  will 

the  mind  in  the  de.  i-mn  <  ,f  doub'. 

Import-  But  while  we  fully  a  .  :-ny  and  Scd-u 

weU-ei-      l'1at    IIU'taI)n>'-)  :tioiis,    minutr    sul)di\  i-ion^,    and 

ubiishrd   arbitrary  formula  '  I       to  facilitate  the  interpi 

prmcipci  l<ltjon   ;uuj   i-,,MNtrui-tion  of  laws,  it  must  not  be   in:<  ;hat 

all  nil'  lu  d  for  that  purpose  should  be  : 

the  contrary,  general  rules,  which  restrain  from   latitudinal  ian 
Construction,  and    from    extravagant   and    fal  I  tation, 

ha\  ;\nl   tin-   approval   of  the   most    learned   jurists   and 

most  distinguished    publicists   of  all    a^es.      Indeed,   the    \ 
necessity  and  importan-  «    of  -uch  rules,  for  the   inter].  retat: 
of  constitutional    and    statutory   !a\\s,  have    led    -..ine   author-, 
into  the  extravagant   nomenclature   and    minute   classj- 
\\hicharchere  objected  to.     Se.!-\\i(k.  notwithstanding  his 
tion    to   rule-,,   very  justly    remarks   that   'there   must  be- 
some  general  principles  to  control  '  the  Construction  and  ii 
pretation  of  laus.  the  .subject  be  in:;  too  important  'to  In-    ' 
•      the  mere  arbitrary  discretion  of  the   ju.ii.  i.u'y.' 

And  if  the  necessity  of  well-established  rules  for  the  ir/ 
pretation  of  laws  be  Imitted,  it  certainly  will  hardly 

be  denied  that  such  rules  are  equally  important  in  connection 
with  international  jurispruden.  e.:     Some  of  the  bloodiest  \\  ai  s 
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that  have  been  inflicted  upon  the  human  race  have  originated 
in  a  conflict  of  opinions  respecting  the  interpretation  of  treaty 
stipulations.  Moreover,  it  not  ^infrequently  happens,  that 
when  one  nation  seeks  an  excuse  for  quarrelling  with  another, 
or  for  encroaching  on  another's  rights,  some  old  and  long- 
forgotten  treaty  is  brought  forth  from  the  dusty  archives,  or 
some  new  interpretation  is  introduced,  with  corresponding 
allegations  of  a  violation  of  its  stipulations.  It  is  not  pre- 
tended that  any  rules  of  interpretation,  however  complete  or 
well  established  they  may  be,  will  entirely  prevent  such  con- 
flicts and  aggressions  ;  nevertheless,  they  will  greatly  contri- 
bute toward  such  a  result,  or,  at  least,  will  prevent  the  real 
aggressor  in  an  unjust  war  from  escaping  the  odium  which 
should  attach  to  one  who  disturbs  the  peace  of  nations,  under 
the  cloak  of  a  false  interpretation  of  treaty  stipulations.1 

The  '  Rigende  Jacob,'  i  Rob.,  89. 
Richardson  it.  Anderson,  I  Camp.,  65. 

Judicial  evidence  in  Great  Britain  of  the  Acts  of  a  foreign   State  is 
regulated  by  the  provisions  of  14  and  15  Viet.,  c.  99. 

AMERICAN  REPORTS. 

Foster  it.  Neilson,  2  Peters.,  253. 
Gordon  v.  Kerr,  i   Washington's  C.  C.,  322. 
Society  it.  Newhaven,  8  Wheat  on,  464. 
United  States  it.  Percheman,  7  Peters.,  51. 
The  '  St.  J.  Indiano,'  2  Gall.,  268. 
Blight  v.  Rochester,  7  Wheaton,  535. 
Whitaker  v.  English,  i  Bay.,  15. 
Hutchinson  i>.  Brock,  11  Massachusetts,  119. 
The  '  Pizarro,'  2  Wheaton,  227. 
The  '  Santisima  Trinidad,'  7  Wheaton,  283. 
Hylton  i>.  Brown,  i  Washingtorl  s  C.  C.,  343. 
Bolchos  it.  Three  Negro  Slaves,  Bees.  Admiralty,  74. 
British  Consul  v.  Ship  '  Mermaid,'  ibid.,  69. 
Henderson  v.  Poindexter,  12  Wheaton,  530. 
Garcia  v.  Lee,  12  Peters.,  511. 
M'Nairr/.  Ragland,  i  Devereuds  Equity ^  516. 
Orser  it.  Hoag,  3  Hill,  79. 
Miller?/.  Gordon,  I  Taylor,  308. 
\\  ilson  it.  Smith,  5   Verger,  379. 
\Vure  it.  Highton,  3  Dallas,  199. 
llainyltons  it.  Eaton,  Martin,  79. 
Graham  i>.  Pensylvania,  Ins.  Co. 
2  ll'as/ii niton's  C.  C.,  113. 
Jackson  -t>.  Portor,  Paine,  457. 
The  'Amiable  Isabella,' 6  Wheaton,  \. 
Miller  i>.  'The  Resolution,'  />',Y\.  Aihn.,  404. 
Anderson  7'.  Lewis,  I  Freeman's  Chanicrv,  178. 
Stocton  v.  Williams,  Walker's  Chancery,  120. 

1   Scdgwirk,  On  Stat.  and  Con.  Law,  ch.  vi.  ;   hello,  Dcrcclio  Interna- 
tional, pt.  ii.  cap.  x. 
VOL.    I. 
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submission  of  one  belligerent  to  another  ;  2nd.  By  a  de  facto 
cessation  of  hostilities,  and  a  de  facto  renewal  of  the  relations 
of -peace,  by  both  belligerents  ;  and  3rd.  By  a  formal  treaty  of 
peace.  We  shall  here  discuss  only  the  latter.1 

§  2.  The  power  to  declare  war  does  not  necessarily  include  Powers  to 
that  of  making  a  treaty  of  peace.  These  two  powers  are  in-  and  peace 
timately  connected,  and  the  latter  would  seem  naturally  to^ay. b<3 
follow  the  former.  They  are,  therefore,  generally  associated 
together,  though  not  always.  In  unlimited  monarchies  both 
reside  in  the  sovereign  ;  and  even  in  limited  or  constitutional 
monarchies  both  may  be  vested  in  the  crown,  yet  the  condi- 
tions of  the  treaty  of  peace  may  be  such  as  to  require  its  rati- 
fication by  other  authorities  of  the  State.  For,  although  the 
State  may  have  entrusted  to  the  prudence  of  her  ruler  the 
general  authority  to  determine  on  war  and  peace,  yet  this 
power  may  be  limited  in  many  particulars  by  the  fundamental 
law  or  constitution.  A  nation  has  the  free  disposal  of  its  own 
domestic  affairs  and  form  of  government,  and  its  sovereign 
power  of  making  war  and  peace  may  be  entrusted  to  a  single 
person,  or  it  may  be  divided  among  a  number  of  persons. 

§  3.  Thus,  Francis  I.  of  France  attempted,  by  the  treaty  In  the 
of  Madrid,  to  cede  to  the  emperor  Charles  V.  the  province  of 
Burgundy  ;  but  the  States-General,  under  the  constitution  of 
the  old  French  monarchy,  declared  that  the  king  had  no 
authority  to  alienate  any  part  of  the  kingdom  by  a  treaty  of 
peace.  The  cession  of  the  province  of  Burgundy  was,  there- 
fore, annulled,  as  contrary  to  the  fundamental  laws  of  the 
kingdom.  Under  Richelieu  and  Louis  XIV.  the  old  feudal 
constitution  of  France  was  abolished,  and  all  the  powers  of 
government  concentrated  in  the  hands  of  the  king.  Of  the 
different  constitutions  established  in  France  since  the  revolu- 
tion of  1789,  some  have  limited  the  power  of  concluding  a 
peace,  while  others  have  vested  it  in  the  crown  without  any 
nominal  limitation.  Nevertheless,  so  long  as  the  chambers 

1   Vattel,  Droit  dcs  Gens,  liv.   iv.  ch.   i.   §§  6,  7,  9  ;  (imtius,  DC  Jure 
Bel.  ac  Pac.,  lib.  iii.  ch.  xxv.  §  3;    IMiillimmr,    On   Int.    />/?.',  vol.   iii.    §§ 
509  et  seq.  ;  Rcllo,  /),•>-<;//<>  //itcrii/n/o/in/,  pt.  ii.  <  .tp.  j\.  ••;  (>  ;  i;urlaina<|iii, 
Droit  de  la  Nat.  ct  <l<  v  Gens,  t»m.  v.    pt.  iv.   rh.  xiv.  ;    Albericus  (".rntilis, 
/>    /      •'lii'iiilms,  lib.   iii.   cap.  i.  ;    '/.nu<  li,  DC  Jure,  v!vc.,    pt.   ii.  sec.   i.\.  ; 
Wolfius,  Jus  Gentium,    cap    viii.  ;    K.unpts,   Liter, itur  ties   /'<<//•.,  §§  321, 
331  ;    Kent,  Com.  on  Aincr.  L,i7<>,  vol.  i.  p.  105  ;  \Yilclmun,  ////.  /.,/:.',  \  <>|.  i 
p.   IV;:    Kaynrval,    //i.\7.    <fu   Droit   N<it.,   \;r.,  liv.  iii.   ch.  xxi.  ;     llclii.i 
Intcriiiilii>iial ',  5  '  79- 
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refused  to  ratify  a  treaty  with  the  Duke  of  Ferrara,  which  he 
had  made  when  a  prisoner,  saying  that  it  was  a  dishonourable 
thing  for  a  man  in  life  to  ratify  a  matter  done  in  his  name 
when  dead,  not  consistent  with  his  honour  and  interest. 
Again,  Francis  I.  excused  himself  from  ratifying  the  treaty 
of  Madrid  on  account  of  the  inhumanity  done  to  him  by  the 
permission  of  Charles  V.  In  such  circumstances  it  is  neces- 
sary that  the  person  or  persons  whom  the  laws  of  State 
designate  for  the  regency,  should  assume  the  reins  of  govern- 
ment. To  them  it  belongs  to  treat  of  peace,  to  settle  the 
terms  on  which  it  shall  be  made,  and  to  bring  it  to  a  conclu- 
sion, in  conformity  to  the  laws.  The  captive  sovereign  may 
himself  negotiate  the  peace,  and  promise  what  personally 
depends  on  him  ;  but  the  treaty  does  not  become  obligatory 
on  the  nation  till  ratified  by  itself,  or  by  those  who  are  in- 
vested with  the  public  authority  during  the  prince's  captivity, 
or,  finally,  by  the  sovereign  himself  after  his  release.' l 

§  5.   Another  question  of  much  greater  practical  difficulty  implied 

is  the  limitation  of  the  treaty-making  power,  expressed  or  P°wer  °f 

r  alienation 

implied,  in  the  fundamental  law  or  constitution  of  the  State.  Of 

The  general  authority  to  make  treaties  of  peace,  necessarily  territoI7 
implies  the  power  to  stipulate  the  conditions  of  peace  ;  and 
among  these  may  properly  be  involved  the  cession  of  the  ter- 
ritory and  other  property  of  the  State,  as  well  as  the  right  of 
sovereignty  or  jus  eminens  over  private  property.  '  If,  then,' 
says  Wheaton,  '  there  be  no  limitation  expressed  in  the  funda- 
mental laws  of  a  State,  or  necessarily  implied  from  the  distri- 
bution of  its  constitutional  authorities,  on  the  treaty-making 
power  in  this  respect,  it  necessarily  extends  to  the  alienation 
of  public  and  private  property,  when  deemed  necessary  for 
the  national  safety  or  policy.'  '  There  can  be  no  doubt,'  says 
Kent, '  that  the  power  competent  to  bind  the  nation  by  treaty 
may  alienate  the  public  domain  and  property  by  treaty.  If  a 
nation  has  conferred  upon  its  executive  department,  without 
reserve,  the  right  of  treating  and  contracting  with  other  States, 
it  is  considered  as  having  invested  it  with  all  the  power  neces- 
sary to  make  a  valid  contract.  That  department  is  the  organ 
of  the  nation,  and  the  alienations  by  it  are  valid,  because  they 
are  done  by  the  reputed  will  of  the  nation.  The  fundamental 
laws  of  a  State  may  withhold  from  the  executive  department 
1  Valid,  Ih-i'it  ilcs  6V//.v,  lib.  iv.  cli.  ii.  §  13. 
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by  the  event,  claimed  compensation  of  New  York.  The  claim 
was  rejected  on  the  ground  that  the  independence  of  Vermont 
was  an  act  of  force  beyond  the  power  of  New  York  to  control, 
and  equivalent  to  a  conquest  of  that  territory.1 

§  7.  '  The  principal  party,'  says  Vattel,  '  in  whose  name 
the  war  was  made,  cannot  justly  make  peace,  without  in-  Of  peace 
eluding  his  allies.'  The  same  author  remarks  that  States  b? alhes 
which  have  been  associated  in  a  war,  or  have  directly  taken 
part  in  it,  are  respectively  to  make  their  treaty  of  peace  each 
for  itself;  but  that  the  alliance  obliges  them  to  retreat  in 
concert.  Such  was  the  practice  at  Nimeguen,  Rieswick,  and 
Utrecht ;  at  Vienna,  in  1814,  and  at  Paris,  in  1856,  the  allies 
and  associates  in  the  wars  concluded  by  these  conventions, 
signed  together  treaties  of  peace.  As  associates  in  a  war  ally 
themselves  together  for  the  purpose  of  carrying  on  the  war, 
it  is  right  and  proper  that  they  should  act  in  concert  in  making 
a  treaty  of  peace.  But  as  each  engages  in  the  war  for  himself 
and  on  his  own  responsibility,  each  should  be  allowed  to 
make  his  own  treaty  of  peace.  To  determine  in  what  cases 
an  associate  in  the  war  may  detach  himself  from  the  alliance, 
and  make  his  own  separate  and  particular  peace,  is  a  question 
of  difficult  solution.  Associations  and  alliances  in  war,  as 
already  stated,  oblige  the  parties,  as  a  general  rule,  to  treat 
in  concert.  But  if  anyone  should  insist  upon  prosecuting 
the  war  beyond  the  object  of  the  association,  the  others 
may  very  properly  make  peace  for  themselves.  And 
anyone  may  make  a  separate  peace  for  himself,  if  by  so 
doing  he  does  not  violate  his  obligations,  expressed  or 
implied,  toward  his  associates.  His  right  to  separate  him- 
self from  his  allies  depends  entirely  upon  the  nature  and 
object  of  the  alliance,  and  the  obligations  he  has  incurred 
by  joining  others  in  the  war  against  a  common  enemy.-  The 
reiterated  confirmations  of  the  treaties  of  Westphalia3  and 

1  Wheaton,  supra.  2  Vattel,  si/pn}. 

'J  The  peace  of  Westphalia  was  signed  at  Monster,  October  24,  1648. 
It  is  a  fundamental  law  of  the  Empire,  and  the  basis  of  all  subsequent 
treaties.  In  order  to  satisfy  the  different  Powers,  the  following  important 
stipulations  were  found  necessary,  viz.  : — That  France  should  possess  the 
sovereignty  of  the  three  bishoprics  (Metz,  Ton],  and  Vrrdnn  ,  tin-  <  ii\  of 
Pignerol-Breisac  and  its  dependencies,  the  territory  of  Sunt-au,  the  land- 
^raviates  of  Upper  and  Louer  Alsa(  G,  and  the  ri-ht  to  keep  a  i^irrison 

in  I'liilipsbur.- ;  that  to  Sweden  should  l>e  granted,  besides  five  millions 

of   crowns,   the   archbishopric   of    I'.remen   and    the   bishopric   of    Veiden 
Secularised,  Upper  1'oinerania,  Stettin,  the    isle   of   l\n.;eii  and  the  citj   "I 
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peace.     Not  only  the  character  of  the  original  cause  of  the 
war  would  have  to  be  determined,  in  order  to  settle  the  ques- 
tion as  to  which  of  the  belligerents  was  in  the  wrong,  but  also 
all  of  the  operations  of  the  war  itself,  and  the  expenses  in- 
curred  and   damages  suffered    by    each  party.     This   would 
be  impossible  ;  no  other  expedient,  therefore,  remains  but  to 
compromise  all  the  claims  and  grievances  on  both  sides,  by  a 
convention  as  fair  and  equitable  as  circumstances  will  admit 
of,  all  parties  agreeing  upon  what  terms  their  several  preten- 
sions are  to  be  regarded  as  withdrawn  or  extinguished.     The 
general  effect  of  a  treaty  of  peace  is  to  put  an  end  to  the  war, 
and  to  abolish  the  subject  of  it.     '  It  leaves  the  contracting 
parties,'  says   Vattel,  '  without  any  right  of  committing  hos- 
tility, either  on  account  of  the  subject  matter  which  gave  rise 
to  the  war,  or  of  anything  that  was  done  during  its  continu- 
ance ;  therefore  they  cannot    take    up    arms    again    for    the 
same  subject.     Accordingly,  in  such  treaties,  the  contracting 
parties  reciprocally  engage  to  preserve  perpetual  peace,  which 
is  not  to  be  understood  as  if  they  promised  never  to  make 
war  on   each  other  for  any  cause  whatever.     The  peace  in 
question  relates  to  the  war  which  it  terminates  ;  and  it  is  in 
reality  perpetual,  inasmuch  as  it  does  not  allow  them  to  renew 
the  same  war  by  taking  up  arms  again   for  the  same  subject 
which  had  originally  given  birth  to  it.1 

§  9.   It  is  the  usual  practice  to  introduce  a  leading  article  It  implies 
in  a  treaty  of  peace  declaring  an  amnesty  or  a  perfect  oblivion 
of  what  is  past ;  but  although  the  treaty  should  be  silent  on 
this  subject,  the  amnesty  is  by  the  very  nature  of  peace  neces- 
sarily implied   in  it.     A  treaty  of  peace  puts  an  end   to   all 

1  Vattel,  supril  ;  the  '  Eliza  Ann,'  i  Dods.  R.,  249  ;  the  '  Molly,'  i 
Dods.  A\,  396. 

The  last  occasion  on  which  hostages  were  given  to  secure  a  treaty  was 
in  1748,  for  the  Treaty  of  Aix-la-Chapelle.  Some  of  the  ancient  treaties 
of  alliance  were  recited  to  be  made  between  king  and  king,  subjects  and 
subjects,  such  as  this — 'that  there  can  bean  universal  and  perpetual,  true 
and  sincere  peace  and  amity  bet  \\een  the  most  Christian  king  of  France 
and  the  king  of  (m-at  liritain,  their  heirs  and  successors,  and  between  the 
/citi^'i/ni/ix,  S/tt/t'x,  and  sit lijci  A  of  both.'  (/'hi/.  Coinhics,  lib.  ii.  cap.  8.) 

It  has  been  said  that  if  hostages  arc  given  to  secure  a  treaty,  hi-  that 
tin -ni  i-,  freed  from  his  promise  or  -ood  faith,  for  i  he  n-<  ei\  er  of  the 
hostages  has  relinquished  the  assurance  of  him  who  pledged  his  word. 

A  remarkable  instance  of  the  practice  of  securing  a  treaty  by  hostages 
occurred  at  the  peace  of  Aix-la-Chapelle  in  174^,  when  the  restitution  of 
Cape  llreion,  in  North  America,  by  Great  F.ritain  to  Frame  was  si-rmvd 
by  several  IJritish  peers  sent  as  hostages  to  Paris.  (/ V//7r/,  liv.  ii.  ch.  \\i. 
§§  243  261.) 
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future  discussion.'  '  Peace,'  says  Kent,  '  leaves  the  contract- 
ing parties  without  any  right  of  committing  hostility,  for  the 
very  cause  which  kindled  the  war,  or  for  what  has  passed  in 
the  course  of  it.  It  is,  therefore,  no  longer  permitted  to  take 
up  arms  for  the  same  cause.  But  this  will  not  preclude  the 
right  to  complain  and  resist,  if  the  same  grievances  which 
kindled  the  war  be  renewed  and  repeated,  for  that  would 
furnish  a  new  injury,  and  a  new  cause  of  war  equally  just 
with  the  former  war.  If  an  abstract  right  be  in  question 
between  the  parties,  the  right,  for  instance,  to  impress  at  sea 
one's  own  subjects,  from  the  merchant  vessels  of  the  other, 
and  the  parties  make  peace  without  taking  any  notice  of  the 
question,  it  follows,  of  course,  that  all  past  grievances, 
damages,  and  injury,  arising  under  such  claim,  are  thrown  into 
oblivion  by  the  amnesty  which  every  treaty  implies,  but  the 
claim  itself  is  not  thereby  settled  either  one  way  or  the  other. 
It  remains  open  for  future  discussion,  because  the  treaty 
wanted  an  express  concession  or  renunciation  of  the  claim  itself.'1 

§  1  1.  A  treaty  of  peace  does  not  extinguish  claims  uncon-  Claims 
nected  with  the  cause  of  the  war.     Debts,  existing  prior  to  the  necte(j 
war,  and  injuries  committed  prior  to  the  war,  but  which  made  with 
no  part  of  the  reasons  for  undertaking  it,  remain  entire,  and  ^ 


the  remedies  are  revived.  '  The  treaty  of  peace,'  continues 
Wheaton,  '  does  not  extinguish  claims  founded  upon  debts 
contracted,  or  injuries  inflicted  previously  to  the  war,  and  un- 
connected with  its  causes,  unless  there  be  an  express  stipulation 
to  that  effect.  Nor  does  it  affect  private  rights  acquired  an- 
tecedently to  the  war,  or  private  injuries  unconnected  with  the 
causes  which  produced  the  war.  Hence,  debts  previously 
contracted  between  the  respective  subjects,  though  the  remedy 
for  their  recovery  is  suspended  during  the  war,  arc  revived  on 
the  restoration  of  peace,  unless  actually  confiscated  in  the 
mean  time,  in  the  rigorous  exercise  of  the  strict  rights  of  war, 
contrary  to  the  milder  practice  of  recent  times.' 

§  12.  A  treaty  of  peace  leaves  everything  in  the  state  in  Principle 
which  it  finds  it,  unless  there  be  some  express  stipulations  to       sidelis, 
the  contrary.     The  existing  state  of  possession  is  maintained, 
except  so  far  as  altered  by  the  terms  of  the  treaty.      If  nothing 
be  said  about  the  conquered  country  or  places,  they  remain 

\Vlir,  itim,  /•.'/<•///.  /;//.  J.ii:s,  pL  i\.  rli.  iv.  •;'  3  ;    Kent,  Com.  c/i  Amcr. 
\  \ol.  i.  pp.  168,  \(><j. 
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the  ceding  sovereignty  can  exercise  no  authority  in  the  ceded 
territory,  after  the  conclusion  of  the  treaty,  except  for  muni- 
cipal purposes,  and  any  grants  of  land,  or  of  franchises  to  be 
enjoyed  in  the  territory  so  ceded,  are  utterly  null  and  void. 
But  when  is  the  treaty  to  be  considered  as  concluded  (in  the 
absence  of  any  stipulation  on  this  point),  at  the  time  of  its 
signature,  or  of  its  ratification  ?  Upon  this  question  there  is 
some  difference  of  opinion,  although  the  weight  of  authority 
is,  that  no  public  treaty  begins  to  operate  till  it  has  passed 
through  all  the  necessary  forms  and  been  ratified.  It  may 
have  a  retroactive  effect,  and  relate  back  to  the  time  of  signing, 
if  so  provided  in  the  treaty  itself,  but  not  otherwise  ;  so,  also, 
the  time  when  it  begins  to  operate  may  be  postponed  to  a  date 
subsequent  to  its  ratification,  but  not  unless  it  is  so  specially 
provided  in  the  treaty.  But  the  act  of  ratification  may  ope- 
rate with  retrospective  effect,  to  confirm  the  treaty  according 
to  the  terms  of  its  provisions.1 

§  15.  Although  a  treaty  of  peace  binds  the  governments  Criminal 
of  the  contracting  powers  from  the  moment  of  its  conclusion  ^j^011^" 
(unless  otherwise  provided),  so  that  no  belligerent  right  can  indi- 
afterward  be  lawfully  exercised,  it  does  not  affect  the  citizens  Vldua  s 
or  subjects  of  such  powers  so  as  to  render  them  criminally  re- 
sponsible, and  liable  to  punishment  for  acts  of  hostility,  till 
they  have  actual  or  constructive  knowledge  of  the  peace.  The 
treaty  is  a  law  to  the  subjects  of  the  contracting  parties,  by 
which  their  relations  to  each  other  are  changed  ;  and  no  one 
is  punishable  for  the  breach  of  a  law  till  it  is  promulgated. 
A  seizure  jure  belli  made  in  time  of  peace  is  a  wrongful  act, 
and  the  injured  party  is  entitled  to  restitution,  and  the  govern- 
ment of  the  captor  is  bound  to  repair  the  wrong  which  was 
committed,  through  ignorance,  by  its  subject ;  but  the  subject 
is  not  affected  with  guilt  by  reason  of  acts  of  hostility  subse- 
quent to  the  date  of  the  treaty  of  which   he  had   not  been 
notified.     In  order  to  guard  against  inconveniences  from  the 
want  of  due  knowledge  of  a  treaty  of  peace,  it  is  usual  to  fix 

1  Wheaton,  Elan.  Int.  Laiu,  pt.  iv.  ch.  iv.  §  5  ;  I'hillimore,  On  Int. 
Law,  vol.  iii.  §  517  ;  Pando,  Dcrccho  /'///>.  ////.,  p.  583  ;  Hylton?'.  I'.rown, 
I  W<ish.  A'.,  312  ;  Haine  et  al.  v.  schooner  '  Speedwell,'  2  Diillnx  A'.,  40  ; 
the  United  States  i>.  Keynes,  9  Hoiunnl  A'.,  127  ;  l)a\is  •:>.  the  Police 
Jury,  &c.,  gHoKxird  K.,  208  ;  the  '  KKi-hc,'  5  AW'.,  1X9;  the  '  Kli/.a  Anne,' 
I  Dmis.  A'.,  244  ;  Kiquelme,  A  ;v,  /in  I'iib.  Int.,  lib.  i.  tit.  i.  rap.  xiii.  ;  Hello 
/in  lntcrn<iiion,it,  pi.  ii.  cap.  ix.  §  6. 
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years  before  that  time,  relief  had  equally  been  denied  by  his 
predecessor,  against  the  person  who  did  the  injury.  If  that 
decision  was  erroneous,  an  appeal  ought  to  have  been  pre- 
sented. We  have  then  the  decision  of  the  English  hi<rh  court 

o  o 

of  admiralty,  denying  any  relief  in  such  a  case,  and  an  opinion 
of  Sir  William  Scott,  many  years  afterwards,  that  the  original 
wrong-doer  was  liable.  The  opinions  cannot  otherwise  be 
reconciled,  than  upon  the  ground  that  prize  courts  have  a 
large  and  equitable  discretion,  in  allowing  or  withholding 
relief,  according  to  the  special  circumstances  of  the  individual 
case  ;  and  that  there  is  no  fixed  or  inflexible  and  general  rule 
on  the  subject.' l 

S  1 7.  When  the  treaty  of  peace  contains  an  express  stipu-  Construc- 

,  tive  and 

lation  that  hostilities  are  to  cease  in  a  given  place  at  a  certain  actual 

time,  and  a  capture  is  made  previous  to  the  expiration  of  the  know- 
pcriod  limited,  but  with  a  knowledge  of  the  peace  on  the  part  of  peace 
of  the  captor,  it  has  been  a  question  among  writers  on  public 
law  whether  the  captured  property  should  be  restored.  '  The 
better  and  more  reasonable  opinion  is,'  says  Kent,  '  that  the 
capture  would  be  null  though  made  before  the  day  limited, 
provided  the  captor  was  previously  informed  of  the  peace  ; 
for,  as  Emerigon  observes,  since  constructive  knowledge  of  the 
peace,  after  the  time  limited  in  different  parts  of  the  world, 
renders  the  capture  void,  much  more  ought  actual  knowledge 
of  the  peace  to  produce  that  effect.'  Wheaton  coincides  in 
this  view,  but  remarks  that  it  may  be  questionable  whcthcr 
anything  short  of  an  official  notification  from  his  own  Govern- 
ment would  be  sufficient,  in  such  a  case,  to  affect  the  captor 
with  the  legal  consequences  of  actual  knowledge.  This  point 
was  extensively  discussed  in  the  French  prize  courts,  in  the 
case  of  the  capture  of  the  British  ship  '  Swineherd  '  by  the 
French  privateer  '  Bellona  '  in  1801,  but  the  particular  case 
was  decided  on  the  ground  that  the  king's  proclamation  of 
peace  was  unaccompanied  by  any  French  attestation,  and 
was  not  that  sufficient  and  indubitable  evidence  to  the  French 
cruiser  of  the  fact  of  peace,  upon  which  he  ought  to  havr 
acted  ? 2 

§  1 8.  Another    question   has    arisen    with    respect   to   tlu- 

1   Kent,  Coin,  mi  A nicr.  /.^-r.',  vol.  i.  p.  171  ;   \Y!ir;iton,  /•.'/< v-v.  ////.  / 
pt    iv.  rh.  iv.  §  5  ;  tin-  '  Mentor,'  i   AW'.,  17';. 

•   Kent,  SH/»\>  ;  Kmfri^on,  Traz'M  d' Assurance,  ch.  x\\.  •$  uj. 
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apture  validity  <•  LptUfC   "f  .1   pri/e,  after   pea<  e.   hut  without   a 

Ueat       f    knowledge  of  it,  and  before  the    pri/.r    had  hci-n    carried    /;. 
peace         /;.  and    <  •  mdemiied.      In     th  «.fa    Hritish    .          '. 

by  an  American    pi        •      ;    during   tl  IT,   and    re- 

:ur«-d  \\hile  at  sea  hy  a  Hritish  ship  of  war,  after  by 

tin-    ti  :    (ihent   in    iSi.j.  hut  in    ignorance   of  it.   it    was 

idrd  in  a  I'M:':   h  V;<  ••-  Admiralty  ( 'oiirt  that  the  :  -ion 

the    vessel    by   tin-    . \merican   privateer   v.  .  iwful    ; 

:    n,  and  that  the  Hriti-h  <  nr  uld  not,  after  tlv 

lawfully   Use    foixe    to  di\x^t    this  lawful  ]  ion.      '1  he  re- 

ration  of  ;  .ut  an  end,  for  the  time  limited,  to  all  f> 

and  then  tin  :.il    principle   applied,   that   tiling   a«'iiiin:d 

in  uar  remain,   a>   to  title  and    :  iion,   preci  as   they 

•   Mid  u  hen  the  peace  toi  .k  ; 
In  what  §   l<j.   '1'hin--  stipulated  to  he  iv-l..red  hy  the  treaty  a-     I 

condition    |      rt.>t, „.,.,!  jn  tilc  o,ndition   in  wlii«:h   tin:   treat\-  found  them 

things  are 

to  be  unle-s   there    he    an    express  stipulation    to   the   contrary.      A 

for  r  town    i-,  therefore,   to  he   restored   a-   it   \\a-   \\hcn 

it   still  remain-,   in   that  condition   when   the 
is  <  oncluded.     Then-  i\  no  <         ition  to  repair  a  < 

mantled  fortress,  nor  t  I   ire  the  former  condition  of  a  • 

ritory  which  has  heen  ravaged  !>>'  the  operations  of  war.  (  )n 
the  other  hand,  to  dismantle  a  fortification  or  to  lay  \va-te  -'i 
country  after  the  conclusion  of  peace,  would  he  an  a<  t  of 
perfidy.  A  conqueror  may,  however,  demolish  new  works 
constructed  hy  him-elf,  hut  not  repairs  made  by  him  in  < 
w-rks  which  he  him-elf  had  injured  during  the  war.  The 
remarks  of  Yattel  on  this  subject  ha\  e  been  appro\td  and 
adopted  by  u'  i  .  •  ]uent  writt  :  -  :  '  Those  things,'  he  says,  '  of 
which  the  restitution  is,  without  further  explanation,  simply 
stipulated  in  the  treaty  of  ]  are  to  be  r<  '  ;  in  the 

'ate  in  which  they  were  taken:    for  the  word  ;W;V.v 
naturally   implies   that   e\  eiythin;.;    should    be   n-j'Iared    in    its 
former  (ondition.      Thus,   the    restitution    of  a    thin:;  is   to   be 

iinpanied  uith  that  of  all    tlv  -  which    v.  :ie\ed 

to   it    when   taken.      Hut   this   rule   must    in>t    be   extei. 

iprehend  those  (ha:  .  hich  may   ha\e  been  the  natural 

and    i          '      of  the    \\ar    it-elf  and  of  its   opera- 
ti(  n  'dm  ts  of  tl'.:-  d  by  the  ; 

1  'I  hi    'Legal  Ti 
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of  peace  are  due  from  the  time  the  restoration  or  cession  of 
the  things  themselves  takes  effect  or  is  due.  But  all  products 
which  were  due  or  collected  prior  to  the  date  of  the  restitu- 
tion or  cession,  are  not  to  be  delivered  up,  unless  otherwise 
specially  stipulated  in  the  treaty,  for  the  fruits  belong  to  the  pro- 
prietor of  the  thing,  and  the  possession  of  things  taken  in  war 
is  accounted  a  lawful  title,  subject,  however,  to  the  conditions 
of  peace.  '  For  the  same  reason,'  says  Vattel,  '  the  cession  of 
a  fund  does  not  imply  that  of  the  produce  anteriorly  due. 
This  Augustus  justly  maintained  against  Sextus  Pompeius, 
who,  on  having  the  Peloponnesus  given  to  him,  claimed  the 
imposts  of  the  former  years.' ' 

S  20.  The  same  rule  is  laid  down  by  Vattel,  with  respect  Unpaid 

....  ,        military 

to  contributions  levied  upon  the  territory  or  inhabitants  ceded  contribu- 

or  restored  by  the  treaty  of  peace.  '  To  raise  contributions,'  tlons 
he  says,  '  is  an  act  of  hostility,  which,  on  the  conclusion  of 
peace,  is  to  cease.  Those  before  promised,  and  not  yet  paid, 
are  due,  and  may  be  required  as  a  debt.  But,  in  order  to 
obviate  all  difficulty,  it  is  proper  that  the  contracting  parties 
should  clearly  and  minutely  explain  their  intentions  respect- 
ing matters  of  this  nature  ;  and  they  are  generally  careful  to 
do  so.'  But  the  correctness  of  the  rule,  as  thus  applied  to 
territory  restored  by  the  treaty,  may  very  well  be  doubted. 
There  is  a  broad  distinction  between  military  and  civil  rights  ; 
the  latter  are  acquired  by  contract,  conveyance,  or  other  title, 
and  are  evidenced  by  the  ordinary  proofs  of  title  ;  while  the 
former  are  acquired  by  capture  or  conquest,  and  are  evidenced 
by  possession  alone — they  begin  and  end  with  possession.  If 
the  conquest  is  restored  by  the  treaty  of  peace,  the  right  of 
possession  is  terminated,  and  with  it  all  the  incidental  rights 
of  military  occupation,  such  as  the  right  of  levying  and  col- 
lecting military  contributions.  The  principle  of  uti possidetis 
being  the  basis  of  every  treaty  of  peace,  unless  otherwise 
specially  provided  in  the  treaty  itself,  it  follows  that  the  con- 
queror (the  treaty  being  silent  on  this  point)  is  entitled  to  all 
the  contributions  which  he  has  collected,  by  the  right  of  mili- 
tary occupation  of  the  belligerent  territory  now  surrendered  ; 
but  not  to  those  which  he  has  levied  but  failed  to  collect. 
His  rights  over  the  inhabitants  of  such  territory  are  military 
rights,  and,  consequently,  terminate  with  the  right  of  pos- 
'  Y;itt<-l,  />>•<>!(  //'•*•  (/'.v/.v,  liv.  iv.  rh.  iii.  §  30. 
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§  22.  A  treaty  of  peace  may  revive  former  treaties  by  ex-  Revival 
press  stipulation,  or,  in  certain  cases,  without  any  stipulation  jjg^™61 
whatever.  As  a  general  rule,  the  obligations  of  treaties  are 
dissipated  by  war,  and  they  are  regarded  as  extinguished  and 
gone  for  ever,  unless  expressly  revived  by  the  treaty  of  peace. 
But  this  rule  is  by  no  means  universal.  '  Where  treaties  con- 
template a  permanent  arrangement  of  national  rights,'  says 
Kent,  '  or  which,  by  their  terms,  are  meant  to  provide  for  the 
event  of  an  intervening  war,  it  would  be  against  every  prin- 
ciple of  just  interpretation  to  hold  them  extinguished  by  the 
event  of  war.  They  revive  at  peace,  unless  waived,  or  new 
and  repugnant  stipulations  be  made.'  ' 

§  23.  '  The  breach  of  a  treaty  of  peace,'  says  Vattel,  '  con-  Breach  of 


sists  in  violating  the  engagements  annexed  to  it,  cither  by  **  ° 
doing  what  it  prohibits,  or  by  not  doing  what  it  prescribes. 
Now,  the  engagements  contracted  by  treaty  may  be  violated 
in  three  different  ways—  by  a  conduct  that  is  repugnant  to 
the  nature  and  essence  of  every  treaty  of  peace  in  general— 
by  proceedings  which  are  incompatible  with  the  particular 
nature  of  the  treaty  in  question  —  or,  finally,  by  the  violation 
of  any  article  expressly  contained  in  it.'  These  different 
modes  by  which  a  treaty  of  peace  may  be  violated,  are  dis- 
cussed by  Vattel  at  considerable  length.  We  shall  allude 
here  only  to  the  last,  that  is,  how  far  the  breach  of  a  single 
article  is  a  breach  of  the  whole  treaty.  The  violation  of  any 
one  article  of  a  treaty  of  peace  abrogates  the  whole  treaty,  if 
the  injured  party  so  elects  to  consider  it  ;  for  all  the  articles 
are  dependent  on  each  other,  and  one  is  to  be  deemed  a  con- 
dition of  the  other.  It  is  sometimes,  however,  expressly  stipu- 
lated that  if  one  article  be  broken,  the  others  shall  nevertheless 
be  continued  in  force.  But,  without  such  stipulation,  the  in- 
jured party  may  regard  the  violation  of  a  single  article  as 
overthrowing  the  whole  treaty.  '  We  have  a  strong  instance 
in  our  own  history,'  says  Kent,  '  of  the  annihilation  of  treaties 
by  the  act  of  the  injured  party.  In  i/<>S,  the  congress  of  the 
United  States  declared  that  the  treaties  with  France  were  no 
longer  obligatory  on  the  United  States,  as  the}-  had  been  re- 

of  the  United  States  with  the  Red  Indian  tribes  show  that   her  adminis- 
tration is  not  always  animated  by  Vattel's  benevolent  sentiments. 

1  Kent,  Com.  <<n  Amer,  Law,  vol.  i.  p.  177  ;  Sutton  v.  Button,  i  Russ. 
and  M.,  66$  \  tin-  Society  for  the  Propagation  of  the  Gospel  v.  '.\e\v 
II.  i.-  n  8  Wheat.  A'.,  494- 
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•i  the  part  of  th«-   Frm.  rnment,  ;nul 

all  just  claims  for  reparation  refused.1    Public-  •        .  : 
distinguish  bet       n  a  void  treat        (I 

•  .1  by  OIK-  ,,f  th.         •  ther  by 

proceedin  impatible  with  its  general  spirit,  or  b)    i         ific 

bre.i'  h    nf  .my  «'.\f   of  its   articles,  it    b        •  •.        •     ' 

void,  hut  Voidable  .it  ti.  'ion  of  the  injured  party.      If  lit? 

prefers  imt  in  come  to  a  rupture,  th     I        '  y  remains  valid  and 

:_;atory.     1  !••  may  waive  .  ,r  n  mil  the  infractions  commit: 
or  he  may  demand  a  just  .n.1 

§    Jj.    .MY  delays   in    performing   tin-   COndit  f  a 

.     tel,  equi\.:' 

denial,  and   differ   from    it   only  by  the   artifice  with  wl. 
who  p       •       i   them    a  i  palliate  his  want   of  f.u'th  ;   he 

Is    fiaud  to  perfidy,  and    actually  \iol.ite-,  the  article  which 
he  should  fulfil.      Hut,  if  a  real  impediment  stands  in  the  way. 
time  mu.st  be  allowed,  for   no  one  is  bound  to  perform  imp 
sibilities.      If  the  obstacle  be  utterly  insurmountable,  the  other 
part}-  should  accept  an  indemnification,  if  tlv  will  admit 

of    it,   and    the    indemnification    be    pract  Hut    if    no 

equivalent   can    be   ottered,  the   intervening   impossibility   un- 

ibtedly  cancels  the  particular  obligation.2 

§    25.  '  Then' is,'  says  Kent. 'a  very  material  and  important 
distinction  made  by  the  writers  on  public  law.  between  a  new 
war   for   >oine    new  cause,  and    a    breach  of  a   treaty  of  pi 
In  the  forim  :  the  rights  ac'|iiired   by  the   t-      ' 

notwithstanding  the  new  uai   ;  but  in  the  latt. 
annulled  by  the  breai  li  of  the  treaty  of  p'  -i  which  they 

f  .unded.      A  new  war  may  interrupt  tlv  of  the 

rights  acquired  by  the  fuiner  treaty,  and  like  other  rights, 
they  may  be  wrested  from  the  party  by  the  f.  .rce  of  amis. 
Hut  then  they  be<  om<-  ne\\ ',y  aiijui- 

tlv  .'ion  and  result  of  the  new  \\ar.       I    •    n      >mm 

wai  b\-  bi'eai  h  of  the  aiti-  \CS  »f  a  treaty  of  pea>  e.  is  deemed 
much  more  odious  than  to  provoke  a  uar  by  some  new  demand 
an-:  .n  ;  for  the  latter  is  simply  imiMi.e.  but.  in  the 

•Iv  party  is  guilty  both  of  perfidy  and  inju  t 

1    \  '  vol.  i.  : 

•    \  \ .  iv.  .  h    i\.  •/:  ;  >.  ;  i. 
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CHAPTER   X 

RIGHTS    AND   DUTIES   OF   PUBLIC    MINISTERS 

I.  Establishment  of  permanent  legations — 2.  Distinction  of  diplomatic 
agents — 3.  Modern  classification — 4.  Ambassadors,  legates  and  nun- 
cios— 5.  Envoys  and  ministers  plenipotentiary — 6.  Ministers  and  mini- 
sters resident — 7.  Charges  d'affaires — 8.  Secretaries  of  embassy  and 
legation — 9.  Attaches  and  the  families  of  ministers — 10.  Messengers 
and  couriers — u.  Domestics  and  servants — -12.  General  immunities 
of  public  ministers — 13.  Exemption  from  local  jurisdiction  — 14.  In 
case  of  plotting  against  local  government — 15.  In  case  of  owing 
allegiance — 16.  In  case  of  voluntary  submission  to  local  jurisdiction 
—  17.  Extent  of  such  civil  jurisdiction — 18.  Extent  of  such  criminal 
jurisdiction — 19.  Public  ministers,  how  punished — 20.  Their  depend- 
ents, how  punished — 21.  Testimony  of  ministers,  how  taken— 
22.  Exemption  of  minister's  house  and  personal  effects — 23.  His  real 
estate  and  private  personal  property — 24.  Of  taxes  and  duties— 
25.  Freedom  of  religious  worship — 26.  Letters  of  credence — 27.  Full 
power  to  negotiate — 28.  The  minister's  instructions — 29.  Notification 
of  his  appointment — 30.  Presentation  and  reception — 31.  His  pass- 
ports and  safe-conduct — 32.  Passage  through  other  States — 33.  Ter- 
mination of  public  missions — 34.  By  death  of  minister — 35.  By  his 
recall — 36.  By  expiration  of  term,  or  by  promotion — 37.  By  change 
of  government — 38.  Dismissal  of  a  public  minister — 39.  Duty  of 
respect  to  local  authorities. 

§  I.  WE  will  now  consider  the  rights  and  duties  of  the  various  Per 
agents  which  are  usually  employed  in  diplomatic  intercourse, 
The  rights  of  public  ambassadors  were  known  and  recognised 
by  the  classic  nations  of  antiquity,1  and  were,  in  some  degree, 
though  less  generally,  respected  during  the  middle  ages.  The 
increasing  interest  of  different  States  in  each  other's  affairs, 
in  modern  times,  growing  out  of  more  extensive  commercial 
and  political  relations,  and  the  vast  improvements  in  the  means 
of  intercourse  between  the  citizens  of  different  countries,  has 
rendered  expedient  and  necessary  the  institution  of  resident 
permanent  legations  at  each  other's  courts.  '  There  is  no 
circumstance,'  says  Whcaton,  '  which  marks  more  distinctly 
the  progress  of  modern  civilisation,  than  the  institution  of 
permanent  diplomatic  missions  between  different  States. 

1  As  to  ainb. is  ladors  among  the  Jews,  sec  i  Chron.  ch.  xix. 
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nearly  every  legation,  certain  secretaries,  attaches,  messen- 
gers, &c.,  to  whom  the  usage  of  nations  has  given  certain 
privileges  and  exemptions,  while  in  a  foreign  State.  We  shall 
here  consider  these  public  officers  in  a  foreign  country,  in 
the  following  order  :  first,  ambassadors  ;  second,  envoys  and 
ministers  plenipotentiary  ;  third,  ministers  resident ;  fourth, 
charges  d'affaires  ;  fifth,  secretaries  of  legation  ;  sixth,  attaches 
and  the  families  of  ministers  ;  seventh,  messengers,  couriers, 
domestic  servants,  &c. 

§  4.  Every  public  minister,  in  some  measure,  represents  Ambai- 
the  State  or  sovereign  by  whom  he  is  sent,  as  an  agent  repre- 
sents his  constituent  ;  but  an  ambassador  is  considered  as 
peculiarly  representing  the  honour  and  dignity  of  his  principal, 
and,  if  the  representative  of  a  monarchical  government,  he  has 
been  regarded  as  entitled  to  the  dignity  and  exact  ceremonial 
of  one  representing  the  person  of  his  sovereign.  The  terms 
ordinary  and  extraordinary  are  applied  to  designate  the  time 
of  their  intended  residence  and  employment,  whether  for  an 
indeterminate  period,  or  only  for  a  particular  or  extraordinary 
occasion.  In  Europe,  the  right  of  sending  ambassadors  is 
considered  as  exclusively  confined  to  crowned  heads,  to  the 
great  Republics,  and  to  other  States  entitled  to  royal  honours.1 
Papal  legates,  or  nuncios,  at  Catholic  courts  arc  usually  ranked 
as  ambassadors. 

§  5.  Envoys  and  other  public  ministers  not  invested  with  Envoys 
the  peculiar  character  which  is  supposed  to  be  derived  from 
representing  generally  the  dignity  of  the  State  or  the  person 
of  the  sovereign,  come  next  in  rank  to  ambassadors.  They 
represent  their  principal  only  in  respect  to  the  particular 
business  committed  to  their  charge  at  the  court  to  which  they 
are  accredited.  They  are  variously  named,  as  envoys,  envoys 
extraordinary,  and  ministers  plenipotentiary,  and  intcrnuncios 

1  It  is  said  that  if  a  viceroy  send  an  ambassador,  it  is  hi»h  treason  ; 
therefore  Queen  Elizabeth  refused  to  receive  a  minister  of  Stair  sent  by 
the  Duke  of  Alva,  Governor  of  Flanders,  because  he  was  not  provided 
with  credentials  from  the  Kin^  of  Spain.  Attain,  the  trumpeter  st  nt  by 
the  Maid  of  Orleans  to  the  Earl  of  Suffolk  was  not  ao-orded  the  im- 
munities usually  attached  to  that  duly,  because  the  person  sending  him 
was  not  a  sovereign,  nor  one  capable  of  sending  a  t  nun  peter,  i  <  irimMnn, 
7//V.  of ' ]'r<tnc>',  326.)  The  Electors  and  1'rince^  of  (lermany  had  the 
privilege  of  sending  and  receiving  ambassadoi  »,  <  on<  ernin^  the  affairs  of 
their  own  territories,  but  not  concerning  those  of  the  Empire.  The  I  lanse 
Towns  likewi  ie  po  ,scsscd  this  privilege,  either  b\  pie  niption  or  by  x'ant 
of  the  Emperors. 
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He  Is  entitled  to  the  general  regard  of  a  person  of  confidence 
to  whom  the  sovereign  commits  the  care  of  his  affairs,  and 
he  has  all  the  rights  essential  to  the  character  of  a  public 
minister.'  l 

S   7.  Charges  d'affaires,  near  the  courts  of  the  monarchical  Charges 

J  1        i-T       " 

Governments  of  Europe,  are  not  accredited  to  the  sovereigns, 
but  to  the  ministers  of  foreign  affairs.  They  are  divided  into 
two  classes,  according  to  the  nature  and  object  of  their  ap- 
pointments, viz.,  charges  d'affaires  ad  hoc,  who  are  originally 
sent  and  accredited  by  their  Governments  in  that  capacity, 
and  charges  d'affaires  per  interim,  who  are  substituted  in  the 
place  of  the  minister  of  their  respective  nations  during  his 
absence.2 

§  8.  The  secretaries  of  embassy  and  legation  are  especially  Secre- 
entitled,  as  official  persons,  to  the  privileges  of  the  diplomatic  tari 
corps  in  respect  to  their  exemption  from  local  jurisdiction.3 
'  The  ambassador's  secretary,'  says  Vattel,  '  is  one  of  his 
domestics  ;  but  the  secretary  of  the  embassy  has  his  commis- 
sion from  the  sovereign  himself,  which  makes  him  a  kind  of 
public  minister,  and  he,  in  himself,  is  protected  by  the  law  of 
nations,  and  enjoys  immunities  independent  of  the  ambas- 
sador, to  whose  orders  he  is  indeed  but  imperfectly  subjected, 
sometimes  not  at  all,  and  always  according  to  the  determina- 
tion of  their  common  master.'  4 

§  9.  The  attaches,  and  the  wife  and  family  of  a  minister,  Attaches 
participate  in  the  inviolability  attached  to  his  public  character.  ^ninister.g 
'  The  persons  in  an  ambassador's  retinue,'  says  Vattel,  '  par-  family 
take  of  his  inviolability  ;  his  independency  extends  to  all  his 
household  ;  these   persons   are  so   connected   with   him   that 
they  follow  his  fate.     They  depend  immediately  on  him  only, 
and  are  exempt   from  the  jurisdiction   of   the   country  into 
which  they  would  not  have  come,  but  with  this  reserve.     The 
ambassador  is  to  protect  them,  and  whenever  they  are  insulted, 
it   is  an   insult  to  himself.  .  .  .   The  ambassador's  consort  is 
intimately  united  to  him,  and  more  particularly  belongs  to 

1    Valid,  /)>•/>//  i/i's  (ft'fi.f,  liv.  iv.  ch.  vi.  §  73. 

-  \\Vl>strr,  To  Aincr.  Charge  <r  Affaire  x  ,it  \'i,-nn«,  June  8,  1852; 
Maill.-inlii-rc,  Precis  tin  Dn>it  (/<:<>  Gens,  p.  .rv  :  I'hillimorc,  (In  Int.  /.,/:,', 
vol.  ii.  §  220;  Kluber,  Dn>it  </(.v  Gens  .!/<'</.,  §  182;  Martens,  LiuiiL' 
Diplomatique,  §  15. 

'  Ex  parte  Cabrera,  i    //'/v//.  C.  C.,  232. 

1  Valid,  /)>•!>//  (/<•*  (r,'//\.  liv.  iv.  (  h.  ix.  §  122.  .///  ''..,'<'///  lias  not  the 
privilege  of  legation  unk-s,  In-  be  ,i<  <  rcilitcd. 
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Provinces  decided,  whilst  the  president  Jeannin  resided  with 
them  as  ambassador  from  France,  that,  to  open  the  letters  of 
a  public  minister  is  a  breach  of  the  law  of  nations.  Other 
instances  may  be  seen  in  Wicquefort.  That  privilege,  how- 
ever, does  not,  on  certain  momentous  occasions,  when  the 
ambassador  himself  has  violated  the  law  of  nations  by  form- 
ing or  countenancing  plots  or  conspiracies  against  the  State, 
deprive  us  of  the  liberty  to  seize  his  papers  for  the  purpose  of 
discovering  the  whole  secret  and  detecting  his  accomplices  ; 
since,  in  such  an  emergency,  the  ambassador  himself  may 
lawfully  be  arrested  and  interrogated.  An  example  is  fur- 
nished us  in  the  conduct  of  the  Roman  Government,  who 
seized  the  letters  which  a  treasonable  junto  had  committed 
to  the  hands  of  Tarquin's  ambassador.1 

§  ii.  The  domestics  and  servants  of  a  minister  also  par-  Domestics 
ticipatc  in  the  inviolability  attached  to  his  public  character, 
'  Did  not  the  domestics,'  says  Vattel,  '  and  household  of  a 
foreign  minister  solely  depend  on  him,  it  is  known  how  very 
easily  he  might  be  molested  and  disturbed  in  the  exercise  of 
his  functions.'  But  as  this  exemption  of  persons  of  this  class 
sometimes  leads  to  difficulties  with  the  local  police,  the  muni- 
cipal laws  of  some  States,  and  the  usage  of  most  nations, 
now  require  an  official  list  -  of  the  domestic  servants  of  foreign 
ministers  to  be  communicated  to  the  secretary  or  minister  of 
foreign  affairs,  in  order  to  entitle  them  to  any  of  the  privileges 
or  exemptions  pertaining  to  them  by  virtue  of  their  being 
dependents  of  a  foreign  embassy  or  legation.  It  was  at  one 
time  contended  that  the  subjects  of  the  State  to  which  a  public 
minister  is  accredited,  do  not  participate  in  his  rights  of  ex-tcr- 
ritoriality,  but  arc  justiciable  by  the  tribunals  of  their  country.. 
But  the  better  opinion  seems  to  be  that,  although  such  State 
may  very  properly  prohibit  its  subjects  from  becoming  the 
employes  or  servants  of  a  foreign  minister,  if  it  do  not  so> 
prohibit  them,  they  are,  while  so  employed,  to  be  considered 
without  the  limits  of  its  jurisdiction. 

It  must  be  observed  that  the  minister  himself  can  afford 
no  'protection  ;'  it  is  the  law  which  gives  a  public  character 
to  his  family, domestics  and  servants.  Hence,  a  innv  appnint- 

1  Whcaton,   A7/v,v.    /;//.    Law,   pi.  iii.   c  li.  i.   §    19  ;  Yattrl,  \it/>r<i  ;  ihc 
'Caroline/  (>  /\f>b.,  460;  tin-  'Atalanta,1  <>  /\ <>/>.,  441. 

2  Srr  Heathficld    •  <  1,  Iton,  )  HHIT.,  2016,  a:    to  tl  ition  in 
England. 
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born  in  a  foreign  country,  are  considered  as  natives.  '  A 
respect  due  to  sovereigns,'  says  Vattel, '  should  reflect  on  their 
representatives,  and  chiefly  on  their  ambassadors,  as  repre- 
senting their  master's  person  in  the  first  degree.  Whoever 
affronts  or  injures  a  public  minister  commits  a  crime  the  more 
deserving  a  severe  punishment,  as  thereby  the  sovereign  and 
his  country  might  be  brought  into  great  difficulties  and 
trouble.  It  is  just  that  he  should  be  punished  for  his  fault,  and 
that  the  State  should,  at  the  expense  of  the  delinquent,  give 
a  full  satisfaction  to  the  sovereign  affronted  in  the  person  of 
his  minister.  If  a  foreign  minister  offends  a  citizen,  the  latter 
may  oppose  him  without  departing  from  the  respect  due  to 
the  character,  and  give  him  a  lesson  which  shall  both  efface 
the  stain  of  the  outrage,  and  expose  the  author  of  it1  The 
person  offended  may  further  prefer  a  complaint  to  his  sove- 
reign, who  will  demand  of  the  minister's  master  a  just  satis- 
faction. The  great  concerns  of  the  State  forbid  the  citizen,  on 
such  occasions,  to  entertain  those  thoughts  of  revenge  which 
the  point  of  honour  might  suggest,  though  otherwise  allow- 
able. Even,  according  to  the  maxims  of  the  world,  a  gentle- 
man receives  no  disgrace  by  an  affront  for  which  it  is  not  in 
his  power,  of  himself,  to  procure  satisfaction.  The  necessity 
and  right  of  embassies  being  established,  the  inviolability  of 
ambassadors  and  other  public  ministers  is  a  certain  conse- 
quence of  it  ;  for  if  their  person  be  not  protected  from  violence 
of  every  kind,  the  right  of  embassies  becomes  precarious,  and 
the  success  very  uncertain.  A  right  to  the  end,  is  the  right  to 
the  necessary  means.  Embassies,  then,  being  of  such  great 
importance  in  the  universal  society  of  nations,  and  so  neces- 
sary to  their  common  well-being,  the  person  of  ministers 
charged  with  this  embassy  is  to  be  sacred  and  inviolable  among 
all  nations.'  '• 

§   13.   It  is  proper  to  distinguish  between  the  inviolability 

1  A  foreign  minister  who  has  committed  an  assault  may  be  struck  in 
self-defence  by  the  person  assaulted.     (United  States  i>.  Little,  2  ll',i.t/i. 
C.  C.,  205.) 

2  Vattel,  Drnit  des  Gens,  liv.  iv.  ch.  ix.  §  81  ;  Wicquefort,  DC  P. -Inibas., 
liv.  i.  §  27  ;   Martens,  Precis  du  Droit  dcs  Gens,  §§  214-218  ;  Home,   (hi 
Diplomacy,  sec.  iii.  §§  20-22  ;   Phillimore,   On  Int.  A*/;.',  \ol.  ii.  §§  154  el 
seq.      It  was  resolved  by  the  English  Parliament,  thai  the  slaying   of  the 
Genoese  ambassador  in  England  in  the  reign  of  Richard  III.  was  high 
treason,  for  ambassadors  should  be  protected  like  princes.    (Stale  I'a 

3  A'ii/t  III.,  num.  \f>.) 
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to  the  exercise  of  his  functions,  or,  in  other  words,  to  secure 
his  inviolability,  it  is  not  an  essential  quality  of  the  public 
minister,  and  therefore  may  be  dispensed  with  by  renounce- 
ment or  otherwise.  It  will  be  seen,  hereafter,  that  this  dis- 
tinction, which  is  made  by  the  best  writers  on  public  law, 
leads  to  very  important  results.  As  a  consequence  of  the 
sacredness  and  inviolability  of  the  person  of  a  public  minister, 
he  is  entitled  to  an  entire  exemption  from  the  local  jurisdic- 
tion, both  civil  '  and  criminal.  This  exemption  commences 

senserint  ;  quod  ex  solis  exemplis  evinci  non  potest.  Exstant  enim  satis 
multa  in  partem  utramque.  Recurrendum  igitur  turn  ad  sapientium 
judicia,  turn  ad  conjecturas.'  He  then  cites  judicia,  one  from  Livy,  one 
from  Sallust  ;  then  states  his  conjectures  or  reasons,  the  most  important 
of  which  is  '  quod  securitas  legatorum  utilitati  qua;  ex  pcena  est,  pne- 
ponderat.'  He  then  continues,  '  Quare  omnino  ita  censeo  placuisse 
gentibus,  ut  communis  mos,  qui  quemvis  in  alieno  territorio  existentem 
ejus  loci  territorio  subjicit,  exceptionem  pateretur  in  legatis,  ut  qui  sicut 
fictione  quadam  habentur  pro  personis  mittentium  ("  senatiis  faciem  secum 
attulerat,  auctoritatem  reipublicae,"  ait  de  legato  quodam  M.  Tullius),  ita 
etiam  fictione  simili  constituerentur  quasi  extra-territorium.  Unde  et 
civili  jure  populi  apud  quern  vivunt  non  tenentur.' 

1  A  question  was  raised  in  1888  as  to  the  service  of  the  process  of 
British  Courts  upon  ministers  to  foreign  countries,  in  the  foreign  countries 
to  which  they  may  be  accredited.  General  Blanco,  formerly  President  of 
the  State  of  Venezuela,  and  then  its  plenipotentiary  to  France,  was  served 
with  the  process  of  the  English  High  Court  while  at  Paris,  where  he  was 
an  accredited  minister,  and  actually  resident.  The  action  was  brought 
by  the  New  Chili  Gold  Mining  Company  against  General  Blanco  and 
another  person  for  slander  of  the  company's  title  to  a  certain  concession, 
and  for  conspiracy  formed  in  England  to  dispose  of  the  concession  to 
other  parties  ;  the  other  defendant  resided  in  England,  and  had  been 
regularly  served.  Blanco  being  resident  in  Paris,  an  order  was  made  by 
an  English  judge  to  allow  process  to  be  served  upon  him  there,  and  he 
had  been  so  served.  Blanco  applied  to  the  English  Court  to  have  the 
process  set  aside  on  the  ground  that  he  was  then  accredited  at  Paris  as 
plenipotentiary  from  the  State  of  Venezuela.  His  affidavit  entered  fully 
into  the  nature  of  the  transactions  which  formed  the  foundations  of  the 
alleged  cause  of  action,  and  denied  any  ground  of  it.  The  late  Mr. 
Baron  Huddleston,  in  giving  judgment,  said  that  some  points  raised  in 
the  arguments  went  rather  to  the  question  of  the  power  or  discre- 
tion of  the  Court  to  allow  service  of  such  process  ;  while  other  points 
raised  a  question  of  considerable  importance  in  international  lu\v,  the 
contention  in  substance  being  that  a  foreign  minister,  at  a  foreign  Court, 
has  the  same  privileges  in  that  foreign  country  as  are  extended  to  foreign 
ministers  by  England  in  England.  The  argument  in  favour  of  privilege 
in  such  a  case  found  support  in  Blarkstone,  but  the  privilege  of  ambas- 
sadors ought  not  to  In-  extended  by  Kngland  beyond  ambassadors  in 
England,  and  he  hould  he  very  loth,  as  at  present  ad\  iscd,  to  hold  th.il 
the  same  pn\  ilege  was  to  he  extended  by  English  Courts  to  ambassadors 
in  a  foreign  country,  who  could  be  sufficiently  protected  by  the  laws  of 
that  foreign  country.  However,  as  the  decision  of  the  Court  would  go 
upon  the  other  points,  it  was  not  nerrssary  to  determine  the  international 
question.  The  process  would  be  eta  ide,  but  on  other  grounds.  New 
Chili  Gold  Mining  Company  v.  Blanco,  4  Tinif*  f.<r,s  AV/V;Yv,  v 
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upon  impossibilities.  To  satisfy,  however,  the  clamours 
of  the  foreign  ministers  (who  made  it  a  common  cause),  as 
Well  as  to  appease  the  wrath  of  Peter,  a  bill  was  brought  into 
Parliament  and  afterwards  passed  into  a  law  to  prevent  and 
punish  such  outrageous  insolence  for  the  future.  And  with 
a  copy  of  this  Act,  elegantly  engrossed  and  illuminated, 
accompanied  by  a  letter  from  the  Queen,  an  ambassador 
extraordinary  was  commissioned  to  appear  at  Moscow,  who 
declared  that  though  her  Majesty  could  not  inflict  such  a 
punishment  as  was  required,  because  of  the  defect  in  that 
particular  of  the  former  established  constitutions  of  her 
kingdom,  yet  with  the  unanimous  consent  of  the  Parliament 
she  had  caused  a  new  Act  to  be  passed  to  serve  as  a  law  for 
the  future.  This  humiliating  step  was  accepted  as  a  full 
satisfaction  by  the  Czar  ;  and  the  offenders  at  his  request 
were  discharged  from  all  further  prosecution.1 

1  Blackstone,  Comm.,  b.  i.  c.  vii.  ;  Boyer,  Annals  of  Queen  Anne. 

The  Act  is  as  follows.  It  is  quoted  as  7  Anne,  c.  12  : — 'Whereas 
several  turbulent  and  disorderly  persons,  having  in  a  most  outrageous 
manner  insulted  the  person  of  his  Excellency  Andrew  Artemonowitz 
Mattuof,  Ambassador  Extraordinary  of  his  Czarish  Majesty,  Emperor  of 
Great  Russia,  her  Majesty's  good  friend  and  ally,  by  arresting  him  and 
taking  him  by  violence  out  of  his  coach  in  the  public  street  and  detaining 
him  in  custody  for  several  hours,  in  contempt  to  the  protection  granted 
by  her  Majesty,  contrary  to  the  law  of  nations  and  in  prejudice  of  the 
rights  and  privileges  which  ambassadors  and  other  public  ministers 
authorised  and  received  as  such  have  at  all  times  been  thereby  possessed 
of,  and  ought  to  be  kept  sacred  and  inviolable,  be  it  therefore  declared  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal  and  Commons  in  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  all  actions  and  suits, 
writs  and  processes  commenced,  sued  or  prosecuted  against  the  said 
ambassador  by  any  person  or  persons  whatsoever,  and  all  bail  bonds 
given  by  the  said  ambassador  or  any  other  person  or  persons  on  his  be- 
half, and  all  recognizances  of  bail  given  or  acknowledged  in  any  such 
action  or  suit,  and  all  proceedings  upon  or  by  pretext  or  colour  of  such 
action  or  suit,  writ  or  process,  and  all  judgments  had  thereupon,  are  utterly 
null  and  void,  and  shall  be  deemed  and  adjudged  to  be  utterly  null  and 
void  to  all  intents,  constructions,  and  purposes  whatsoever. 

'  2.  And  be  it  enacted  by  the  authority  aforesaid  that  all  entries,  pro- 
ceedings and  records  against  the  said  ambassador  or  his  bail  shall  be 
vacated  and  cancelled. 

'3.  And  to  prevent  the  like  insolences  for  the  future,  be  it  further  de- 
clared by  tin;  authority  aforesaid,  that  all  writs  and  processes  that  sh.ill 
at  any  time  hereafter  be  sued  forth  or  prosecuted,  whereby  the  person  of 
an  ambassador  or  other  public  minister  of  any  foreign  prime  or  State 
authorised  and  received  as  such  by  her  Majesty,  her  heirs,  or  successors, 
or  the  domestic,  or  domestic  servant  of  any  such  ambassador  or  other 
publii  k  minister,  ma\  In-  ai  rested  or  imprisoned,  or  his  or  their  goods  or 
chattels  may  be  distrained,  seized  or  attached,  shall  be  deemed  and  ad- 
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public  ministers,  affecting  the  existence  and  safety  of  the 
State  where  they  reside,  if  the  danger  is  urgent,  their  persons 
and  papers  may  be  seized,  and  they  may  be  sent  out  of  the 
country.'  In  all  other  cases,  it  appears  to  be  the  established 
usage  of  nations  to  request  their  recall  by  their  own  sovereign, 
which,  if  unreasonably  refused  by  him,  would  unquestionably 
authorise  the  offended  State  to  send  away  the  offender. 
There  may  be  other  cases  which  might,  under  circumstances 
of  sufficient  aggravation,  warrant  the  State  thus  offended  in 
proceeding  against  an  ambassador  as  a  public  enemy,  or  in 
inflicting  punishment  upon  his  person,  if  justice  should  be 
refused  by  his  sovereign.  But  the  circumstances  which  would 
authorise  such  a  proceeding  are  hardly  capable  of  precise 
definition,  nor  can  any  general  rule  be  collected,  from  the 
examples  to  be  found  in  the  history  of  nations,  where  public 
ministers  have  thrown  off  their  public  character  and  plotted 
against  the  safety  of  the  State  to  which  they  are  accredited. 
These  anomalous  exceptions  to  the  general  rule  resolve 
themselves  into  the  paramount  right  of  self-preservation  and 
necessity.  Grotius  distinguishes  here  between  what  may  be 
done  in  the  way  of  self-defence,  and  what  may  be  done  in  the 
way  of  punishment.  Though  the  law  of  nations  will  not  allow 
an  ambassador's  life  to  be  taken  away  as  punishment  for  a 
crime  after  it  has  been  committed,  yet  this  law  does  not  oblige 
the  State  to  suffer  him  to  use  violence  without  endeavouring 
to  resist  it.  The  weight  of  authority  is,  that  an  ambassador 
cannot  \>t  punished  by  the  Government  to  which  he  is  accre- 
dited, for  plotting  against  it,  although  he  may  be  forcibly 
resisted,  and  if  necessary,  forcibly  ejected  from  the  country.1 

§    15.   In  the  second  case,  that  is,  where  the  minister  owes  if  he 
allegiance  to   the   country  where  he   resides,  and   has  been 
received  on  condition  of  renouncing  any  claim  to  be  exempt  of  ex- 
from  the  local  jurisdiction,  a  question  may  arise  as  to  whether  e 
such  minister  is  to  be  considered  as  really  the  representative 
of  the  country  by  which  he  is  accredited.     And  if  he  is  to  be 

1   Wlicaton,  Elan.  Int.  Law,  pt.  iii.  ch.  i.  §  15  ;  C.rotius,   lh*  Jure  /:,•/'. 
ac  Pac.,  lib.  ii.  cap.  xviii.  §  4  ;  Bello,  Derecho  International^  pt.  iii.  cap.  i. 

§  3- 

The  authorities  to  the  contrary  are  Hale,  Pleas  of  the  Crnu>n,  \.  99  ; 

Foster,  Crown  Law,  188  ;  Comyn's  Digest,  'Ambassador;'  Huberus,  />. 
Jure  Civ.  ;  and  according  to  R.  v.  Owen,  i  AV/<  .v,  'an  ambassador  may 
be  condemned  and  executed  for  treason  if  In  has  conspired  the  death  of 
the  sovereign  to  whose  territory  he  r  lent.1 
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far  as  concerns  that  particular  contract.  In  the  case  of 
Mr.  Wheaton,  who,  when  American  minister  at  Berlin,  had 
entered  into  a  contract  of  lease  for  the  house  in  which  he 
resided,  the  landlord,  on  his  removal  at  the  expiration  of  the 
lease,  retained  the  minister's  goods  as  security  for  alleged 
damages  to  the  premises,  under  a  general  provision  of  the 
Prussian  civil  code,  giving  him  the  right  to  the  goods  of  a 
tenant,  as  hypothecated  for  the  payment  of  the  debt.  The 
Prussian  government,  when  appealed  to  by  the  American 
minister,  refused  to  interfere.1  The  municipal  law  of  most 
countries  gives  to  the  landlord  a  lien  upon  the  goods  of  the 
tenant  as  a  security  for  payment  of  the  rent.  If  the  goods  or 
property  be  instrumentality  of  sovereignty  the  local  court 
should  not  enforce  the  lien  by  compulsory  process,  even  if  the 
case  be  one  in  which  the  law  would  create  a  lien  on  property 
as  between  citizens.  If  in  the  case  of  Mr.  Wheaton  the 
landlord  claimed  only  a  lien,  to  enforce  which  he  would  be 
obliged  to  invoke  the  aid  of  the  local  court,  and  the  property 
was  of  a  kind  which  would  be  exempt  from  seizure  by  direct 
process,  it  should  have  been  secured  to  Mr.  Wheaton. 

But  if  Mr.  Wheaton  had  pledged  the  goods  to  the  landlord 
by  a  formal  contract,  he  might  be  considered  as  having 
waived  his  privilege  in  respect  of  them.  In  the  case  of  M.  de 
Silveira,  conseiller  of  the  Portuguese  legation  at  Paris,  who 
had  been  separated  from  his  wife,  and  had  entered  into  a 
contract  to  give  her  a  certain  allowance,  in  which  the  parties 
had  declared  themselves  to  be  domiciled  in  Paris,  and  the 
husband  had  deposited  for  this  allowance  a  certain  sum  in  the 
Caisse  de  Consignations; — in  a  suit  by  his  wife  for,  among  other 
things,  the  said  alimentary  allowance,  he  pleaded  his  exemp- 
tion as  diplomatic  agent.  This  title  was  not  contested,  and 
the  courts  admitted  his  general  exemption  from  local  jurisdic- 
tion, but  sustained  it  with  respect  to  the  alimentary  provision. 
But  neither  the  opinion  of  Wicqucfort,  nor  the  cases  above 
referred  to,  are  regarded  as  good  authority.  The  better 
opinion  is,  that  there  must  be  a  special  submission  to  local 
jurisdiction  in  the  particular  case,  cither  directly  made,  or 
necessarily  implied,  by  the  act  of  bringing  suit  as  plaintiff,  or 
of  consenting  to  appear  as  defendant,  in  a  civil  action  ;  and 

1   Mr.  Lepare's  despatch  to  Mr.  Whoaton  of  June  9,  1843  ;  Baron  de 
Bulon's  letter  to  Mr.  \Vhuaton,  July  5,  1844. 
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ceedings  for  the  execution  of  that  judgment.  '  This  last 
theory,'  says  Villefort,  '  although  vague  and  somewhat  arbit- 
rary, is,  perhaps,  the  best  in  a  matter  where  it  may  be  said 
more  reasonably  than  in  any  other,  that  there  is  no  absolute 
rule.  It,  moreover,  has  the  advantage  of  conforming  to  the 
principles  laid  down  by  the  ancient  publicists  who  founded 
the  science.'  According  to  this  view,  no  proceedings  by  way 
of  execution  of  judgment  can  be  taken  against  the  person  of 
the  minister,  or  against  any  of  his  property  which,  by  the 
rules  of  international  jurisprudence,  is  entitled  to  the  privilege 
of  exemption  ;  in  other  words,  although  a  minister  may  re- 
nounce his  right  of  extra-territoriality,  he  cannot  divest  himself 
of  the  inviolability  which  the  law  of  nations  attaches  to  his 
person  and  office. 

The  following  consequences  seem  to  result  from  this  dis- 
cussion :  1st,  If  a  minister  renounces  his  privilege  of  exemp- 
tion, and  submits  to  local  jurisdiction  by  appearing  in  a  civil 
action,  either  as  plaintiff  or  defendant,  and  judgment  be 
rendered  against  him,  he  is  bound  to  pay  it  ;  2nd,  If  the 
judgment  be  in  his  favour,  and  the  other  party  appeal  to  a 
higher  tribunal,  he  must  submit  to  the  jurisdiction  of  appeal  ; 
3rd,  A  final  judgment  against  a  minister  can  only  be  satisfied 
out  of  property  which  he  possesses  separate  and  distinct  from 
his  diplomatic  character,  and  no  proceedings  can  be  taken 
against  his  person,  or  against  property  privileged  by  the  law 
of  nations.1  In  1720,  the  Envoy  Extraordinary  of  the  Duke 
of  Holstein  was  sued  in  Holland  for  debt,  contracted  by  him 
in  course  of  trade.  A  decree  of  arrest  and  citation  was  granted 

o 

against  him  ;  all  his  goods,  money  and  effects  within  the 
jurisdiction  of  the  court  were  subjected  to  the  decree,  but  his 
movables  and  things  belonging  to  him  as  ambassador  were 
exempt.2 

But  does  an  ambassador  who,  while  accredited  to  a  foreign 
Court,  engages  in  trade,  forfeit  his  privileges  as  ambassador  ? 
The  answer  is  this:  Such  a  person  does  not  forfeit  his 
privileges  by  engaging  in  mercantile  transactions  ;  although 
his  servants  do  in  England,  by  virtue  of  the  exception  in  the 


1  Villefort,  Prii'i/^cs  mplmiintit/itcs,  pp.  4-18  ;  Riquelme,  Dcrccho 
Pun.  Int.,  lib.  ii.  cap.  Ad.,  §  2;  Merlin,  Repertoire,  verb.  '  Ministre 
Public,'  sec.  v. 

'*   Hynkershoek,  DC  Foro  Legal.,  cap.  xiv.  §  13  ;  cap.  xvi.  §  2. 
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having   done    nothing    to   disentitle    him    to    the    privileges 
generally  belonging    to  such  public   minister,  may  be    sued 
against  his  will  in  the  courts  of  this  country  for  a  debt,  neither 
his  person  nor  his  goods  being  touched  by  the  suit,  while  he 
remains  such  public  minister.     He  says  by  his  plea  to   the 
jurisdiction  of  the  court  that,  by  reason  of  his  privilege  as 
such  public  minister,  he  ought  not  to  be  compelled  to  answer. 
We  are  of  opinion  that   his  plea  is  good,  and   that  we  are 
bound  to  give  judgment  in  his  favour.     The  great  principle  is 
to  be  found  in  Grotius, "  De  Jure  Belli  et  Pads,"  lib.  2,  cap.  xviii., 
sec.  9,  "  Omnis  coactio  abesse  a  legato  debet."     He  is  to  be 
left  at  liberty  to  devote  himself  body  and  soul  to  the  business 
of  his  embassy.    He  does  not  owe  even  a  temporary  allegiance 
to  the  sovereign  to  whom  he  is  accredited,  and  he  has  at  least 
as  great  privileges  from  suits  as  the  sovereign  whom  he  re- 
presents.   He  is  not  supposed  even  to  live  within  the  territory 
of  the  sovereign  to  whom  he  is  accredited,  and  if  he  has  done 
nothing  to  forfeit  or  waive  his  privilege,  he  is  for  all  judicial 
purposes  supposed  to  be  still  in  his  own  country.     For  these 
reasons  the  rule  laid  down  by  all  jurists  of  authority,  who  have 
written  upon  the  subject,  is  that  an  ambassador  is  exempt 
from  the  jurisdiction  of  the  courts  of  the  country  in  which  he 
resides  as  an  ambassador.     Whatever  exceptions  there  may 
be,  they  acknowledge  and   prove  this  rule     ....   Lord 
Coke's  authority,  4  "  Inst."  153,  was  cited,  where,  writing  of  the 
privileges  of  an  ambassador,  having  said  that  "  for  any  crime 
committed  contra  jus  gentium,  as  treason,  felony,  adultery,  or 
any  other  crime  which  is  against  the  law  of  nations,  he  loscth 
the  privilege  and  dignity  of  an  ambassador  as  unworthy  of  so 
high  a  place,"  he  adds,  "and  so  of  contracts  that  be  good  jure 
gentium  he  must  answer  here."     There  docs  not  seem  to  be 
anything  in  the  contract  set  out  in  this  declaration  contrary 
to  the  law  of  nations  ;  but  Lord   Coke,  who  is  so  great  an 
authority  as  to  our  municipal  law,  is  entitled  to  little  respect  as 
a  general  jurist.     For  the  plaintiffs  it  was  strenuously  main- 
tained that  at  all  events  the  action  could  be  prosecuted  to 
that  stage  (to  judgment),  with  a  view  to  ascertain  the  amount 
of  the  debt,  and  enable  the  plaintiffs  to  have  execution  on  tin- 
judgment  when    the  defendant    may  cease    to   be    a    public: 
minister.      But  although   tin's  .surest  imi  is  thrown  out  in  tin- 
discussion  which  took  place  in  the  Common  Pleas  in    Taylor 
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law.'  Villefort  says  this  statement  is  not  only  incorrect,  but 
entirely  unsupported  by  authorities.  Perhaps  he  mistakes  the 
meaning  of  Wheaton,  by  giving  too  literal  a  construction  to 
his  words.  If  the  latter  means  to  say  that  a  public  minister 
may  submit  himself  to  a  criminal  prosecution,  which  involves 
corporal  punishment,  disgrace  or  infamy,  and  still  retain  his 
official  position  as  the  representative  of  a  foreign  State,  he  is 
evidently  in  error,  for  the  two  characters  are  utterly  incompa- 
tible. How  could  the  government,  to  which  he  is  accredited, 
continue  its  official  intercourse  with  a  man  which  its  tribunals 
are  trying  as  a  criminal  under  its  laws  ?  Again,  suppose  he 
be  condemned,  and  the  sentence  be  executed,  will  it  continue 
to  recognise  him,  when  declared  infamous,  or  immured  in  the 
walls  of  a  prison  ?  But  if  Mr.  Wheaton  means  to  say  that 
a  public  minister  may  renounce  his  official  character,  and, 
having  ceased  to  be  the  representative  of  his  government, 
deliver  himself  up  as  a  private  individual,  for  trial  under  the 
laws  of  the  State  where  he  resides,  the  correctness  of  the 
statement  will  not  be  disputed.1 

§    IQ.  As  ministers  are  exempt  from  the  jurisdiction  of  the 

ministers, 

tribunals  of  the  country  where  they  reside,  whether  civil  or  how 
criminal,  the  question  has  often  been  discussed,  how  are  they  punished 
to  be  punished  for  their  offences,  and  how  are  their  creditors 
to  obtain  justice  ?  The  answer  is  easily  deducible  from  the 
principles  already  discussed.  The  minister  is  the  officer  of 
the  State  which  he  represents,  and,  by  the  fiction  of  ex-terri- 
toriality,  he  is  considered  to  be  within  the  limits  of  his  own 
country.  His  State  is  responsible  for  his  acts  the  same  as  if 
committed  within  its  own  territory.  If  he  commit  an  offence 
upon  a  citizen  of  the  State  where  he  resides,  or  refuse  to  do 
justice  in  any  of  his  dealings,  the  injured  party  must  submit 
his  case  to  his  own  government,  which  will  demand  satisfac- 
tion and  redress  from  the  State  to  which  the  minister  belongs. 
For  offences  against  the  laws  of  the  country  to  which  he  is 
accredited,  the  government  of  that  country  may  not  only  dis- 
miss the  minister,  and  send  him  out  of  the  country,  but  may 
demand  justice  and  punishment  of  his  own  country,  a  refusal 
of  which  demand  will  constitute  a  sufficient  cause  for  coin- 

1  Villefort,  /V/7'//cV<T  I)i/>tfl»i,rt:tjUt-\,  pp.  1-  27  ;  R;iynrv;il,  Insl.  </it 
Droit  dc  la  Nut.,  &c.,  tome  i.  p.  325;  Ilclir,  Traits  dc  I' Instruction 
Criin.,  tome  ii.  ch.  iv.  $  124. 
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Spanish    ambassador,  Monteleone,  simply  observed  that  he 
was  sorry  some  other  way  than  the  arrest  of  an  ambassador, 
and  the  seizure  of  his  papers,  could  not  have  been  fallen  upon 
for  preserving  the  peace  of  the  kingdom.      In  the  case  of  Da 
Sa,  brother  of  the  Portuguese  ambassador  in  England,  charged, 
in    1653,  with  being  accessory  to  a  murder,  he   claimed  the 
privileges  of  an  ambassador  ;  but,  on  examining  his  credentials, 
it  was  found  that  he  was  simply  promised  a  commission  at  a 
future  time,  on  the  recall  of  his  brother.      He  was  therefore 
ordered    to    plead    to    the    indictment.1        It    was    generally 
admitted  that  if  Da  Sa  had  actually  been  an  ambassador,  he 
would  not  have  been  liable  to  trial.    The  laws  of  England  did 
not  then  extend,  to  the  suite  of  a  minister,  the  exemption  of 
the  minister  himself  from  the  jurisdiction  of  the  courts  of  the 
country,  in  case  of  murder  ;  and  it  is  very  doubtful  whether 
they  would  do  so  at  the  present  day,  especially  in  the  case  of 
domestic  servants.    In  the  present  century,  the  British  Govern- 
ment claimed  the  right  to  arrest  the  coachman  of  Mr.  Gallatin, 
the  United  States  minister  in  London,  on  a  criminal  charge 
for  an  assault  committed  outside  the  minister's  residence,  and 
to  make  the  arrest  within  the  limits,  admitting,  however,  the 
propriety  of  first  giving  notice  to  the  minister  that  he  might 
deliver  him  up,  or  make  arrangements  with  the  police  as  to 
the  time  and  manner  of  their  entering  to  search  and  seize.2 
The   general  rule  in  other  countries  appears  to   admit  that 
the    minister's    exemption    extends    to    all    the    officers   and 
members  of  his  household  ;  the  minister,  and  his  Government, 
must  be  held  responsible  that  the  minister's  suite  and  servants 
be  properly  punished  for  any  offences  they  may  commit/' 

§  20.  But  if  the  dependents  of  a  foreign  minister  are  ex-  Depend 
empt  from  local  jurisdiction,  who  is  to  punish  them  for  crimes, 
and  for  offences  against  the  local   laws  ?     May  the  minister 
himself  try,  and  punish  them  ?     Or  may  his  State  organise  a 

1  See  further  on  this  interesting  case  A  Narrative  of  the  Late  Accident 
in  the  New  l-:.\-cli<in^e  on  i\o~-cinl>cr  21  and  22,  1653  (Old  Style),  by  Don 
I'antaleon  Sa,  London,  1653  (reprinted  in  the  }hirleian  Miscellany, 
vol.  iii.)  ;  also  The  Grand  Trial  in  Westminster  Hall  of  the  Lord  Am- 
bassador's Brother  from  the  King  of  1'ortu^al,  London,  printed  for 
(',.  Horton,  1654,  410.,  8  pp. 

'  Wheaton,  Dana's  edit.,  303,  note. 

3  Bynkershoek,  J )c  I'~on>  I.e^atontm,  raps.  vi.  et  seq.  ;  Wirqucfort, 
UAmbtissadenr,  liv.  i.  §  29  ;  Martens,  Causes  CMehres,  tmiu-  i.  pp.  i  ;,<;  <-t 
seq.  ;  \Vildman,  Int.  l.nic,  vol.  i.  pp.  103  in;  ;  State.  Trials,  \  ol.  v. ;  Lord 
Sinners,  Tracts,  10  65. 
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a  tribunal  for  that  purpose  in  a  foreign  State.  The  minister's 
house  and  suite  are,  for  the  necessary  purposes  of  his  mission, 
to-be  regarded  as  without  the  territory  of  the  State,  but  judi- 
cial proceedings,  and  the  local  punishment  of  crime,  are  not 
the  necessary  appendages  of  diplomacy.  But  may  not  the 
minister  arrest  any  member  of  his  suite,  and  send  him  home 
for  trial  and  punishment ;  and  if  so,  does  this  power  include 
the  sending  away  subjects  of  the  State  in  which  the  minister 
resides  ?  Where  citizens  of  the  State  enter  the  service  of  a 
foreign  minister,  they  are  to  be  regarded  as  emigrants  from 
their  own,  and  as  domiciled  in  a  foreign  country,  and  conse- 
quently as  beyond  the  jurisdiction  and  protection  of  their  own 
government.  With  respect  to  the  general  right  to  arrest  and 
send  home,  there  seems  to  be  no  objection,  if  no  force  be 
used.1  But  the  minister  has  no  force  of  his  own  for  this  pur- 
pose, nor  can  he  require  the  foreign  State  to  assist  him. 
Moreover,  if  the  criminal  is  sent  to  another  country  for  trial, 
much  difficulty  would  generally  result  in  procuring  the  attend- 
ance of  witnesses,  and  in  proving  the  offence  or  crime,  even 
where  jurisdiction  could  be  taken  of  the  case  of  crime  com- 
mitted within  another  State.  It,  therefore,  seems  to  be  the 
preferable  mode,  as  a  general  rule,  where  an  employe  or 
minister  violates  the  laws  of  the  State  in  which  he  resides,  to 
deliver  him  for  trial  and  punishment  by  the  laws  which  he  has 
violated.  There  are  exceptional  cases,  where  the  minister 
would  be  justified  in  refusing  to  make  such  surrender,  and  in 
demanding  any  such  person  from  the  local  authorities.  As 
already  remarked,  a  minister  is  held  responsible,  to  a  certain 
extent,  for  the  conduct  of  his  dependents,  and  if  he  neglect  to 
provide  for  their  punishment  under  the  laws  of  his  own 

1  In  1867  a  Russian  named  Michilchenkorff  called  at  the  Russian 
embassy  in  Paris,  and,  being  refused  his  demands,  attacked  and  wounded 
one  of  the  attaches,  besides  wounding  two  other  persons.  The  police 
being  sent  for,  entered  the  embassy  and  arrested  the  man.  The  Russian 
Ambassador,  who  was  absent  at  the  time  of  the  occurrence,  demanded 
that  the  case  should  be  tried  in  Russia,  on  tin-  -round  that  the  French 
Court  had  no  jurisdiction  over  the  embassy.  The  French  (iovernmc-nt. 
however,  considering  that  the  principle  of  extra-territoriality  did  not 
extend  to  the  case  of  a  person  entering  an  embassy  under  the  above 
circumstances,  refused  to  give  up  the  prisoner  ;  moreover  they  pointed 
out  that  the  privilege  of  the  embassy  if  it,  in  fact,  existed  in  such  ca 
—was  waived  by  the  act  of  calling  in  the  French  police.  The  piisonn 
was  afterwards  tried  by  the  French  Court,  with  the  approval  of  t'ic 
Russian  Government. 
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nevertheless,  modern  custom  has  established  the  practice,  that 
where  the  deposition  of  a  minister,  or  of  any  person  attached 
to -his  suite,  is  required  in  the  courts  of  the  country  wherein 
the  minister  resides,  the  secretary,  or  minister  of  foreign 
affairs,  requests  the  minister  to  appear,  or  to  cause  the  person 
summoned  to  appear,  before  some  competent  authority,  have 
their  depositions  taken,  and  in  due  form  communicated  to 
the  authority  which  made  the  request.  In  most  cases,  the 
depositions  are  taken  before  the  secretary  of  their  own  lega- 
tion. In  criminal  trials,  the  laws  of  some  countries  require 
that  the  testimony  be  given  before  the  court,  and  in  presence 
of  the  accused.  In  such  cases,  the  foreign  office  requests  the 
personal  attendance  of  the  minister,  or  person  summoned,  at 
the  time  and  place  designated.  To  refuse  to  comply  with 
such  request,  without  good  and  substantial  reasons,  is  now 
regarded  as  discourteous  and  disrespectful  to  the  government 
which  makes  it,  and  may  justify  the  dismissal  of  such  minister. 
In  1856  the  government  of  the  United  States  of  America 
requested  the  recall  of  the  minister  of  the  Netherlands,  for 
having  refused  to  appear  before  the  court,  in  the  city  of 
Washington,  to  give  his  testimony  in  a  criminal  cause  which 
was  then  pending,  and  in  which  this  minister  was  a  most 
important  witness.  There  may,  however,  be  cases  where  the 
minister  would  be  fully  justified  in  declining  to  accede  to 
such  a  request.  For  instance,  if  the  court  should  be  so 
wanting  in  dignity  and  character  as  to  permit  its  officers  and 
attorneys  to  annoy  witnesses,  by  unnecessarily  prolonged 
cross-examinations,  and  by  questions  irrelevant  and  insulting 
to  the  witness  or  to  his  government,  a  minister  would  unques- 
tionably be  justified  in  declining  to  appear  himself,  or  to 
direct  the  appearance  of  any  of  his  suite,  before  such  a 
tribunal.  A  court  which  allows  such  license,  with  respect  to 
ordinary  witnesses,  forfeits  its  own  dignity  and  character  ;  but 
when  it  is  permitted  toward  officials  of  foreign  States,  it  is 
also  guilty  of  disrespect  to  such  States,  and  violates  the  law 
of  international  comity.1 

§   22.  The   independence  of  a   public   minister  would   be  Exemp- 

very  imperfect,  if  the  house  in  which  he  lived,  and  his  per-  tlonot 
J          '  minister  B 

sonal  effects  or   movables,   were   not   entirely   exempt    from  house,  &c. 

1   Home,  On  Diplomacy,  sect.  iii.  §  25  ;    Marry,   1.,-ttcr  to  American 
Minister  to  the  Netherlands,  Con^.  Doc.  ;  ( l;u  clner,  Institutes,  p.  502. 
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ruin  and  destruction  of  their  authority.  The  Marquis  of 
Fontenay,  French  ambassador  at  Rome,  sheltered  certain 
Neapolitan  exiles  and  rebels,  and  attempted  to  take  them 
out  of  Rome  in  his  coaches  ;  but  the  coaches  were  stopped  at 
the  gates  and  the  Neapolitans  conveyed  to  prison.  The 
ambassador  sharply  complained  of  this,  but  the  Pope  answered 
him  :  '  That  he  had  given  orders  for  seizing  those  whose 
escape  the  ambassador  had  favoured  ;  that  since  he  took  the 
liberty  of  protecting  villains  and  criminals  of  all  kinds  within 
the  ecclesiastical  State,  he,  who  was  sovereign,  should  at  least 
be  allowed  to  lay  hold  of  them  again,  whenever  they  could 
be  met  with,  {is  the  riglits  and  privileges  of  ambassadors  were 
not  to  be  carried  to  such  a  heig/it.'  A  criminal  at  Madrid, 
in  the  time  of  Philip  II.,  escaped  from  justice  and  took  refuge 
in  the  house  of  the  Venetian  ambassador.  The  ambassador 
and  suite  resisted  the  officers  of  justice,  but  some  of  the  suite 
were  handed  or  flogged  by  the  Spanish  government.1  In 
1747,  a  Swedish  merchant,  named  Springer,  accused  of  high 
treason,  took  refuge  in  the  hotel  of  the  English  ambassador 
at  Stockholm.  The  ambassador  at  first  refused  to  surrender 
him  ;  but  after  the  Swedish  government  had  surrounded  his 
house  with  troops,  searched  everybody  who  entered  it,  and 
caused  his  carriage,  when  he  left  the  hotel,  to  be  followed  by 
a  guard,  he  surrendered  Springer,  under  a  protest  as  to  the 
violence  done  to  his  ambassadorial  privilege.  England  de- 
manded reparation,  but  Sweden  steadily  refused  it,  and  the 
ambassadors  of  the  two  governments  were  mutually  with- 
drawn. Phillimore,  the  English  author,  commenting  upon 
this  case,  says  :  '  It  seems  clear  that  the  conduct  of  Sweden 
was  in  accordance  with  the  principles  of  international  law.'  ' 

§  23.  But  the  real  property  of  a  minister,  other  than  his  His  other 
dwelling  situate  within  the  territory  of  the  government  to 
which  he  is  accredited,  and  the  personal  property  of  which 
he  may  be  possessed,  as  a  merchant,  or  private  person,  carry- 
ing on  trade  or  other  business,  or  in  a  fiduciary  character  as 
an  executor,  &c.,  arc  not  exempt  from  the  operation  of  thr 
local  laws  and  local  jurisdiction.  The  reason  of  this  is,  thai 

1    De  Callicres,  Manuel  tic  \cgoc.,  ii.  294. 

-'  Valid,  Ih-oit  tit's  (/'<v/.v,  liv.  i\.  <  li.  i\.  §§  113-  115  ;  Tourry,  f  >/VV//Vv/.v 
/ '.  .V.  Attyx.-t !i'/i/.,  vol.  v.  p.  70  ;  Norm-,  On  Diplomacy^  sect.  iii.  §§  30, 
;;  i  ;  Phillimore,  On  Int.  Law,  vol.  ii.  §§  i«So,  204,  205  :  Marlcns,  ditiili 
Diplomatique }  •;.'•;.'  2^  27. 
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not    pi-rmit    of   any    immediate   address   to   his  JHTSOH    in   an 

authoritative  manner,  such          :idin^  an  officer  of  a  c-.m- 

ju-tiiv  to  him.  This  t|iiestion  is  very  clearly  di-- :u--ed  by 
Yattel.  a-  follows:  'What  has  no  affinity  with  his  (the 
minister's)  functions  and  chara- ter,  cannot  j>artake  of  the 
jirivilt^rs  derhed  only  from  his  functions  and  ch.. 
Should,  then,  a  minister,  as  it  has  been  often  -ecu,  cnL,ra;^re  in 
trade,  all  th<  -Is,  moiu-y,  and  tlebts.  acti\e  and 

•i^in;^  to  his  comnn  r<  i-.  come  within  the  juris- 
diction of  the  country.  And  though  tin-  in  n- a  be 
directly  addressed  to  the  minister's  pcr-on,  by  i  I  of  his 

independency,  he  i-,  by  the  sei/.in^r  of  the  effects  belongin 

hi-  commerce,  indirectly  brought  to  a  nec<-  — it\-  of  answering 
b\-  such  sei/.ure.      The  abuses  arising  from  a  contrary  practice 

are  manifest.'  ' 

§  :.\.  The  minister's  j)er-on,  and  j>ersonal  efl  I  .ire  not 
liable  to  assessment  and  taxation.  Hut  his  real  property  and 
his  movables  mot  (  onnet  ted  with  his  mission  or  embassy) 
are  all  Mibjei  t  to  taxation,  according  t->  the  munit  ipal  lau  s  ..l 

1    \';illi-|,   .///'./;     Klul-  •  '!(>;     ( ',.  it.  It-ii.   / 

i\,     /h  :•..•. 

III.  -  .lp.  1.  I 

/':,       Int.,  111).   II.  c.ip.  .\<1.. 

In    Kn^l.iinl    ihr  <  i.uit    "I"  (  h.ir.i  t-iy  u  ill    n  -ir.r-l    |-.iMy    (nun 

ild  in  tlispu'f.  t->  .in  .ii]i!i.i--..nl«>r,  .iltlimi-li  tli' 

l.itd-r  in  tti-  ••!    in  I.e.'  Musuru-    I'.. 

'.  :uMMli-  non  i-  ••-.  i;li   the 

t   ..f  the   ti\il    l.iu,  .in-l   su«  h   ;t|'pi.us    t->  h.i\< 

,  v.  t.  i. 
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the  country.     By  the  usage  of  most  nations,  he  is  exempt 
from  the  payment  of  duties  on  the  importation  of  articles  for 
his  own  personal  use,  and  that  of  his  family.     But  this  latter 
exemption  is  sometimes  limited  to  a  fixed  sum   per  annum, 
or  during  the  continuance  of  the  mission.     The  government 
to  which  the  minister  is  accredited,  and  of  the  country  through 
which  he  may  pass,  has  a  right  to  adopt  and  enforce  all  neces 
sary  rules  for  the  protection  of  its  revenue  from  impositions 
and  fraud,  under  the  guise  of  importations  or  exportations,  by 
foreign  ministers  or  their  dependents.     Hence,  goods  purport- 
ing to  be  the  personal  effects  of  a  minister,  or  for  the  private 
use  of  himself  and  family,  cannot  claim  a  free  passage  through 
the  custom-houses,  even  where,  by  usage,  they  are  exempted 
from  duty.     Sometimes  regular  duties  are  exacted  at  ports  of 
entry,  and  the  sums  so  paid  are  reimbursed  to  the  minister 
direct  from  the  national  treasury,    and,  in   other    cases,  the 
goods  are  placed  under  the  custom-house  seals,  and  trans- 
ported to  his  residence  under  the  direction  of  custom-house 
officers.     The  language  of  Vattel,  on  this  point,  is  very  clear 
and  just.     '  Among  those  rights,'  says  he,  '  that  are  not  neces- 
sary to  the  success  of  embassies,  there  are  some  likewise  not 
founded  on  a  general  consent  of  nations,  but  which  are,  never- 
theless, by  the  custom  of  several  countries,  annexed  to  the 
character.     Such  is  the  exemption  from  the  duties  of  impor- 
tation and  exportation  for  things  which  come  into  a  country 
for  a  foreign  minister,  or  which  he  sends  out.     There  is  no 
necessity  for  him  to  be  distinguished  in  this  respect,  since,  by 
paying  these  duties,  he  would  not  be  the  less  able  to  discharge 
his  functions.     If  the  sovereign  is  pleased  to  exempt  him  from 
them,  it  is  a  civility  which  the  minister  could  not  claim  by 
any  right,  no  more  than  that  his  baggage,  or  any  chests,  &c., 
which  he  sends  for  from  abroad,  should  not  be  searched  at  the 
custom-house.     Thomas  Chaloner,  the  English    ambassador 
in  Spain,  sent  home  a  bitter  complaint   to   Queen  Elizabeth, 
his  mistress,  that  the   custom-house  officers  had  opened  his 
trunks  in  order  to  search  them.     But  the  Queen  returned  him 
for  answer,  that  an  ambassador  was  to  put  up  witJi  every  tiling 
that  did  not  directly  offend  the  dignity  of  his  sovereign!     So, 
while  the  ambassador  is  exempt  from  the  capitation  tax,  and 
every  personal  imposition  relating  to  the  character  or  quality 
of  a  subject  of  the  State,  he  is  expected  to  pay  tolls,  postage, 
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he  ran  do  what  he  pleases  within   his   own  walls,  and  nobody 
has  a  ri^ht  to  objei  t  <  .r  int.  -rf<  re       '  Hut  if  tin  the 
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thi  i)    is   m  it   to   he   blamed,   mu<  h     less    accused 


against,  the  law  of  nation-.'      '1  his   limitation,  \shich 
X'attel  has  placed  «  MI  the  ri^ht  of  reli^i'  >Us  \\  (  ,r-hi; 
b\-    other    text-writers,    although,    at    this    day,    no  civili-i  d 
("imtry  refu-e-  amba.s-a«lors  this  h  pt  SO   far 

a>   it    ini.^ht    interfere    with    municipal    police   regulations   f..r 
maintaining  public  order.-'      'The  increasing  spirit  of  religious 
freedom   and   liberality,'    says   \Vheaton,    'has    gradually 
ti-nded  this  pri\-ile;^e   to   the  establishment,  in  in 
of  public  chapels,  attached  to  the  different  foreign  emba- 
in  which    not    only   foreigners    of  the    same    nation,   but   even 
natives  (  ,f  the  countr\-  of  the  same  religion,  lowed    the 

free    (  ••  of    their   peculiar   wor-hip.      Tlii<   d  not.   in 

.1,  extend  to  publii  pr<  »cessions,  the  use  of  bells,  or  otlu-r 

external  rights  celebrated    beyond   the    walls   of  the   chain 
Privileges  of  thi\  nature  are  Usually  matters  of  treaty  stipula- 
tions. 

Every  diplomat!  ;.  in  order  t<>  be  r-          d  in 
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that   character,    and    to    enjoy   the    privileges   and    honours  Betters 

crcd6nc 
attached    to  his    rank,    must    be    furnished    with    a  letter  of 

credence.  Such  letter  usually  states  the  general  object  of  the 
mission  or  appointment,  the  official  character  of  the  agent, 
and  requests  that  full  faith  and  credit  may  be  given  to  his  acts 
and  deeds,  as  such  agent  of  his  government.  The  execution 
of  this  letter  depends  upon  the  municipal  laws  of  the  State 
issuing  it,  and  upon  the  official  rank  of  the  agent.  In  the 
case  of  ministers  of  the  first  three  classes,  the  letter  is  usually 
signed  by  the  sovereign  or  chief  magistrate  of  the  State  which 
sends  them,  and  is  addressed  to  the  sovereign  or  chief  magis- 
trate of  the  State  to  which  they  are  delegated.  In  the  case 
of  subordinate  agents,  it  is  usually  addressed  by  the  minister 
or  secretary  of  foreign  affairs  to  the  department  of  foreign 
affairs  of  the  other  government. 

§   27.  The  full potver  authorising  the  minister  to  negotiate  }  Fal1 

T1QTTTPJ" 

is  sometimes  inserted  in  the  letter  of  credence,  but  it  is  more 
usually  drawn  up  in  the  form  of  letters  patent.  In  general, 
ministers  sent  to  a  congress  or  convention  of  nations,  are  not 
furnished  with  a  letter  of  credence,  but  with  letters  patent,  or 
a  full  power,  of  which  they  reciprocally  exchange  copies  with 

The  House  of  Commons  of  Great  Britain  has  received  petitions 
from  foreigners,  but  with  the  exception  of  two  isolated  cases  the  petitioners 
were  resident  in  England,  and  the  tight  of  such  to  petition  the  House 
has  never  been  questioned.  The  first  exception  was  a  petition  from 
Dutchmen  abroad  complaining  of  grievances  under  which  they  suffered. 
It  was  presented  on  February  15,  1648,  during  the  Long  Parliament,  by 
Lord  Joachimi,  ambassador  from  the  Netherlands,  at  the  bar  of  the  House  : 
the  mode  of  presentation  was  exceptional  and  the  circumstances  peculiar. 
The  other  case  was  a  petition  of  the  authorised  agent,  and  a  foreigner,  at 
Augsburg,  the  chief  representative  of  the  Reimer  family  in  Bavaria, 
claiming  an  estate  in  India,  under  the  British  Crown.  It  was  presented 
by  Mr.  Dodson,  in  1871.  With  regard  to  the  House  of  Lords  there  seems 
to  be  no  question  but  that  foreigners  resident  abroad  are  entitled  to 
petition  that  House  in  any  appeal.  Diplomatic  complications,  however, 
might  arise  if  foreign  subjects  could  forward  petitions  without  their  coming 
through  their  own  authorities.  There  are  cases  in  which  petitions  have 
been  received  by  the  Government  direct  from  the  petitioners,  as  in  the 
case  of  the  Ncstorian  Christians,  the  Walladiians,  and  Circassians,  but 
their  applications  were  not  presented  to  Parliament  as  f>  -tit ions.  In  1 873, 
a  petition  from  Boulogne,  in  France,  and  signed  by  English  and  by  French 
subjects,  was  sent  direct  to  the  British  Foreign  Office,  and  a  similar  peti- 
tion was  received  from  Tours  in  1875. 

In  1849,  rules  were  drawn  up  that  all  foreign  ambassadors  should 
address  through  the  Foreign  Office.  Colonists  may  petition  direct.  In 
1827,  Lord  John  Russell  presented  a  petition  from  the  inhabitants  of 
Crete,  who  thought  themselves  included  in  the  Treaty  of  1X^7.  It  was  ai 
address  to  the  British  nation,  not  to  Parliament,  and  was  not  received  by 
the  Hou  -e  nj  ( Common  - 
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•i  ctlicr  on   the  assembling  of  the  >     \     I  1'ut    a   ///// 

•    .  I  not  i  :i!y  hind  the  ",<>   the 

which    may   In-    -i.;ncd     \>y    the    minister    under    SU 
power       It  in.t  untVe(|iicntly  happens  that   the   power  «(  rati- 
fying IT  rejecting  a  treaty,  is  vested  in  other  authorities   than 
that    which   conferred    the   power   to   negotiate.      Thus,  in  the 
t'nited    States    the    power   to   negotiate   is   conferred   by   the 
President,   but   tv>   treaty    is    binding    till    confinne<l    by   t 
thirds  of  the  senate. 

1  v  The  instructions  of  a  minister,  from  his  own  govern- 
ment, are  for  his  own  direction  only,  and  are  not  to  be  com- 
municated to  the  government  or  con  ••  to  which  he  is 
del'  lie  cannot  be  •  led  to  -how  them.  He. 

however,  may  be  directed  by  his  own  government  to  com  mil  - 
nil  ate  them  either  partially  or  ///  <-.r/<v;  .  •  r  it  may  be  left  to 
his  own  discretion  to  communicate  them  or  not.  as  he  may 

:n  expedient.  Hut,  without  such  permission,  specially 
kriven,  diplomatic  instructions  are  always  regarded  as  con- 
fidential communications,  with  the  contents  of  which  the 

eminent  t<>  which   he   i>   credited  has  no  ri^ht  to  be  m 
acquainted.      Instances   h  currcd    where    ignorant    and 

unskilful     ministers     have     commir  ';    such    instructions 

without  authority,  to  the  embarrassment  and  injury  of  then- 
own  government. 

It  is  the  dut\-  of  every  dipl<  ana  tic  a^c-nt.  on  his  arrival 
at  his  destined  po^t.  t<>  notif\-  the  ^o\-ernnu'iit  t<^  which   he  is 

redited.      In.  f  a  minister  of  one  of  the  higher  i 

he   is   furnished    \\ith  a  duly   authenticated  i"o]iy   of  his  letter 

lent  e.  wlii.  h  is  delivered  to  the  minister  of  foreign  aff. 
requesting  an  audience  of  the  s, , \dei-n  or  chief  magistrate  .  .f 
the  State,  for  the  purjio-e   of  delivering   the  original  1«  •  • 
credeii'          <   hai       S    d'allain  s,   and    other   Mibordin.r  :its. 

notify  their  arrival  to  the  minister  of  foreign  affairs  by  letter, 
at;  e  tim<  requi  til  in  audier  •  the  minister  for 

the  pu;-  T  delivering  their  letters  to  him. 

"  ).    The  mony   of  s,>/,-t>in  entry,  uhi'h  \\as  form. 

pra<ti-e.l  with  r>  '   to  am1  ther    ministers   of 

th.          '  J,  ifl    now    usually   dispt-nsed    with,   and    they 

•I  in  a   /v .  ii  the  same  mannei  'IHT 

mil      '  <  m    their  j  •  ition.   by  the  mini-1 

tliey  usually   deliver   their   original  -ice 
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(which  is  returned  to  them),  and  pronounce  a  short  compli- 
mentary discourse,  which  is  replied  to  by  the  sovereign  or 
chief  of  the  State,  to  whom  they  are  presented.  Such  pre- 
sentation and  reception  is  a  sufficient  acknowledgment  of 
their  official  character  to  enable  them  to  enter  on  their 
functions.1  Each  court  has  its  particular  ceremonial  for  the 
presentation  and  reception  of  foreign  ministers,  which  such 
ministers  conform  to  as  a  matter  of  etiquette. 

§  31.  Although  the  minister's  character  is  not  declared  in  Passports 
its  whole  extent,  so  as  to  secure  to  him  the  enjoyment  of  all 
his  rights,  till  he  has  had  his  audience  and  been  acknowledged 
and  admitted  by  the  chief  authority  of  the  State  to  which  he 
is  accredited,  he  is,  nevertheless,  under  the  protection  of  the 
law  of  nations  from  the  date  of  receiving  his  letter  of  credence, 
or  official  document  of  appointment.  In  passing  through  the 
country  to  which  he  is  sent,  in  order  to  reach  his  destined  post, 
he  only  requires,  in  time  of  peace,  a  passport  from  his  own 
government,  certifying  to  his  official  character.  But  in  time 
of  war  he  must  be  provided  with  a  safe-conduct,  or  passport, 
from  the  government  of  the  State  with  which  his  own  country 
is  in  hostility,  to  enable  him  to  travel  securely  through  its 
territories.  A  refusal  to  give  such  safe-conduct  is  a  virtual 
refusal  to  receive  or  admit  such  ministers.  '  If  they  under- 
take,' says  Vattel,  '  to  pass  privately,  and  without  permission, 
into  places  belonging  to  their  master's  enemy,  they  are  liable 
to  be  arrested  ;  and  of  this  the  last  war  furnished  a  signal 
instance.  An  ambassador  of  France,  going  to  Berlin,  by  the 
imprudence  of  his  guides,  took  his  way  through  a  village 
within  the  electorate  of  Hanover,  of  which  the  sovereign,  the 
king  of  England,  was  at  war  with  France.  He  was  arrested, 
and  afterward  sent  over  to  England.  As  his  Britannic 
Majesty  had  herein  only  made  use  of  the  rights  of  war, 
neither  the  court  of  France  nor  that  of  Prussia  complained  of 
it.2  Other  instances  of  the  detention  of  a  sovereign  or  am- 

'  Ambassadors  are  not  always  to  be  received,  either  on  account  of  the 
person  sending,  or  of  the  person  sent.  Thus  the  Pope  refused  to  receive 
the  ambassador  of  Henry  II.,  uho  was  sent  after  the  death  of  Thomas  a 
Becket,  on  account  of  the  person  sending  ;  and  the  people  of  (iaunt  re- 
fused to  receive  an  ambassador  from  Louis  XI.  of  France,  on  account  of 
the  person  sent,  who  was  a  barber.  In  January,  I7<;>  the  French  am- 
bassador, M.  Chauvelin,  was  ordered  to  <|uit  Filmland,  as  being  the  re- 
presentative of  a  regicide  government.  (James,  Nav.  Hist.,  vol.  i.  p.  46.) 

•   Flassan,  ///V/.  Dip.  Fran.,  tome  v.  p.  246. 
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•  r  arc  found  in  the  arrest  <>f  Richard   I.  of  Fn-Iand 
having  in.  ndm  t     by  the  l)ukc  of   Au-tria  in    I  [92  :  the 

an.  ':        Ln^lish    ambassador   t"    Yciii.  e    v,  hi!  :iv^ 
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the  plenipotentiaries  from  Frame  tn  S\vit/.cr!and  and  Na;> 

wh:  in^  through  Austria  in   i~<i$. 

-.:.  In  passing  through  tin-  territory  of  a  friendly  State, 
other  than  that  of  the  -oveniment  to  which  he  is  accredited, 
a  public  mini-ter,  or  other  diploma!  •  :ititled  to  the 

nd    protection   due   to   hi-,   official   character,  thoi. 
not  inve-:ed  with  all  the  pri\  :  and    immunities   which 

enjoys   in    the   country   to   wlv.-<  •••iment  he  is  -ent.      He 

lia-  a  ri-ht  of  innocent  pa^-a^c  through  the  dominions  of  all 
States  friendly  to  his  own  country,  -md  to  the  honours  and 
protection  which  nations  n  .  we  to  each  otlv 

diplomatic  agents,  according  to  the  dignity  of  their  rank  and 
official  character.-'  If  the  State  through  whi<  h  he  j)urp 

-  ha-  ju>t  rea-on  to  >u-pe<  t  hi>  •  t  to  be  unfriend!)-.  Of 

t' )  appreh(/nd  that  he  will  abu-e  this  ri^ht  by  inciting  its  people 
to  insurrection,  furnishing  intelli  to  it-  enemies,  or  plot- 

ting  against    the    safety    of    the    y,<  >\  ernmcnt.    it     may    V( 
properly, and  without  just  offence,  refu-e  such  innocent  p.. 
lint  if  an  innocent  ]  iiited  (and    it    is    always    ; 

sinned  to  be  by  a  friendly  pouer,  link's-    -;,e.  ially  denied 
is  entitled   to  \>  5D(  >  t  and  protection,  and  an\-  insult  or   injury 
to   him    is   regarded    a-   an    insult   or  injury,  both  to  th< 
whic  h  -end-  him,  and  that  to  \\hich  he  i-  sent.      The  following 
remark-  of  X'attel  <>n  the   .  -lation   of  the    French    minis- 

ters, on  tin-  I'o.  are    both    appropriate   and   jiM  :      '  Francis  I., 
kin       •   I  rani  e,  had  all  the  reason  in  the  \\orld  to  coinplar 
the    murder   of  his   ami  lors,    Kincoii    and    I 

horrible    crii;  .in-t    public-    faith   and   the   law   of  nations. 

These  two  persons,  destined,  the  one  to  Constantinople  and 

the  other  to   Yeliii  e,  havm;.;  embarked  on  t  he   1  'o,  \\  c: 
an<l     murdered,    in    appearance    by   order  of  the  < -f 

Milan.      'I  he    ne  ..f  the-    Fmpcr..r   (  ;  \     :     dis- 

••r  the  author  ol    the   murdi-r,  ;^a\  e   room    to  think  that   lie 


' 
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had  ordered  it,  or,  at  least,  that  he  had  tacitly  approved  of 
the  act.  And  as  he  did  not  give  suitable  satisfaction  con- 
cerning it,  Francis  I.  had  a  very  just  cause  for  declaring  war 
against  him,  and  even  for  demanding  the  assistance  of  all  other 
nations.  For  an  affair  of  this  nature  is  not  a  particular  dif- 
ference, or  a  litigious  question,  in  which  each  party  wrests  the 
law  over  to  his  side  ;  it  is  a  quarrel  of  all  nations  who  are 
concerned  to  maintain,  as  sacred,  the  right  and  means  of  com- 
municating together,  and  treating  of  their  affairs.'  In  time  of 
general  war  or  public  danger,  and  when  peculiar  caution  is 
necessary  to  be  observed  in  the  admission  of  strangers  within 
a  country,  although  an  innocent  passage  is  not  often  refused 
to  a  foreign  minister,  or  other  diplomatic  agent,  yet  it  is  not 
unusual  or  improper  in  such  cases  to  restrict  it  within  very 
narrow  limits  by  prescribing  the  particular  route  he  must 
travel.  Thus,  at  the  famous  congress  of  Westphalia,  whilst 
peace  was  negotiating  amidst  the  dangers  of  war  and  the  noise 
of  arms,  the  routes  of  the  several  couriers  sent  or  received  by 
the  plenipotentiaries  were  marked,  and  out  of  such  limits 
their  passports  were  of  no  protection.  The  Spaniards  found 
similar  maxims  to  prevail  even  in  Mexico  and  the  neighbour- 
ing countries.  The  ambassadors  were  respected  all  along  the 
road,  but  if  they  went  out  of  the  highway  they  were  to  forfeit 
their  rights.  Such  reservations  are  sometimes  necessary  to 
guard  against  spies  being  sent  into  a  country,  under  the  guise 
of  diplomatic  agents.1 

§  33.  The  public  mission  of  a  minister  may  be  terminated  Termina- 


in  various  ways,  as,  for  example,  by  his  death,  by  the  expira-   "" 


tion  of  the  period  of  his  appointment,  by  the  termination  of  missions 
the  special  negotiation  or  object  of  the  mission,  by  his  recall, 
by  the  death  of  his  sovereign,  or  a  radical  change  in  the 
sovereignty  or  government  of  his  State,  by  a  change  in  his 
diplomatic  rank,  by  his  own  withdrawal,  and  termination  of 
his  mission,  or  by  his  dismissal  by  the  government  to  which 
he  is  accredited.  Custom  has  established  particular  forms  of 
proceedings  applicable  to  each  case,  which  forms  are  followed 

1  Vattel,  Droit  des  Gens,  liv.  iv.  ch.  vii.  §§  84,  85  ;  Martens,  Causes 
Cdlebres,  tome  i.  p.  310  ;  Phillimore,  On  Int.  /.,/?<',  vol.  ii.  §§  172  175  ; 
(  larclen,  I)e  la  Diplomatic,  liv.  v.  §  26  ;  HefTtcr,  Droit  International^  §§  204, 
212;  Rayneval,  Institutions,  &c.,  Appcn.  No.  2  ;  Wicquefort,  A-  PAin- 
bassadcur,  liv.  i.  §  29  ;  Grotius,  A-  Jure  /•>'<•/.  <i<  /',/,.,  lib.  iv.  cap.  xviii. 
§  5  ;  Miruss,  A^  I-'.ump.  Gesandtschaftsrecht^  §  365. 
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<   H. 


By  death 
of  the 

minister 


.ittcr  i  if  (  ticiuette,  rather  than  of  strict  ri^ht  or  ob!: 
ti«-ii.  When.  by  any  of  tin-  circumstances  abo\e  meiitio: 
tin-  minister  is  suspended  from  his  functio-  :  in  wl  I 

in.  inner   \\\^   minimi    is   terminated,   lie    still    remains  cnti', 
by  •         '      ;.    to  .ill  the  privileges  of  his  public    t  haracter   until 
his  return  ti>  his  nati\e  country.      '1'he  time,  howc\er.  may  he 
limited    f,  ,r    such    return,    .it    the    termination    of    which    his 
privileges  will 

\.  Where  the-  mission  is  terminated  hy  the  death  of  the 
minister,  the  secretary  of  legation,  or,  if  there  he  no  -ecretary. 
the-  minister  of  some  allied,  or  friendly  po-.\  er.  pla>  als  ' 

:i    his   effects,   takes   ci    .          Qf  \\\^    hody.   and    makes   the 
arrangements  for  its  interment,  or  for  sending  it  honu-.       I 

il  authorities  do  not  interfere   unless    in    CESC   of  nece-sity. 
All  the  honours  and  respi-ct  due   to   the  minister  while  li\in;^r, 
are  usually  paid  to  his  remains  ;  '   and,  although,  in  stricti; 
the  personal  privileges  of  his  dependents  expire  with  the  li-r- 

mination  of  his  mission  by  death,  the  usage  of  nal  •   'ids 

to  the  widow,  family,  and  doine>tu  s  of  a  decea-ed  mini-ter, 
for  a  limited  period,  tin-  same  immunities  which  they  enj< 
during  his  lifetime.  The  validity  of  his  testament,  and  dis- 
po-ition  of  his  mo\ahle  propert\",  nb  intcst<it<>,  must  he 
determined  by  the  laws  of  his  «  .\\  n  country,  on  the  principle 
of  the  ex  tra-terri  tonality  of  his 


tl  •  •  i-~'itlic  British  Government         e    '-Mtli  I-  : 

to  unilrrt.ikc  :ln-   ])ic>r(iti<m  «(  tlic  French   in  I'n: 

•    tnnii  ami  •  oiirtcsy,  lli.it  MK  li  .1  -.vnuld    1 

t<>  the  Prussian  Government     The  archives  of  th<  .  Kml).i     . 

.  i-il   ID   the    Kn^hsh   .unl).i>-.ul"i.      i  /,-//' 

July  2: 

I     •        •    frmn    tlic    /\    ;///.///<>//*    /.'/'    /•  rnnicnt  i'f  .///   / 

.-  If  (ht-    A  .•     |  •    /  '//;/ 

(  h.  u  .   '.  \  i.  :  — 
'I7.S1 

ill  .t   '  in-tc  one  MI    inmr   \cs,fls  ill   thr    I    ' 

HOr  "Mil  ci  |  ;>cnni-s|,,n  •  >(  iln-  .mil).  •  • 

in.inyc.'  •)  i,c  SJI.H  (  ,i  from  duty  will  ati 

tin-  ftinci.il,  in  undress  uiufnnn,  ;tnd  ci.^ht  ;  1    !><•  l.imli 

Imily  I'c.iM-i  -       Tin-  i  oloill  -   i'I    th'  '  .il  h.tll- 

i  •  If.  nf  tl,'  '    the  ftinci.il   ti>  thr  tune  of  intern  • 

tin-        •  •      :m<>n  an  :.  .is  in':  as,  as  thi 

ilulr  \\hile   li\  in>,'.  thr   lim,  the 

•  if  the  fiinci.il  ,     • 
1  \\  hc.iti.n.  .  .     |>t.    in.    •  h.    i.    •'    :  ',  :     M.e 

: 
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.\<l.,    1.    II.    .      I 


CH.  x         RIGHTS   AND   DUTIES   OF    PUBLIC   MINISTERS  365 

§  35.  Where  the  mission  is  terminated  by  an  ordinary  By  his 
formal  letter  of  recall,  nearly  the  same  formalities  are  observed 
as  on  the  arrival  of  the  minister  at  the  court  to  which  he  is 
accredited.  He  delivers  a  copy  of  his  letter  of  recall  to  the 
minister  or  secretary  of  foreign  affairs,  and  asks  an  audience 
of  the  sovereign  or  chief  executive  for  the  purpose  of  taking 
leave.  At  this  audience  he  delivers  or  exhibits  the  original 
of  his  recall,  and  takes  his  leave  with  a  complimentary  address 
suited  to  the  occasion,  and  to  which  a  complimentary  reply  is 
usually  made.  But  if  he  is  recalled  at  the  request  of  the 
government  to  which  he  is  accredited,  for  misconduct  or  other 
objections,  he  would  neither  ask  nor  receive  an  audience  of 
leave.  If  recalled  on  account  of  a  misunderstanding  between 
the  two  governments,  the  peculiar  circumstances  of  the  case 
must  determine  whether  a  formal  letter  of  recall  is  to  be  sent 
to  him,  or  whether  he  may  quit  the  residence  without  waiting 
for  it ;  whether  the  minister  is  to  demand,  and  whether  the 
sovereign  is  to  grant  him,  an  audience  of  leave. 

Martens  relates  (t.  ii.  no)  that  in  1772  the  minister  pleni- 
potentiary of  the  Landgrave  of  Hesse-Cassel  to  France  was 
called  home.  He  was  much  in  debt,  and  his  French  creditors 
succeeded  in  prevailing  on  the  Minister  for  Foreign  Affairs  to 
refuse  to  grant  him  his  passport  until  their  debts  were  satis- 
fied. And  this  was  done,  but  not  without  the  protest  of  all 
the  other  foreign  ministers  in  Paris. 

§  36.  When  the  mission  is  terminated  by  the  expiration  of  By  expi- 
the  minister's  appointment,  as  in  the  case  of  embassies  of 
mere  ceremony,  or  of  special  negotiations  which  have  been 
accomplished  or  have  failed,  a  formal  letter  of  recall  is  not 
usually  sent  to  the  minister  by  his  own  government.  But  the 
formalities  of  taking  leave  are  nearly  the  same  as  in  case  of 
an  ordinary  recall  by  letter.  Where  the  diplomatic  rank  of 
the  minister  is  raised  or  lowered,  as  where  an  envoy  becomes 
an  ambassador,  or  an  ambassador  has  fulfilled  his  functions 
as  such,  and  is  to  remain  as  a  minister  of  the  second  or  third 
class,  he  presents  his  letter  of  recall,  and  a  letter  of  credence 
in  his  new  character. 

§  37-   Where    the    mission   terminates    by  the  decease  or  By  change 
abdication  of  the  minister's  own  sovereign,  or  the  sovereign 
to  whom  he  is  accredited,  it   is  usual    for    him    to    await    a 
renewal  of  his  letters  of  credence.      In  the  former  case,  a  mere 
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f  tin-  continuance-  of  his  appointment  '.  by 

the    5U  i    ot"  the   d         -     '1   or   i.    ;  n,  and   in 

the  latter,  new  letters  of  credence  are  sent  to  the   mini-tt  ;    I 
the    new    ruler.       If  a    radical    change    should 

t  in  the  character  or  organisation  ofhiso\\:          :n- 

inent.it  w  iiild  be  the  duty  of  the  minister  '  -:t  new  letters 

of  credent.  ,  or  a  ratifi'  ation  of  his  appointment    by    the    new 
.o\  eminent.      The     -,,\  eminent    to    which   h 

justified  in  declining  any  new  negotiations  with  him 

\\ithoiil    such    r.itification.  or   new   appointment.    or,    at    I-   .  I 
without   s.  uiK-   evidence   of    a   renewal   or    continuance   of  his 


pi  'Wl 

By  his  v    \Vhcn,   on   account   of  the   measure-   of  his   govern  - 

diimis        inent,  the  •       .'    a  which  he  n  -ides   thinks   fit    to   discontinue 
all  diplomatic  intercourse  \\ith  :<  minister,  this  js  usually  ii 
by  a  diplomatic  note  informing  him  of  that  fact,  and   offering 
him  his  pas-port.      Hut   when   the-  court   at   which   he 
thinks  fit  to  send  him  away  on  account  of  his  own  misconduct, 

it   is   usual    to   notify   his   ^overmnent   that  he  is  no  ]o: 

•  representative,   and    to   request    his    recall.       If  the 
Mice  be   of  an    a^^ravated    character,  he  may  be  dismi 

without   waiting   for  a    n-ca!l    by   his   own    X"\ernment.      The 

•.eminent  asking  such  a  rer.ill  may,   or  may  not.  .it  its  . 
option,    state   the    reasons    for   tin-    rei|iu-st;     the\-     cannot     be 
required.      It  is  -uftlcient  that  he  i-  no  lon^ei  'table.      In 

•  international  courtesy  would  require  his  immediate 

MI  all.      If,  h<»\\c\er.  the  reqin  -t  should  not  be  complied  with, 
his    dismissal    would    follow   a-    a   matter  of   course.       I  h 
done  by   a    simple    notification   and    the  offer  of   his    passport. 
The  dismissal  of  a  public  minister  for  per-,  mal  or  oflu  ial  mis- 

•  •  -f  disiv-pcct  or  hostility  to  t:  fl  m- 

ment  which  sent  him,   and    cannot    be   made    a    cai; 

State  has  a  ri^ht  to  send  to.  or  continue  at,  another  court, 
a  minister  who  is  ;.  illy  un.  to   that   court;   an 

attempt    to  do   so   is.   in    il  a  mark  of  di  :   and   un- 

•idlmess.       If  the  ^overninent  to  \\hnh  a  minister  i-    . 
dited.  refll         '  6  him,  his  position  is  similar  t<>   th.i* 

'led  oi  di-misscd  ;  that  i-.  h.e  has  no  tnini-ti 
,ins  liis  pri\  i!'  iiid    th.  ;.-tioiis   o|    his 

:itonalit\-    so    1..-         ,      ;       i       i.iiiis    in   the  cotmtr\-.       Hut 
the   time  ol  may   be   Imv  •     ular 
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period,  after  the  expiration  of  which  his  diplomatic  privileges 
cease  ;  or  if  he  engage  in,  or  contemplate,  any  act  not  con- 
sonant with  the  laws,  the  peace,  or  the  public  honour  of  the 
country  to  which  he  was  accredited,  the  courtesy  of  transit 
may  be  withdrawn.  The  diplomatic  character  will  not  be 
alloxved  to  be  made  a  cloak  for  the  infringement  of  inter- 
national or  municipal  laws.1  In  1848,  Sir  Henry  Bulwer,  the 
British  ambassador  in  Spain,  was  supposed  by  the  Spanish 
Government  to  be  lending  aid  to  some  disaffected  persons, 
and  thereby  to  be  causing  disturbances  in  different  parts  of 
that  country.  His  passport  was  given  to  him,  and  he  was 
requested  by  the  Spanish  Government  to  leave  Spain.  This 
incident  caused  a  rupture  in  diplomatic  relations  between  the 
two  countries  for  two  years.  Again,  in  1888,  Lord  Sackville, 
the  British  minister  to  the  United  States,  having  received  a 
letter  from  a  private  person  asking  advice  as  to  which  party  the 
writer  should  support  at  the  approaching  election  of  President, 
and  also  casting  reflections  on  the  rejection  of  the  Fisheries 
Treaty,  Lord  Sackville  replied  in  a  letter  marked  '  Private,'  in 
which,  among  other  things,  he  spoke  of  the  rejection  of  the 
treaty  as  '  unfortunate.'  Lord  Sackville  also  was  accused  of 
having  impugned  the  Government  of  the  United  States,  in 
interviews  with  reporters.  The  United  States  Government, 
considering  that  the  above-mentioned  answer  of  Lord  Sack- 
ville sanctioned  the  tone  of  the  letter  addressed  to  him,  and 
threatened  the  dignity,  security,  and  independence  of  the 
States,  called  the  attention  of  the  British  Government  to  the 
above  facts.  Lord  Salisbury  considered  that  it  was  hardly 
practicable  to  lay  down  the  principle  that  a  minister  is  pro- 
hibited from  privately  expressing  his  opinions  on  passing 
events  in  the  country  to  which  he  is  accredited,  and  stated 
that  he  was  awaiting  Lord  Sackvillc's  explanation  of  the 
expressions  said  to  be  used  by  him  to  newspaper  reporters. 
Hut  meanwhile  the  United  States  Government  sent  Lord 
Sackville  his  passports.  This  matter  caused  the  legation  to 
be  left  without  a  minister  until  after  the  formal  installation  of 
the  new  President  in  the  following  year,  the  first  secretary 
meanwhile  performing  the  duties  of  the  minister.  The  matter 


;^.  />»t\,  34  Con^.,  1st  Scss.  II.  nf  k.,  A'r  />/><-.,  No.  107  ;  Gushing, 
()pini<>>ts  of  U.^.  Attys.-(,,-n!.,  vol.  viii.  pp.  417,  4/3  ;  Merlin,  /\\:/>ciioi/>\ 
verb.  '  Miiiistrr  I'uhli".  V  §  5. 
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.  h'.wever,  supposed  to  be  basc.l  mi    political    re;i^.n->  i 
netted  with  the  then  approaching  election. 

Rei;  Ml    ministers   and   diplomats  N,    (»f    whatever 

[^    description,  are   bound  to  :  |   and  autho- 

thoritiei     rities  of  the  country   where    they    reside.      Any  di-r 

the   part   of    >uch   ofl'i- ers   or   agents,   i  .1     and  .  icnt 

1    :    9  '••'injj     their    recall;    or,    in   a      ra\atcd    C3 
dismissing  them  and  .sending  them  out  of  the  country.      Such 
off'  are    seldom,    if    ever.    committed    by   diplomatists   of 

character  and  experience  ;   but,  where  a  State  apjK>ints,   as  its. 
representatives    at    foreign    courts,   men   who  do   not    po , 
the    requisite   qualifications    f-T   the  ofli<  r.  it  is  liab'  'illy 

to    occasional    mortifications    at    the  conduct    ot    such  audits, 
but    to    the    risk   of  bcin<r    unnecessarilv    in\<''.\<d    in 

»~ 

international    difficulties.      Indeed,     nations    are     not     un  fre- 
quently involved  in   lon;^  and  bloody   wars  through  the  faults 
and    uiiskilfulness    of  their   public   ministers  and   dip. 
agents.1 

1    Hello,  DcrcJio  International,  pt.  iii.  cap.  ii.  r.   I  :    Hi-tTti  r.   I >>   :'f  In- 
tt-r>:  .  §§  206,  Jo7,  J  iJ  ;    \\ ':>  <|ucfort,    1  ><.  /".  /  .  .'  .    .,   liv.  i. 

§  20. 

:ii-r.il  I'onaparti-,  at  a  :  n  at  the  Tuilcru-.  •/.  rn:  •  up  to 

tin:  I'.ntish  ainliass.idnr  and  put  several  hurried  i|U'  $\  "i>- 1"  1.     '       :    t-rn- 
in^  the  JIM!;,  y  of  the  l'.nti-h  Cabinet  in  a  tone     •  r.     The 

made  a  respectful  bow,  but  gave  no  reply.     (Man.  <y"  AVi'.,  vol. 
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CHAPTER   XI 

OF   CONSULS   AND   COMMERCIAL   AGENTS 

I.  Origin  of  the  institution  of  consuls — 2.  Objects  of  consulates  in 
modern  times — 3.  Divisions  of  the  consular  organisation— 4.  Com- 
mission and  exequatur  -  -  5.  Consuls  have  no  representative  or 
diplomatic  character — 6.  Are  subject  to  local  jurisdiction— 7.  Have 
no  rank  except  among  themselves— 8.  Enjoy  certain  privileges 
and  exemptions — 9.  The  office  to  be  distinguished  from  the  per- 
sonal status  of  the  officer — 10.  If  exequatur  be  issued  to  a  citizen 
without  conditions — 11.  Opinions  of  text-writers — 12.  U.S.  laws 
respecting  foreign  consuls — 13.  Duties  and  powers  respecting  their 
own  countrymen — 14.  They  have  no  civil  or  criminal  jurisdiction— 
15.  The  granting  of  passports — 16.  Certificates,  acknowledgments, 
&c. — 17.  Can  afford  no  refuge  from  civil  process — 18.  Engaging  in 
trade — 19.  Judicial  decisions  on  public  character  of  consuls— 

20.  Powers  and  privileges  extended  by  treaty  and  municipal  law— 

21.  Consuls  of  Christian   States  in    the  East— 22.  Opinion   of   Mr. 
Attorney-General  Gushing — 23.  System  extended  to  China  and  else- 
where— 24.    Foreign  Jurisdiction  Act — 25.    Treaties   with   Japan— 
26.  French  laws  and  regulations— 27.  Remarks  of  U.  S.   commis- 
sioner on  treaty  of  1844 — 28.  Acts  of  Congress  for  carrying  treaties 
into  effect — 29.  Controversies  between  subjects  of  foreign  States  in 
Oriental  countries — 30.  International  Courts  of  Egypt — 31.  Consti- 
tution of  these  tribunals. 

§    I.  TllE  institution  of  a  foreign  consulate  originated  in  the  Origin  of 
earlier  part  of  the  middle  ages,  in  sending  officers  or  persons  Ju*i^*0/ 
from  one  country  or  city  to  the  seaports  and  towns  of  foreign  consuls 
States,  for  the  purpose  of  protecting  the  national  commerce, 
especially  in   matters  of  shipwreck  and  of  adjusting  disputes 
between  sailors  and  merchants  of  their  own  country.      In  the 
absence  of  regular   ambassadors,  or   other  public   ministers, 
these  commercial   agents   sometimes   acted   in    the    capacity 
of  representatives  and   diplomatic  agents  of  their  respective 
States,  and  not  unfrcqucntly  assumed  and  cxcrci^rd  jurisdic- 
tion and  authority  over  the  merchants  and  citizens  of  their 
own  countries  in  foreign  ports  and  cities.      In  the  ports  of  the 
Haltic  and    Mediterranean,  where  foreigners  were  compelled 
to   live    in    particular  quarters  of  the  town,  they   some-time's 
exercised  great  power  over  their  own  countrymen,  and  were 
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§  3.  The  consular  organisation  is  usually  divided  into  con-  Consular 
suls-general,  consuls,  vice-consuls,  and  consular  or  commercial  ° 
agents.  Some  States  have  only  the  single  office  of  consuls. 
Consuls-general  exercise  their  functions  over  several  places, 
and  sometimes  over  a  whole  country,  giving  orders  and  direc- 
tions to  all  consuls,  vice-consuls,  and  commercial  agents  of 
their  government  within  the  same  State.  English  vice- 
consuls  are  usually  appointed  by  the  consul,  subject  to  the 
approbation  of  the  foreign  secretary  of  State.  Other  countries 
have  adopted  a  different  system  of  appointment.  This  de- 
pends entirely  upon  the  institutions  of  the  particular  State, 
and  is  not  governed  by  any  rule  of  international  jurispru- 
dence. It  is  sufficient  for  the  State,  to  which  the  consular 
officer  is  sent,  to  know  that  he  has  been  appointed  by  the 
proper  authority  of  his  own  government.  By  whatever  names 
these  officers  are  designated,  their  powers  and  duties  in 
Christian  countries  are,  generally  speaking,  the  same  ;  these 
we  shall  now  proceed  to  discuss  under  the  general  name  of 
consul. 

§  4.  A  consul  receives  a  commission  from  the  proper  Commis- 
authority  of  his  own  government,  a  duplicate,  or  properly 
authenticated  copy,  being  forwarded  to  the  ambassador  or 
minister  of  the  same  State,  at  the  court  of  the  country  in 
which  the  consul  is  to  officiate,  in  order  that  he  may  apply 
for  the  usual  exequatur  to  enable  him  to  enter  officially  upon 
his  consular  duties.1  This  is  usually  issued  under  the  great 
seal  of  State,  and  made  public  for  the  information  of  all  con- 
cerned. On  arriving  at  his  post,  the  consul  usually  furnishes 
the  principal  public  authority  of  the  place  with  a  copy  of  his 
commission,  stamped  with  his  consular  seal.  On  receiving 

§  i  ;  Moreuil,  Manuel  tics  Agents  Con.,  introduction  ;  Mensch,  Manuel 
dii  Consulat,  pt.  i.  ;  Riquelme,  Dereclw  Pi'th.  Int.,  lib.  ii.  cap.  Ad.,  iii.  ; 
Dalloz,  Repertoire,  verb.  '  Consul,'  §  i  ;  Warden,  Treatise  on  Consuls  ; 
Borel,  Fonctions  des  Consuls  ;  Santos  et  Barreto,  Traite  du  Consulat  ; 
Bursotti,  Guide  dcs  Agents  Consnlaires  ;  De  Podio,  Juridietion  des 
Consuls  ;  Bynkershoek,  De  Fon>  l.e^at.,  lib.  v.  cap.  x.  ;  Vattel,  l~>roit  des 
Gens,  liv.  ii.  ch.  ii.  §  34. 

1  The  British  Government  refused  the  exequatur,  in  1869,  to  one 
Major  Haggerty  (who  had  been  sent  by  the  United  Stales  as  consul  in 
Glasgow),  because  he  had  been  mixed  up  in  Fenian  intrigues..  Ii 
United  States  Government,  in  1866,  withdrew  the  exequatur  from  one 
:,  Consul  for  ( Mdenbur.;,  because  he  had  refused  to  appear  before 
the  Supreme  Court  of  the  Slate  of  New  York,  to  defend  an  ai  tiou  brought 
against  him,  on  the  ground  that  he  uas  a  consular  otlii  >  i 
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discretion  of  the  government  which  they  have  offended.  A 
distinction,  however,  is  made  between  personal  offences  and 
official  acts  done  under  the  authority  and  direction  of  their 
own  government.  The  latter  are  matters  for  diplomatic 
arrangement  between  the  respective  States,  and  are  not  pro- 
perly justiciable  by  the  local  courts.  Consuls  are  subject  to 
the  payment  of  taxes,  and  municipal  imposts  and  duties  on 
their  property  or  trade,  and  the  municipal  charges  incident  to 
their  personal  status,  and  from  which  they  are  not  exempted 
by  the  privileges  of  their  office.1 

§  7.  '  Consuls,'  says  Phillimore,  '  have  no  claim  to  any  They  have 
foreign  ceremonial  or  mark  of  respect,  and  no  right  of  prc-  g°Cg*° 
cedence,  except  among  themselves,  according  to  the  rank  of  amon? 
the  different  States  to  which  they  belong.' 2  But,  as  already 
stated,  the  present  tendency  is  to  consider  all  sovereign  and 
independent  States  as  equal  in  rank,  with  respect  to  cere- 
monial and  precedence,  and  consuls  of  foreign  States  of  the 
same  rank  in  the  consular  hierarchy  should  have  precedence 
among  themselves,  according  to  the  dates  of  their  respective 
exequaturs.  The  rank  which  they  hold  among  the  officers  of 
their  own  State,  civil  or  military,  is  regulated  by  the  laws 
of  their  own  State,  and  is  not  a  matter  of  international  juris- 
prudence, nor  does  it  come  within  the  province  of  the  State 
where  they  reside  to  interfere  in  any  differences  between 
officers  of  a  foreign  government,  with  respect  either  to  rela- 
tive rank  among  themselves,  or  to  their  authority  over  each 
other.3 

1  Wicquefort,  DeFAmbass.,  liv.  i.  §  5;  Clark  i>.  Cretico,  i  Taunt.  7v'.,  106. 

;  Phillimore,  On  Int.  Law,  vol.  ii.  §  246. 

3  British  Consular  Officers  take  rank  in  their  respective  grades  among 
their  colleagues  at  the  port  of  their  residence,  in  conformity  with  the  rules 
prescribed  by  the  Congress  of  Vienna  for  diplomatic  agents,  viz.,  seniority 
according  to  official  title  and  to  priority  of  recognition.  The  rights  and 
privileges  of  Consular  Officers  are  of  two  kinds  :  those  defined  by  treaty 
and  those  regulated  by  local  law  or  custom.  Consular  Officers  should 
maintain  their  right  to  privileges  or  exemptions  which  by  treaty  or  by 
custom  they  may  be  fully  entitled  to  demand,  but  they  must  not  aim  at 
more  ;  and  in  any  case  of  difference  of  opinion  between  them  and  the 
officers  of  other  Governments,  they  must  avoid  giving  offence,  and  should 
conduct  the  controversy  in  a  spirit  of  conciliation  calculated  to  lender 
unnecessary  the  reference  which,  if  the  difference  cannot  be  arranged, 
must  be  made  by  the  Consular  Officer  to  the  British  Secretary  of  State. 

In  the  countries  where  it  may  be  the  custom  for  foreign  Con-ails  to 
hoist  the  national  flags  of  their  respective  nations  over  their  residences, 
the  flag  to  be  hoisted  by  liritish  Consular  Officer-,  is  the  I'nion  lack. 

If  the  regulations  of  the  country  or  of  the  place  in  which  the  Consular 


INTERN  :     LAW  OB    • 

Enjoy  .\'ih"ii\.h  <  .  •  . 

»nd  ' 


;P-  •  ity,  and    :  '  tin  pr 

• 


I.  I  by  prival  pri 

ident  to  t:  '1  which    result    from  t! 

appointed    and 

but  \\hnh  an-  not  i  .  b)    Great    I'fitain.      '1  luis 

llu-  ll.i:;,  and  place  tl.  the 

iiitry    they    i  r   their  nid, 

although     their     1).  .  .  :niciliary    vi-it    and 

n'h.    the    pai  i    ai-hi\-e-   <  .1"    the-  •        .     .   in 

:ipt    tVoin    vci/ure  or  detention,  and    >oldi« 
not  he  (juai  tered  in  th-  -ular   re-idem  e.      In  additio- 

. 

!\  ,  tin-  i 
•  !i<ii>t  tl.' 

• 

• 

hut   th  Naval  O 

• 
••id  tlit-m.  on  th- 

\\  l-ll   [»  li  •!!. 

inoni.il  ::t  (ill  tl:- 

.ll  .mil   ' 

.  the 
• 
• 

Co  rani 

.il    .  .,       9  th,  1 

'  -     ........  .  ,       nrith,  I 

. 
' 

•     ill.-    I  '  : 
• 

\    v 

. 

' 


CH.  xi  OF    CONSULS    AND    COMMERCIAL    ACKNTS  3/5 

these  privileges  custom,  in  some  countries,  has  added  others 
of  the  same  kind  ;  and,  in  general,  a  consul  is  entitled  to  all 
those  which  have  been  allowed  to  his  predecessors,  unless  a 
formal  notice  has  been  given  that  they  will  no  longer  be 
extended  to  his  office,  or  to  consuls  of  other  States  in  the 
country  where  he  resides.  To  grant  privileges  and  immunities 
to  consuls  of  one  country,  which  are  not  allowed  to  those  of 
another,  may  give  just  cause  of  complaint.  It,  however,  is 
necessary  to  distinguish  between  what  they  are  absolutely 
entitled  to  by  the  rules  of  international  law,  and  what  is 
sometimes  allowed  as  a  matter  of  comity,  or  conceded  by 
treaty  stipulations. 

§  9.   It  is  conceded  that,  so  far  as  the  law  of  nations  has  Office 
established  fixed  rules  with  respect  to  consular  exemptions, 
the  subject  is  withdrawn  from  the  domain  of  municipal  juris-  from 
prudence,  and  the  officer  may  claim  all  the  rights  and  privi-  officers° 
leges  which  are  accorded  to  him  by  that  general  and  higher 
code  under  the  protection  of  which  his  office  is  placed.     But 
there  has  been  much  difference  of  opinion  among  writers  on 
international  law,  respecting  what  rights  and  exemptions  are 
accorded  to  consuls  by  that  code.  This  difference  of  opinion, 
however,  seems    to   have   arisen,  in  a  great  degree,  from  not 
distinguishing  between  those  which  result  from  the  personal 
status  of  the  officer,  and  those  which  pertain  to  the  office,  and, 
with  respect  to  the  latter,  between  those  which  are  conceded 
by  treaty  or  municipal  law,  and  those   which  are  established 
by  the  positive  law  of  nations,  or  the  general   rules  of  inter- 
national comity.      In   considering  their  rights  and  privileges 
of  exemption,  consuls  may    be  divided    into    three   distinct 
classes  :   first,  those  of  foreign  birth  sent  to  a   country  espe- 
cially as  consuls,  who   owe   no  allegiance  to  the  State  where 
they  reside,  and  who  hold  no  property,  engage  in  no  business, 
and   have  no  residence  there,  other   than   their   official  one ; 
second,  those  of  foreign  birth  and  allegiance,  who  hold   pro- 
perty, engage  in  business,  and  have  a  fixed   residence  in   the 
country  ;  and  third,  those   who  are  citi/ens   and   residents  of 
the  country  in  which  they  exercise  the  functions  of  the  con- 
sular office,  under  a  foreign   government.      It  is  manifest  that 
the  rights  and  privileges  of  these  different  classes  of  persons 
must  be  essentially  different,  ami    according   to   the   personal 
status  of  each.      Nevertheless,    all    must    alike    have    certain 
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but  if  he  be  received  without  conditions,  he  has  the  same 
rights  as  though  he  owed  no  allegiance  to  the  State  which  re- 
ceives him.  It  is  true  that  consuls  have  no  right  of  extra- 
territoriality, but  they  have  certain  rights  and  privileges  which 
pertain  to  their  office  and  which  are  accorded  to  them  by  the 
law  of  nations,  just  as  much  as  the  right  of  extra-territori- 
ality  belongs  and  is  accorded  to  a  public  minister.  Where  a 
citizen  of  a  State  is  appointed  to  a  foreign  consulate  in  the 
State,  it  is  optional  with  his  government  to  refuse  to  permit 
him  to  hold  the  office,  or  to  attach  conditions  to  his  holding 
it.  But  suppose  he  be  recognised  as  such  consul  without  any 
conditions.  Reason  and  analogy  would  lead  us  to  the  con- 
clusion that,  if  no  conditions  are  imposed  in  the  exequatur, 
the  citizen  who  is  consul  of  a  foreign  State  is  entitled,  as 
much  as  an  alien  consul,  to  the  privileges  and  exemptions 
which  necessarily  pertain  to  that  office  ;  and  it  is  believed 
that  this  conclusion  is  sustained  by  the  authority  of  text- 
writers.  The  difficulty  is  to  determine  what  privileges  and 
exemptions  properly  pertain  to  the  office  of  consul,  or  are 
necessary  for  the  due  performance  of  its  duties. 

§11.  The  consulate,  as  it  now  exists  in  Christian  countries,  When 
being  of  modern  origin,  and  having,  in  a  measure,  grown  up  ^  ^ 
with  the  development  of  commerce,  we  cannot  expect  to  find,  country 
in  the  older  works  on  international  law,  any  very  clear  dis- 
cussion of  the  duties  and  privileges  which  pertain  to  the 
consular  office.  On  this  point  we  must  look  mainly  to  the 
writings  of  more  recent  publicists,  and  even  these  are  very 
far  from  satisfactory,  the  opinions  and  doctrines  which  they 
announce  being  often  conflicting  and  sometimes  totally  irre- 
concilable. Hornc  says  that  consuls,  whether  aliens  or  sub- 
jects of  the  State  in  which  they  reside,  '  enjoy  exemption 
from  taxes  and  personal  services,  and  their  houses  are  exempt 
from  the  burthen  of  lodging  troops.'  He  also  says  that 
citizens  cannot  accept  a  consulate  of  a  foreign  power  without 
the  permission  of  their  own  government,  but  that,  having 
received  such  permission,  they  cease,  temporarily,  to  be  sub- 
jects of  the  prince  in  whose  territory  they  reside.  This  last 
doctrine  is  not  sustained  by  the  authorities  to  which  he  refers, 
nor  is  he  correct  in  stating  that  consuls  arc  exempt  from 
taxes.  Mr.  dishing  has  gone  to  the  opposite  extreme,  with 
respect  to  citizens  who  hold  consulates  of  foreign  States.  It 
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be  an  interference  with  his  performing  the  duties  of  his  office. 
Again,  the  same  principle  which  would  require  him  to  perform 
jury  and  militia  duty,  would  require  him  to  perform  the  duties 
of  other  municipal  offices.  In  many  countries  the  acceptance 
of  such  offices  is  obligatory  upon  the  citizen,  and,  as  their 
terms  are  sometimes  for  years,  the  performance  of  their  duties 
would  absolutely  and  totally  preclude  the  performance  of  the 
duties  of  a  consulate.  Undoubtedly  a  State  may  impose  these 
duties  upon  any  and  all  of  its  citizens ;  but  if  it  consents  that 
one  of  them  may  hold  a  foreign  consulate,  it  parts  with  this 
right,  so  far  as  that  citizen  is  concerned,  until  it  revokes  the 
exequatur  which  it  has  granted.  Its  right  to  refuse  the 
exequatur,  in  the  first  instance,  or  to  revoke  it  at  any  time 
afterward,  is  universally  conceded.1 

§    12.  The  federal  legislation,  on  the  subject  of  foreign  con-  Jurisdic- 

suls  in  the  United  States,  so  far  as  it  has  gone,  accords  with  tlon  °.ver 

consuls 

the  general  spirit  of  international  jurisprudence,  as  announced  in  United 
by  the  doctrines  of  the  best  writers.  Section  9  of  article  I  states 
of  the  Constitution  disqualifies  a  person  from  holding,  at  the 
same  time,  without  the  consent  of  Congress,  an  office  under 
the  federal  government,  and  under  any  foreign  prince  or  State. 
And  section  2  of  article  3  accords  to  every  foreign  consul  the 
privilege  of  being  sued  in  the  federal  courts  ;  and  section  9 
of  the  judiciary  Act  of  1789  gave  to  the  federal  courts  exclusive 
jurisdiction  of  all  suits  against  consuls  and  vice-consuls,  with 
certain  exceptions,  enumerated  in  the  act.  It  has  been 
decided  that  these  privileges  comprehend  foreign  consuls,  who 
are  also  citizens,  and,  also,  that  where  a  foreign  consul  is  sued 
jointly  with  others,  it  brings  his  co-defendants  within  the 
jurisdiction  of  the  federal  courts,  by  unavoidable  implication. 
The  object  of  this  exclusion  of  the  State  courts,  says  the  New 
York  court  of  appeals,  is  not  to  exempt  a  consul  from  liability 
to  respond  to  his  creditors,  or  to  answer  for  his  misconduct,, 
but  to  keep  within  the  control  of  the  federal  government, 
and  subject  to  the  authority  of  its  courts,  all  cases  and 
controversies  which  might  in  any  degree  affect  our  foreign 
relations.  Mr.  dishing  argues  that,  inasmuch  as  citizens 
holding  foreign  consulates  arc  not  specially  exempted  by  the 

1  Home,  On  Diploma  r,  sec.  i.  §  13  ;  Martens,  (////,/,•  /)i/>tnni<i/ii/nt-y 
tome  i.  §  74  ;  (iarden,  Dr  /,/  /)//>/<>>>;,///,•,  toinci.  p.  3^3  ;  !><•  '  len  q,  <iniiic 
l'i-'itii]i/<\  liv.  i.  rh.  i.  §  4  ;  Gushing,  Of>ini,>n\- nf  I  '.  S.  Atfys.-dcnl.,  \ol.  viii. 
p.  i'  >//tfr  tit/  <  'onsul  '  h.  iv. 
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in  certain  kinds  of  disputes,  more  especially  those  relating  to 
matters  of  commerce,  which  though  not  binding  upon  the 
tribunals  of  the  place,  are  so  upon  those  of  his  own  country. 
But  these  special  powers  of  a  consul  belong  rather  to  the 
municipal  laws  of  his  own  State  than  to  international  juris- 
prudence.1 

§  14.   As  consuls,  in  Christian  countries,  do  not  enjoy  the  Marriages 
privileges  of  extra-territoriality,  and  have  no  jurisdiction  over  ^vorces 
their  own   countrymen   (unless  conceded  by  treaty),  which  is  byconsuls 
recognised  by  international  law,  it  follows  that  all  exercise  of 

o  J 

such  jurisdiction,  even  by  consent  of  parties,  produces  no 
effect  in  foreign  tribunals,  whatever  it  may  have  in  those  of 
their  own  State.  Thus,  marriages  and  divorces  by  consuls, 
although  valid  in  municipal  law,  are  not  so  in  international 
law,  nor,  as  a  general  rule,  even  in  their  own  countries, 
for,  as  the  consul  has  no  extra-territoriality,  and  is  not  an 

1  The  principal  duties  of  the  British  Consul  are  those  enjoined  by 
the  Consular  Act,  6  Geo.  IV.,  c.  87  ;  by  the  Acts  relating  to  the  Slave 
Trade,  5  Geo.  IV.,  c.  113,  6  and  7  Viet.,  c.  98  ;  by  the  Acts  relating  to 
the  Mercantile  Marine,  viz.  17  and  18  Viet.,  c.  104,  18  and  19  Viet.,  c. 
91,  25  and  26  Viet.,  c.  63,  30  and  31  Viet.,  c.  124.  Some  sections  of  the 
Consular  Act  have  been  repealed  or  have  been  altered  by  order  in 
Council.  Section  18  of  this  Act  allows  Consuls  to  relieve  shipwrecked 
and  distressed  British  subjects,  but  their  powers  in  this  respect  are 
limited  to  what  they  may  be  authorised  to  do  under  instructions  from  the 
British  Government.  A  special  distinction  is  made  between  persons  who 
come  under  the  classes  of  seafaring  or  non-seafaring  British  subjects. 
Section  20  of  the  same  empowers  Consuls-General  and  Consuls  to  ad- 
minister oaths  and  to  act  as  notaries,  and  the  Act  18  and  19  Viet,  cap.  42, 
extends  this  power  to  Consular  Officers  of  other  ranks.  See  also  1 5  and 
1 6  Viet.,  c.  86,  §  22.  Whatever  measures  of  quarantine  may  be  adopted 
within  the  district  of  any  British  Consular  Officer  should  immediately  be 
made  known  by  him  to  the  Secretary  of  State,  and  to  any  British  Naval, 
Military,  or  Colonial  authority  who  may  be  within  reach,  and  he  should 
equally  report  the  appearance  of  any  fever  or  disease  having  a  contagious 
or  infectious  character,  and  whether  affecting  human  or  animal  life. 
Whenever  British  Consular  Officers  have  reason  to  believe  that  there  are 
any  next  of  kin,  in  England  or  elsewhere,  to  deceased  British  subjects 
dying  abroad,  they  should  communicate  in  the  first  instance  with  those 
persons.  See  also  the  Consular  Salaries  and  Fees  Act,  1891. 

Great  Britain  has  hitherto  refrained  from  entering  into  conven- 
tions witli  civilised  foreign  States  defining  the  powers  of  her  Consuls 
in  such  States  She  has,  however,  entered  into  a  Declaration  with 
Denmark  (1877),  with  Italy  (1877),  and  with  Russia  (1880)  with  re- 
gard to  the  disposal  of  the  estates  of  deceased  seamen  who  shall  die  on 
board  ship  ;  she  has  also  agreed  with  France,  Germany,  and  Swede- n  and 
Norway  on  the  same  subject.  She  has  entered  into  Agreements  with 
France  (1879),  with  Germany  (1879),  and  with  Italy  (1880)  for  mutual 
arrangements  for  the  reciprocal  relief  of  distressed  seamen.  Shi  has  also 
entered  into  Agreements  (see  p.  268)  concerning  deserters  from  merchant 
ships.  All  of  which  matters  rome  under  the  jurisdiction  of  Consuls. 
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§  1 5.  Consuls  are  usually  allowed  to  grant  passports  to  The 
subjects  of  their  own  country  living  within  the  range  of  their  ^Ta 
consulates,  but  not  to  foreigners.     They,  however,  are  usually  passports 
required  to  put  their  vise  upon  the  passports  of  foreigners 
who  embark  from  the  place  of  their  consulate,  to  go  to  their 
(the  consuls')  country.     But   this,  again,  is  a  matter  of  local 
law  of  their  own  State.     Passports,   to    be  valid,  should  be 
given  by  the  proper   minister  of  the  country  of  the  person 
using  them,  or,  at  least,  by  the  minister  of  that  country  at  the 
court  of  the  State  in  which  they  are  to  be  used  ;  usage  has, 
nevertheless,  extended  the  same  effect  to  passports  issued  by 
consuls,  within  their  consular  jurisdiction.1 

§  1 6.  Consuls  are  frequently  required  to  give  certificates  Certifi- 
relating  to  matters  of  fact  connected  with  the  commerce  of  ° 
their  fellow-countrymen,  and  of  merchant  vessels  of  their  own 
State.     Such  certificates,    under    seal,  receive  full  faith  and 
credit  in  the  courts  of  the  country  where  such  fact  is  collate- 
rally called  in  question.     The  laws  of  most  States  make  it  the 
duty  of  their  consuls  to  take  acknowledgment  of  deeds  for 
the  conveyance  of  real  estate,  the  depositions  of  witnesses  in 
civil   causes,   &c.  ;  but  the   legal  effect  to  be  given  to  such 
acts  must,  in  general,  be  determined  by  municipal  law.2 

tome  ii.  p.  52  ;  Gushing,  Opinions  of  U.  S.  Attys.-GenL,  vol.  vfi.  p.  18  ; 
vol.  viii.  p.  98  ;  Kent  v.  Burgess,  n  Simons  R.,  361. 

1  British  Consular  Officers  will  rarely  be  called  upon  by  British  sub- 
jects for  passports  ;  inasmuch  as  if  local  regulation  should  require 
foreigners  on  entering  the  local  territory  to  be  provided  with  passports, 
those  documents  should  antecedently  be  procured  by  travellers  ;  but  if  at 
any  time  British  subjects  should  prove  to  a  Consular  Officer  that  a  pass- 
port or  other  document  from  him  is  requisite  to  enable  them  to  travel  in 
or  to  pass  out  of  the  locality,  he  may  consider  himself  authorised  to  grant 
such  document  or  passport.  Whenever  local  regulations  require  that 
foreigners  passing  through  a  place,  where  a  Consular  Officer  of  their 
nationality  is  stationed,  should  have  their  passports  vt's/s  by  such  Officcr 
he  may  affix  such  visa  ;  but  before  doing  so  he  should  satisfy  himself,  so 
far  as  possible,  that  there  is  no  objection  to  such  proceeding,  and  that  the 
applicant  is  really  a  British  subject  ;  for  in  no  case  is  a  British  Consular 
<  ifticer  allowed  to  viscr  the  passport  of  a  person  not  a  British  subject,  or 
not  holding  British  employment.  This  remark  equally  applies  to  the 
j^rant  of  a  passport.  (Brit.  F.  O.  Inst.  ;  Martens,  Guide  Diplomatique^ 
§  78  ;  Kynn,  British  Consul's  Handbook,  pp.  36,  55  ;  Mensch,  (iuidc  t/it 
Consulat,  pt.  i.  ch.  ix.) 

'  British  Consular  Officers  are  instructed  to  be  careful  not  to  i^rant  a 
certificate  of  any  fact  of  which  they  have  not  accurately  ascertained  the 
truth.  It  is  their  duty  to  take  especial  care  that  they  are  not  entrapped 
into  affording  assistance  to  tin-  commission  of  fraud  upon  her  Ma 

revenue,  or  into  giving  the  weight  of  their  authority  to  slander,  and  thus 
do  an  injury  to  an  innocent  person  by  daina;jin:.'.  his  i  har.tcter.  But 
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done   to   his    fellow-COUntiymen     by    depriving    them    of    the 
ordinary  ri;.dit  of  trial,   or  by  distinguishing  unfavourably  be- 
en them  and  <  iti/.ens  of  the  State   where  hef  and  to 
which   the  tribunals    belong,   he  should   make   repress  ntal 
to   his  own   government,  to  whom   it   belongs  to  reiju: 
p'.a-iation  and  satisfaction.      lie  has   no  diplomatic   authority 
to  demand    either   the   one   or   the   other.       Nevertheless,  b 
judii  ioiis  but  firm  ;                           id  the  exertion  of  his  personal 
and    official    influence   with    the  local    authorities,   he    may 
mm  h  toward    -e.-urin;^  the   just   rights   of  his   countrymen,  or 
in  miti'^atiii;^  the  severity  of  their  punishment  for  theoffei. 
mmitti 

§  I  S.  Some  State,  permit,  and  others  forbid,  their  consuls 
to  trade.  As  alread\-  stated,  a  consul  ent^a^ed  in  trade  is,  in 
all  that  concerns  that  trade,  subject  to  the  local  laws,  and  to 
the  local  jurisdiction,  in  the  same  way  as  a  native  merchant. 
Their  consular  iharaeter  gives  them  n«>  privileges  in  tr.. 
either  in  peace  or  war.  'Tin  character  of  Consul,1  s.iys  I .,  ,rd 
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Stowcll,  '  does  not  protect  that  of  a  merchant,  united  in  the 
same  person.'  It  is  certainly  a  very  objectionable  practice  to 
permit  consuls  to  engage  in  trade,  and  has  so  been  regarded 
by  the  best  writers  on  international  law.  It  necessarily  brings 
them  in  competition,  and  not  unfrequently  in  conflict,  with 
the  merchants  of  the  place  wrhere  they  reside,  and  conse- 
quently weakens  or  destroys  their  official  influence.1 

§  19.  The  public  character  of  consul  has  frequently  been  Public 

olin.n.ctPT 

the  subject  of  judicial  decision  in  the  prize  courts  and  muni-  of  co'nsui 
cipal  tribunals  of  France,  Great  Britain,  and  the  United  States. 
The  cases  of  the  Marquis  de  la  Fuente  Hermosa,  decided  by 
the  Cour  Royale  de  Paris,  in  1842,  and  that  of  M.  Seller, 
decided  by  the  Cour  Royale  d'Aix,  in  1843,  are  leading  cases 
in  France  ;  those  of  Barbuit  and  Cretico,  in  England.  The 
courts  of  the  United  States  have  generally  followed  the 
English  decisions  on  this  subject.2 

§  20.  Rights,    privileges,   and    immunities  are  sometimes  Treaty 
conceded  to  consuls  by  treaty  stipulations,  which  they  are  not 

1  It  was  decided  in  a  Circuit  Court  of  the  United  States  that  where  a 
foreign  Consul  is  carrying  on  trade  as  a  merchant  in  the  enemy's  country, 
his  Consular  residence  and  character  will  not  protect  that  trade  from 
interruption  by  the  seizure  and  condemnation  of  his  property  as  enemy's 
property  ;  and  notwithstanding  his  Consular  character  he  is  to  be  con- 
sidered in  all  commercial  transactions  as  on  the  same  footing  as  any  other 
resident  merchant.  (The  '  Pioneer,'  Blatchf.,  Pr.  Cas.,  666.) 

*  Barbuit's  Case,  Talbofs  Cases  in  Equity,  p.  281  ;  Clarke  v.  Cretiro, 
4  Burr.  R.,  1481  ;  Viveash  v.  Becker,  3  M.  andSel.  R.,  297  ;  the  '  Indian 
Chief,'  3  Rob.,  26  ;  Arnold  v.  U.  Ins.  Co.,  I  John.  R.,  363  ;  Griswald  V. 
Waddington,  ibjohn.  R.,  346.  In  the  case  of  the  '  Nina'  (2  L.R.P.C.,  38), 
the  Privy  Council  was  of  opinion  that  the  protest  of  a  foreign  Consul  does 
not  ipso  facto  operate  as  a  bar  to  the  prosecution  of  a  suit  for  wages.  The 
'  Golubchick'  (i  W.  Rob.,  148)  decides  that  the  jurisdiction  of  the  court 
of  Admiralty  cannot  depend  upon  the  will  of  a  foreign  Consul  ;  that  as  he 
cannot  confer  the  jurisdiction  so  he  cannot  take  it  away.  If  the  Consul 
protests,  but  advances  no  reason,  the  suit  will  proceed.  If  he  advam  <  - 
reasons  for  staying  the  suit,  the  plaintiff  must  be  at  liberty  to  dispute  the 
facts  and  answer  the  reasons  put  forward  by  the  Consul  ;  and  then  the 
Judge  of  the  Court  of  Admiralty  is  to  exercise  his  discretion  ami  delcr- 
mine  whether,  having  regard  to  those  reasons  with  the  answers  therein, 
it  is  fit  and  proper  that  the  suit  should  proceed  or  be  stayed,  lly  dis- 
cretion is  meant,  according  to  White  ?'.  Damon  (i  Vcs.,  35),  not  an  arbi- 
trary, capricious  discretion,  but  one  that  is  regulated  upon  grounds  that 
will  make  it  judicial.  That  the  exercise  of  this  jurisdiction  by  the  Court 
of  Admiralty  lies  in  the  discretion  of  the  court  in  the  sense  before  stated, 
is  established  by  a  long  line  of  authorities,  from  the  time  of  Lord  Stouell 
down  to  the  present.  They  are  all  one  way  and  conclusive  on  this  subject. 
Their  Lordships  followed  UK-  decision  in  the  case  of  the  '  <  ><  t.ivie'  i/.Vv;v// 
an,!  /.t/s/t,  215),  and  held  that  this  discretion  is  not  taken  away  by  lliu 
loth  section  of  the  Admiralty  TuriMliction  A<  t,  [86l 

VOL.    1.  •     • 


IN  :  .    LAU 


M 


Consuls  of 

Sutts^n 
the  Eubt 


Opinion 


General 
Cushmg 


cut!'          •      by   t!  .1    law     of    na'  Thus,   by    the 

:ul   the    I'nit 
' 
•      :ial    law,  • 

i'.ut    such  :pulati 

only  upon  those  wh  I        .  :nc 

:  ipal   la  ial  privil. 

In  :  tlu-y  !  ,d   the  limit 

the  State  wlr 
milled  hy  oth<  i 

•  privi!<  md 

Mnmuir  '    r-llr'  '  '"1    -\;  uls,  in    Molia: 

ii.edan    and    unchristian    dominion-;,    ar. 

th'  uls  in  Christian  countrie-.      This  ha  .   in 

!      ....•-,  •..;... 

character   and    p:  -f  juri  •).   which,   in   earlier 

times,  they  p  •  y  where,  and,  in  part,  from  the  stipu- 

lation of  treaties.      Su«  h  ju  th  civil  and  crimi: 

heirv^   conceded    by    t!  r    their 

:nlrymen.    to   th,.-    exclusion    of  the   local    |  I        nul 

tribunal-,  it  depem!  tl  of  tlu  -ul 

1   \\-ha: 

may  be  impo-ed  or  indicted.  In  ci\il  .  this  juri- 
i>  ordinaril)-  subji-"  t  t»  an  appeal  to  the  -uperi"r  tribir 
iheir  o\\  n  country,  and  in  criminal  .  'he  pri-<>i; 

-ent  home  for  trial  and  punishment.1 
!2.    Mr.  ('u-hiii;^,  the    I'ni:  Attorney    '  ral, 

;l'^'n  "^  *m's  diften-'iice 
in  (  'hri-t  ian  and  um  hri^tian  countrie-  :  '  I   i:  :    :  1 
hj^,  .rirally   \\hat,   in    thi-   place.it    will    MilVu  •     I          i'lrm.  t' 
ihe  institution    .  .  in    their   present    • 

national  .  1  in    the 

law    and  .t  that  p.-:  '.  in    v,  hich 

it  wa  '    mary    f<  .r   di  -lin  ' 

the   s.nn. 

intain    -u.  h 

municipal  itin   (  '1 

cially  f  the  ] 

• 

1  \' 

' 


CH.  xi  OF   CONSULS   AND   COMMERCIAL   AGENTS  387 

magistrates  of  the  well-known  municipal  denomination.  Their 
commercial  relation  to  the  business  of  their  countrymen  was 
a  mere  incident  of  their  general  municipal  authority.     Such, 
also,  at  the  outset,  was  the  nature  of  their  political  relation  to 
other    co-existing    nationalities    around    them    in   the    same 
country,  and  to  that  country's  own  supreme  political  or  mili- 
tary powers.     The  consuls  of  Christian  States,  in  the  countries 
not  Christian,  still  retain  unimpaired,  and  habitually  exercise, 
their  primitive   function   of   municipal   magistrates  for  their 
countrymen,  their  commercial  or   international   capacity,    in 
those  countries,  being  but  a  part  of  their  general  capacity  as 
the    delegated    administrative    and   judicial    agents  of  their 
nation.     This  condition  of  things  came  to  be  permanent  in 
the  Levant,  that  is,  in  Greek  Europe  and  its  dependencies,  by 
reason  of  the   tide  of  Arabic  and   Tartar    conquest    having 
overwhelmed    so  large    a    part    of  the  Eastern  empire,   and 
established  a  Mohammedan  religion  there.     But    the  result 
was  different  in  Latin  Europe.'     This  difference,  in  the  powers 
of  consuls  in  Christian  and  Mohammedan  countries,  he  says, 
is  founded  on  the  difference  of  law  which  necessarily  results 
from  the  character  of  the  different  religions.     '  The  legislature 
of  Mohammed,  for  instance,  like  that  of  Moses,  is  inseparable 
from  his  religion.     We  cannot  submit  to  one  without  under- 
going the  other.   The  same  legal  incompatibility  exists,  for  one 
reason  or  another,  between  us  and  the  unchristian  States  not 
Mohammedan.' l 

§  23.  The  general  powers  of  the  consuls  of  Christian  nations  powers  of 

in    Turkey,    the    Barbary    States,  and    other   Mohammedan  European 
J'  J  consuls  in 

countries,    have    been    extended,   by  treaty  stipulations,   to  china, 

some  European,  and  to  American  consuls,   in  the    Chinese  Ja?an' 

and  other 

empire,  in  Japan,  in  Persia,  in    Madagascar,    in    Muscat,   in  Oriental 
Zanzibar,    and  elsewhere.      In    Egypt   the    establishment    ofcouiltnes 
international  Courts  has  given  an  extraordinary  jurisdiction 
to  representatives  of  European  States  in  that  country,  vastly 
superior  to  the   ordinary   consular  jurisdiction.      It  \vas   the 
object  of  the  above-mentioned  treaties  to  exempt  foreigners 
from   the  civil   and  criminal  jurisdiction   of  the  local  magis- 
trates and  tribunals,  and  make  them  subject  only  to  llu-  I.; 
and  authorities  of  their  o\vn  country,  thus  creating  a  kind  of 
extra-territorial ity  for  all  citi/.ens  of  the  contracting  Slates 
1   Cnshinx.  f>f>inions  L'.  S.  Alt-  \ 
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§  24.  With  respect  to  the  jurisdiction  and  judicial  powers  The 
exercised  by  British  consuls  and  other  officers  in  the  East,  juris 
the  Foreign  Jurisdiction  Act  (53  &  54  Viet,  c.  37)  is  very  tion  Act, 
general  in  terms.1  The  details  are  supplied  by  Orders  in 
Council  and  by  instructions  from  the  Foreign  Office.  Among 
these  are  the  'China  and  Japan  Order  in  Council,  iSSi,' 
making  regulations  for  the  British  Courts  in  the  dominions 
of  the  Emperor  of  China  and  of  the  Mikado  of  Japan,  and 
appointing  judges,  and  dealing  with  prisons,  mortgages,  bills 
of  sale,  &c.  ;  also  the  '  China,  Japan,  and  Corea  Order  in 
Council,  1884;'  also  the  'Ottoman  Order  in  Council  of 
1882,'  bestowing  similar  powers  to  that  in  the  '  Order  of  China 
and  Japan '  in  the  Turkish  dominions  ;  also  the  '  Siam  Order 
in  Council,  1884,'  and  the  'Zanzibar  Order  in  Council, 
1884.'  Although  the  Porte  has  given  to  the  Christian 
Powers  of  Europe  authority  to  administer  justice  to 
their  own  subjects  according  to  their  own  laws,  it  neither  has 
professed  to  give,  nor  could  give,  to  one  such  Power  any 
jurisdiction  over  the  subjects  of  another  Power.  But  it  has 
left  these  Powers  at  liberty  to  deal  with  each  other  as  they 
may  think  fit,  and  if  the  subjects  of  one  country  desire  to 
resort  to  the  tribunals  of  another,  there  can  be  no  objection 
to  their  doing  so  with  the  consent  of  their  own  sovereign, 
and  that  of  the  sovereign  to  whose  tribunals  they  resort. 
There  is  no  compulsory  power  in  an  English  Court  in  Turkey 
over  any  but  English  subjects ;  but  a  Russian  or  any  other 
foreigner  may,  if  he  pleases,  voluntarily  resort  to  it  with  the 
consent  of  his  sovereign,  and  thereby  submit  himself  to  its 
jurisdiction.2 

forme  et  suivant  les  dispositions  qui  seront  ulterieurement  determinees 
par  le  gouvernement  Franc,ais.  II  en  sera  de  meme  entoute  circonstance 
analogue  et  non  prevuc  dans  la  presente  convention,  le  prinripc  riant 
que,  pour  la  repression  des  crimes  et  delits  commis  par  eux  dans  les  cinq 
ports,  les  Francais  seront  constamment  regis  par  la  loi  franchise. 
XXVIII.  Les  Francais  qui  se  trouveront  dans  les  cinq  ports  dependent 
e"galement,  pour  toutes  les  difficulty's  ou  les  contestations  qui  pourraicnt 
s'elever  entre  eux,  de  la  juridiction  franchise.  En  cas  de  dit'feivnds 
survenus  entre  Francais  et  etrangers,  il  cst  bien  stipule  que  rautorilr 
chinoi.se  n'aura  a  s'en  meler  d'aucune  maniere.  Ellc  n'auni  |>.i:rillement 
a  exercer  aucune  action  sur  les  navires  man -hands  franrais  ;  ceux-d  no 
releveront  que  de  1'autorite  fran<  aise  <-t  <ln  c  apitaine.' 

1  See  Hervey  v.  Fit/palrirk,  A'n-  A'.,  421,  on  the  construction  of  the 
Foreign  Jurisdiction  A<  I,  1X43  ((>  and  7  Viet.,  c.  <M',  repealed. 

1  'The  l.arunin,'2  .]/,><»;;  /'.('.  (  V..s'.).  i ;-: ; ;  « The  Indian  Chief,' 3  #0A, 
28.  I'.y  ihe  Trc-atv  ui  l.iimimi  <•(  Mai-h  to,  1883,  Great  Britain,  Gei 
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persons  of  British  subjects,  or  for  the  repression  or  punish- 
ment of  offences  committed  by  British  subjects,  or  for  the 
maintenance  of  order  among  British  subjects,  should  thence- 
forth be  exercised  under  and  according  to  that  Order. 

§  26.  De    Clercq,  writing   in    1851,  says  that  no  special  French 
laws  or  regulations  had  yet  been  made  for  carrying  into  effect  Jt^s^c" 
their  treaty  of  1844,  and  that  the  jurisdiction  of  the  French  China 
agents  in  China,  having  no  other  legal  basis  than  the  ordonnance 
of  1  68  1,  was,  consequently,  bound  to  conform  to  the  disposi- 
tions of  that  ordonnance.     But  now  the  jurisdiction  of  French 
consuls  in  China  has  been  made  conformable  to  the  dispositions 
of  this  treaty.      Appeals,  in  certain  specified  cases,  are  allowed 
from  the  French  consular  tribunals  in  China  to  the  French 
court  of  appeals  in  Pondicherry.     The  jurisdiction  and  pro- 
ceedings of  the  French  consular  courts  in  the  East  are  regu- 
lated with  great  minuteness  of  detail.1 

§  27.  Mr.  Gushing,  the  American  commissioner  who  nego-  Remarks 

tiated  the  treaty  of  July  3,  1844,  between  the  United  States  of  Ameri- 

can com- 
and  China,2  in  his  letter  to  the  American  Secretary  of  State,  missioner 

dated  September  29,  1844,  savs  that  he  entered  China 
with  the  general  conviction  that  the  United  States  ought  not 
to  concede  to  any  Mohammedan  or  pagan  State,  under  any 
circumstances,  the  local  jurisdiction  over  a  citizen  of 
the  United  States,  which  was  claimed  and  exercised  by 
foreign  Cliristian  States.  '  In  our  treaties  with  the  Barbary 
States,  with  Turkey,  and  with  Muscat,  I  had  the  precedent 
of  the  assertion,  on  our  part,  of  more  or  less  of  exclusion 
of  the  local  jurisdiction,  in  conformity  with  the  usage,  as  it  is 
expressed  in  one  of  them,  observed  in  regard  to  the  sub- 
jects of  other  Christian  States.  In  China  I  found  that 
Great  Britain  had  stipulated  for  the  absolute  exemption 
of  her  subjects  from  the  jurisdiction  of  the  empire,  while  the 
Portuguese  attained  the  same  object  through  their  own  local 
jurisdiction  at  Macao.  I  deemed  it,  therefore,  my  duty,  for 
all  the  reasons  assigned,  to  assert  a  similar  exemption  on 
behalf  of  the  citizens  of  the  United  States.  This  exemption 
is  agreed  to  in  terms  by  the  letter  of  the  treaty  of  Wan;.; 
Jliya.  And  it  was  fully  admitted  by  the  Chinese,  in  the 


1   I)e  Clcrrq,  (in.   •  <  'ii/rt/f/ir/s,  pp.  150    153;  I  )<•  <  '!(  n  >  |.  f-'cnu  it/<ii>r 

des  Chancelleries,  tome  ii.   pp.  i;  (^nimniiiihc  </'./<»/;/,  H>SI,  li\.  i. 

in    i>   arl     i  ;   IT  ;  Mnivuil,  M.nn/,-1  ,i  fa  Cons.,  pp 

Tli'  Tir.uic    of  June  ]        d  November  i 
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llity,   in   ilescribiiiL,'  the   substitute  jurisdiction, 
while  the}-  held  unimpaired   the  customary  or  law  of  nati 
jur  ;i,  do  aUo  leave  to  congress  the  full  and  comp'   I 
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amended  by  new  statutes  passed  in  1860  and  1870,  which  Acts  °f 
apply  to   all    other    Eastern    countries,    with    which    similar  Of  united 

treaties   may    be   made    by    the   United    States,    and  confer  States  for 

c&rrvins* 
certain  judicial  powers  on  consuls  and  other  functionaries  of  treaties 

the  United  States  in  those  countries.     The  Consular  Regula- into  effect 
tions  of  the  United  States  (edition  of  1888)  treat  (inter  alia) 
of  the  judical  powers  of  consuls  in  Oriental,  non-Christian,  and 
uncivilised  countries.1 

1  By  the  Regulations  Prescribed  for  the   Consular  Service   of  the 
United  States,  1888,  it  appears  that  treaties  and  conventions  have  been 
entered  into  by  the  United  States  with  Austria-Hungary,  the  Argentine 
Confederation,  Belgium,  Borneo,  Bolivia,  China,  Colombia,  Corea,  Costa 
Rica,  Denmark,  the  Dominican  Republic,  Ecuador,  Egypt.  France,  Ger- 
many,   Greece,    Guatemela,   the    Hanseatic   Confederation,    Honduras, 
Hawaii,    Hayti,    Italy,   Japan,  Liberia,  Madagascar,    Mexico,  Morocco, 
Muscat,   Netherlands,    Nicaragua,   New   Granada,    Orange  Free  State, 
Paraguay,  Persia,  Portugal,  Russia,  Roumania,  Salvador,  Samoa,  Servia, 
Siam,    Spain,   Sweden   and   Norway,   Switzerland,    Tripoli,  Tunis,   and 
Turkey,   by  which  certain  privileges  and  powers  are  granted  to  consular 
officers  of  the  United  States.     These  privileges  and  powers  are  not  the 
same  with  respect  to  all  the  above-mentioned  nations  ;  the  reader  is  re- 
ferred to  the  special  treaty  stipulations  in  each  case.     Generally  it  may 
be  observed  that  some  nations  have  granted  to  the  United  States  invio- 
lability of  the  archives  and  papers  of  the  consulate  (Reg.  57)  ;  others  the 
inviolability  of  the  consular  office  and  dwelling  (Reg.  58) ;  others  exemption 
of  consular  officers  from  arrest  (Reg.  59)  ;  others  exemption  of  Consuls 
from  liability  to  appear  as  witnesses  (Reg.  60)  ;    others  exemption  of 
Consuls  from  taxation  (Reg.  61)  ;  others  exemption  of  Consuls  from  mili- 
tary service  (Reg.  62)  ;  others  the  right  to  exhibit  the  national  arms  or 
flags  on  consular  offices  (Reg.  64)  ;  others  the  right  to  take  depositions 
(Reg.  65)  ;  others  the  right  to  reclaim  deserters  from  vessels  of  the  United 
States  (Reg.  67) ;  others  entitle  such  Consuls  to  the  custody  of  the  pro- 
perty of  citizens  of  the  United  States  dying  within  the  limits  of  the  Con- 
sulate (Reg.  69). 

By  Reg.  66  consular  officers  of  the  United  States  have'exclusive  juris- 
diction over  disputes  between  masters,  officers,  and  crew  of  their  vessels, 
including  questions  of  wages,  in  Austria-Hungary,  Belgium,  Colombia,  Den- 
mark,DominicanRepublic,France,Germany,Greece,  Italy,  the  Netherlands, 
Portugal,  Russia,  Roumania,  Salvador,  Sweden  and  Norway,  and  Tripoli  ; 
and  by  Reg.  71  Consuls  have  exclusive  jurisdiction  over  crimes  and 
offences  committed  by  citizens  of  the  United  States  in  Borneo,  China, 
Corea,  Japan,  Madagascar,  and  Siam.  In  Morocco,  Tripoli,  and  Tunis 
the  Consuls  are  empowered  to  assist  in  the  trial  of  citizens  of  the  United 
States  accused  of  murder  or  assault.  In  Persia  citizens  of  the  United 
States  committing  offences  are  to  be  tried  and  judged  in  the  same  manner 
as  are  the  subjects  or  citizens  of  '  the  most  favoured  nation.'  Americans 
committing  offences  in  Turkey  should  be  tried  by  their  Minister  or  Consul, 
and  are  to  be  punished  according  to  their  offence,  following,  in  this 
respect,  the  usage  observed  towards  other  Franks  ;  but,  in  consequence 
of  .1  >  ement  as  to  the  true  text  of  the  treaty,  Consuls  in  the  Otto- 

man dominions  are  instructed  to  take  the  directions  of  the  Minister  of  tin- 
United  States  at  Constantinople,  in  all  cases,  before  assuming  to  exen 
jurisdiction  over  criminal  offences.      In  China  and  Japan   the  question   ol 
the  judicial  authority  of  Consuls  of  the  United  State..  o\  ei  pt-ison  -,  scr\  ing 
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British  and  French  citizens,  and  British  and  French  consular 
courts.  Each  one  is,  in  the  eyes  of  the  law,  to  be  considered 
within  the  territory  of  his  own  State.  It  follows,  therefore, 
that  an  American  in  China  may  resort  to  the  British  courts 
there  against  an  Englishman,  or  to  the  French  courts  there 
against  a  Frenchman,  precisely  as  he  might  in  England  or 
France,  and  that  an  Englishman  or  a  Frenchman  may  resort 
to  American  courts  in  China  against  an  American,  precisely  as 
he  might  in  the  United  States.  The  maxim  of  the  Roman 
law,  actor  sequitur  forum  rei,  is  an  admitted  principle  of  the 
jurisprudence  of  all  civilised  nations. 

§  30.  In  1875  an  International  Court  was  established  in  Inter- 
Egypt,  under  the  following  circumstances  :  viz.,  there  were  courts  Of 
then  sixteen  or  seventeen  consulates,  having  jurisdiction  over 
the  subjects  of  the  nations  they  represented  ;  there  were  also 
the  native  tribunals.  Consequently,  in  this  state  of  things, 
the  universal  rule  followed  with  regard  to  civil  and  com- 
mercial matters,  was  that  the  defendant  was  brought  before 
his  own  tribunal  ;  that  is  to  say,  the  native  before  the  local 
tribunal,  and  the  foreigner  before  the  tribunal  of  his  consu- 
late. It  was  the  absolute  application  of  the  rule  actor  sequittir 
forum  rei.  It  was  also  the  custom  that  each  tribunal  should 
apply  a  different  legislation,  and  should  judge  according  to  its 
special  procedure.  A  first  consequence  of  this  mode  of  pro- 
ceeding was,  that  at  the  moment  parties  entered  into  a 
contract,  they  could  not  know  under  what  jurisdiction  they 
would  have  to  plead,  if  they  were  obliged,  afterwards,  to  go  to 
law.  The  interest  of  each  contracting  party,  therefore,  during 
the  execution  of  the  bargain,  was  necessarily  to  endeavour,  in 
the  prospect  of  a  lawsuit,  to  get  possession  of  the  object  in 
litigation,  and  to  retain  the  sums  he  might  have  to  pay,  in 
order  to  be  sure,  as  defendant,  of  being  judged  at  his  own 
consulate,  before  judges  whom  he  knew,  and  who  knew  him, 
and  according  to  his  own  laws.  In  a  second  place,  when  a 
plaintiff  had  before  him  several  adversaries  of  different 
nationalities,  he  was  obliged  to  enter  into  as  man}"  suits  as 
there  were  defendants  in  the  cause.  It  often  resulted  from 
this  that  there  were  as  many  contradictory  judgments.  The 
rules  of  equity  an-,  doubtless,  everywhere  the  same,  and  the 
principles  of  law  which  govern  European  legislations  greatly 
resemble  each  other.  It  is,  however,  no  less  true  that  eaeli  of 
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agreement  was  entered  into  between  the  Khedive  and  Ger- 
many. On  July  31,  1875,  it  was  agreed  between  the  British 
and  Egyptian  Governments,1  that  all  or  any  of  the  stipulations 
and  reservations  contained  in  the  conventions  relating  to 
judicial  reforms,  concluded  between  the  Egyptian  and  the 
French  and  German  Governments,  and  any  other  arrange- 
ments which  the  Egyptian  Government  might  have  already 
made,  or  might  thereafter  make  with  any  foreign  Power  on 
that  subject,  should  be  immediately  and  unconditionally  ex- 
tended by  the  Egyptian  Government  to  Great  Britain,  and  to 

1  The  texts  of  the  protocols  whereby  the  French  Government  in  1874, 
and  the  German  Government  in  1875,  respectively  adhered  to  the 
Egyptian  judicial  reform,  are  set  out  in  the  Annuaire  de  rinsiitut  de 
Droit  International  for  1887,  at  p.  337.  The  English  Convention  of 
1875  is  in  similar  terms.  The  Egyptian  Government  for  a  longtime  after 
the  establishment  of  these  tribunals  did  not  pay  the  debts,  or  damages, 
adjudged  to  be  payable  by  it  by  virtue  of  sentences  of  these  Courts.  The 
reason  alleged  was  incapacity  to  pay  for  want  of  means.  The  question  of 
execution  very  rarely  occurred,  because  in  Egypt  there  is  very  little  of  the 
Domaine  Privt,  as  opposed  to  the  Domaine  Public ;  the  former  is 
seizable,  the  latter  is  not,  because  it  is  affected  to  public  uses.  In  the 
case  of  Keller  v.  the  Egyptian  Government,  in  1876,  the  plaintiff,  having 
established  his  claim  before  one  of  the  tribunals  to  be  paid  all  arrears  of 
salary  due  to  him  as  an  officer  of  the  Government,  proceeded  to  place  a 
sequester  on  the  funds  of  the  State  lying  in  the  Egyptian  treasury.  The 
Court  of  Appeal  in  1878  overruled  his  right  to  sequester,  on  the  ground 
that  property  of  the  Domaine  Public  could  not  be  seized  ;  but  the 
Court  of  Appeal  thought  itself  bound  to  note  this  judgment  by  a  memo- 
randum as  follows  : — '  The  Court  of  Appeal  has  long  demanded  from  the 
Egyptian  Government  the  execution  of  the  sentences  given  against  it, 
and  has  for  some  months  past  pointed  out  that  a  crisis  would  arise,  if  the 
Government,  availing  itself  of  the  limits  imposed  on  the  tribunals  by  the 
Judicial  Treaty  and  the  general  principles  of  law  on  the  insequestrability 
of  the  property  of  the  State,  should  persist  in  avoiding  the  consequences 
of  all  adverse  judgments.  The  Court  is  of  opinion  that  the  situation  is 
not  only  derogatory  to  the  dignity  of  the  Egyptian  Government,  but  that 
it  will  also  irreparably  compromise  the  judicial  reform  in  Egypt  if  it  is 
allowed  to  continue.  The  Court  maintains,  as  a  matter  of  great  urgency, 
that  it  is  necessary  to  assure  to  the  creditors  of  the  Government  a  pro- 
tection as  complete  as  that  which  the  Courts  accord  to  all  parties  in  their 
legal  relations  with  each  other.  The  Court  begs  its  President  to  transmit 
this  declaration  to  the  Egyptian  Government,  and  further  authorises  its 
foreign  members  to  communicate  it  to  the  Powers,  in  the  hope  that  their 
intervention  will  lead  to  a  prompt  and  satisfactory  settlement.' 

A  copy  of  this  was  ordered  by  the  Court  to  be  forwarded  to  the  Egyptian 
Government  and  to  the  seven  Great  Powers  who  had  signed  the  Judicial 
Treaty.  This  ledtoa  peremptory  despatch  from  Germany,  followed  bysimi- 
lar  notes  from  the  other  Powers.  From  that  time  all  sentences  of  t  lie  ( 'ourls 
have  been  executed  without  difficulty,  and  the  question  has  been  completely 
laid  at  rest.  If  the  creditors  had  contented  them  selves  with  lev\  in ;.',  e\<  rut  inn 
on  property  of  the  Domaine  /Y/7'/,  such  as  palaces,  yachts,  salt-pit-.,  .\.-i •.,  no 
difficulty  would  have  occurred ;  for  instance,  in  the  case  of  the  <  iezireh  I'alace 
horses  the  International  Court  imprisoned  and  lined  the  I'ufei  t  of  Cairo 
for  misting  its  writ,  and  'In-  inil-iiK-iU  ua  >  at  OttCC  ati  -tied  by  payment. 
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able   to   adjudicate   upon    property   of    the    public    domain 
(domaine  public),  or  to  interfere  with  or  to  arrest  the  execution 
of  an  administrative  measure,  may  adjudicate,  in  cases  provided 
by  the  Civil  Code,  in  any  attempt  directed  against  a  right 
acquired  by  a  foreigner  by  an  act  of  administration.    Demands 
of  foreigners  against  a  religious  (pieux)  establishment,  claim- 
ing the  real  property  possessed  by  such  an  establishment,  are 
not  to  be  submitted  to  these  tribunals  ;  but  these  tribunals 
may  determine  on  the  intended  demand,  on  the  question  of 
legal    possession,   without    reference    to   whom    may  be    the 
plaintiff  or    defendant.       The    fact    alone    of  the    existence 
of  a  Jiypothcque  (mortgage)  in  favour  of  a  foreigner  on  real 
property,  without  reference  to  the  possesseur  and  to  the  pro- 
prietaire,  renders  these  tribunals  competent  to  determine  on 
the  validity  of  the  JiypotJieque  and  on  all  its  consequences,  up 
to  and  including  the  forced  sale  of  the  realty,  as  well  as  the 
distribution  of  the  proceeds.     All  proceedings  are  conducted 
in  the  language  of  the  country,  Italian  and   French.     The 
execution   of    the    judgments   takes    place   apart    from    all 
administrative   consular   action   or  otherwise,  and   is  on   the 
order  of  the  tribunal.      It  is  carried  out  by  the  officers  of  the 
tribunal,  with  the  assistance  of  the  local  authorities,  should  the 
same  be  necessary,  but  always  apart  from  all  administrative 
interference.       The    officer    charged    with    the    execution    is 
obliged  to  warn  the  consulate  involved  of  the  day  and  hour 
of  the  execution,  under  pain  of  nullity  and  of  damages  against 
himself.     The    consul    so  warned    has    the    means   of  being 
present  at  the   execution,  but    in  case  of  his    absence,  the 
matter   is    proceeded   with,   notwithstanding.       In    case   of 
silence,  insufficiency,  or  obscurity  of  law,  in  the  Codes  above 
mentioned,  the  judges  may  adopt  the  principles  of  natural 
law  and  of  the  rules  of  equity.      In  Criminal  matters,  in  the 
case  of  foreigners,  the  judge  of  infractions  (contraventions]  is 
one  of  the  foreign   members  of  the  tribunal.     The  Council 
Room  (chainbre  de  conseil],  both  in  matters  of  offences  (dc/ils} 
and  in  matters   of  crimes,  is   composed   of  three  judges,  of 
whom  one  must  be  a  foreigner  and  two  be  natives,  and  of 
four  foreign  assessors.    The  Police  Court  (tribunal  correctionnef) 
is  composed  in  like  manner.     The  Assi/.e  Court  is  o  imposed 
of   three    Councillors,   one    native    and    two    foreigners;    the 
twelve  jurymen  are  foreigners.      Hall   the  assessors  and   jury 
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S  I.  NATIONAL  CHARACTER  may  be  determined  from  origin,  National 

chfl.mc1"pi* 

naturalisation,  domicil,  residence,  trade,  or  other  circumstances,  bow  de- 
That  which  results  from  birth  or  parentage,  follows  the  indi- 
vidual wherever  he  may  be,  till  it  is  changed  in  one  of  the 
modes  established  or  recognised  by  law  :  such  as  expatriation, 
naturalisation,  domiciliation,  &c.  Native  allegiance  is  a  legal 
incident  of  birth,  and  is  the  implied  fidelity  and  obedience  due 
from  every  person  to  the  political  sovereignty  under  which  he 
is  born.  This  is  a  principle  of  universal  law,  and  is  sanctioned 
alike  by  international  jurisprudence  and  by  the  municipal 
codes  of  all  countries.1  How  far,  and  in  what  manner,  this 

1  '  Local  allegiance  is  such  as  is  due  from  an  alien  or  stranger  born, 
for  so  long  a  time  as  he  continues  within  the  King's  dominion  and  pro- 
tection ;  and  it  ceases  the  instant  such  stranger  transfers  himself  from 
this    kingdom    to    another.'     (Blarkst.,    Co»i»i.,    vol.    i.    457.)     '  Natural 
all'  glance  is  perpetual,  local  allegiance  is  only  temporary  ;    and  for  this 
on,  evidently  fmmdtrd  upon  the  nature  of  government,  that  allegiance 
is  a  ild>t  due  from  the  subject,  upon  an  implied  contract  with  the  prince, 
VOL.    I.  l>  U 
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other  States,  without  reference  to  the  consent  of  the  latter  for 
the  release  or  transfer  of  the  allegiance  of  such  subjects.  It 
seems,  therefore,  that,  so  far  as  the  practice  of  nations  is 
concerned,  the  right  of  naturalisation  is  universally  claimed  and 
exercised,  without  any  regard  to  the  municipal  laws  of  the 
States  whose  subjects  are  so  naturalised.  It  may  also  be 
remarked  that  this  right,  as  a  general  proposition,  is  admitted 
and  affirmed  by  most  writers  of  acknowledged  authority  on 
international  law.  From  the  generality  and  extent  of  this 
right  of  naturalisation,  it  has  been  inferred  that  the  right  of 
expatriation  is  equally  broad  and  comprehensive.  And  this 
inference  is  undoubtedly  correct,  so  far  as  the  rules  of  general 
public  law  are  applicable  ;  or,  in  other  words,  so  far  as  they 
do  not  conflict  with  the  proper  exercise  of  the  municipal 
power  of  particular  States,  within  the  limits  of  their  own 
territory.  But  it  is  claimed  that  each  State  has  the  exclusive 
power  to  permit  or  deny  the  exercise  of  this  right  to  its  own 
citizens,  within  the  orbit  of  its  own  jurisdiction.  At  any 
rate,  this  right  of  municipal  legislation  is  exercised  almost 
as  generally  as  that  of  naturalisation.1 

§  3.  The  laws   of  Great  Britain  permit  the  naturalisation  Natural- 
of  foreigners  without  requiring  an   abjuration,   by  the   new  isation 
subjects,    of  their    original    sovereign   or    country.     Prior  to 
1844,  an  Act  of  Parliament  was  necessary  in  each  particular 
case  ;  and  now  aliens  may  be  naturalised  as  British  subjects 
on  application  to  one  of  the  principal  secretaries  of  State.2 

1  Foelix,  Droit  International  Priv^  §§  27-55  »  Gushing,  Opinions  of 
U.S.Attys.-Gcnl.,vo\.v\\\.  pp.  125  et  seq.  ;  Dou,  Derecko PiiMico,  t.  i.  cap. 
xvii.  ;  Riquelme,  DerecJio  International,  t.  i.  p.  319  ;  Hefftcr,  Droit  In- 
ternational, §  59  ;  Bello,  Derecho  International,  pt.  ii.  cap.  v.  §  i. 

The  British  Naturalisation  Act,  1870  (33  Viet.,  c.  14),  contains  (inter 
the  following  provisions  :— 

'  2.  Real  and  personal  property  of  every  description  may  be  taken, 
acquired,  held,  and  disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natural-born  British  subject,  and  a  title  to  real  and  per- 
sonal property  of  every  description  may  be  derived  through,  from,  or  in 
succession  to  an  alien  in  the  same  manner  in  all  respects  as  through,  from, 
or  in  succession  to  a  natural-born  British  subject  :  provided, — 

'  (i)  That  this  section  shall  not  confer  any  right  on  an  alien  to  hold 
real  property  situate  out  of  the  United  Kingdom,  and  shall  not  qualify 
an  alien  for  any  office,  or  for  any  municipal,  parliamentary,  or  other 
franchise. 

'  (2)  That  this  section  shall  not  entitle  an  alien  to  any  right  or  privi- 
1'  :<•  as  a  British  subject,  except  such  rights  and  privileges  in  respect 
of  property  as  are  hereby  expressly  given  to  him. 

'(3)  That  this  section  shall  not  affect  any  estate  or  interest  in  ronl 
nr  personal  property  to  which  any  person  has  or  may  In  t  <  une  '-ntitleil, 

i)  LI  ^ 
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ject,  in  some  cases,  to  certain  specified  restrictions.     A  distinc- 
tion,   however,    is   generally   made    between   the  native  and 

in  pursuance  of  the  laws  thereof,  or  in  pursuance  of  a  treaty  to  that 
effect  : 

'  (2)  A  declaration  of  British  nationality  may  be  made,  and  the  oath 
of  allegiance  be  taken,  as  follows  ;  that  is  to  say — if  the  declarant  be  in 
the  United  Kingdom,  in  the  presence  of  a  justice  of  the  peace  ;  if 
elsewhere  in  her  Majesty's  dominions,  in  the  presence  of  any  judge  of 
any  court  of  civil  or  criminal  jurisdiction,  of  any  justice  of  the  peace, 
or  of  any  other  officer  for  the  time  being  authorised  by  law  in  the 
place  in  which  the  declarant  is  to  administer  an  oath  for  any  judicial 
or  other  legal  purposes.  If  out  of  her  Majesty's  dominions,  in  the 
presence  of  any  officer  in  the  diplomatic  or  consular  service  of  her 
Majesty. 

'  7.  An  alien  who.within  such  limited  time  before  making  the  application 
hereinafter  mentioned  as  may  be  allowed  by  one  of  her  Majesty's  prin- 
cipal secretaries  of  State,  either  by  general  order  or  on  any  special  occa- 
sion, has  resided  in  the  United  Kingdom  for  a  term  of  not  less  than  five 
years,  or  has  been  in  the  service  of  the  Crown  for  a  term  of  not  less  than 
five  years,  and  intends  when  naturalised  either  to  reside  in  the  United 
Kingdom,  or  to  serve  under  the  Crown,  may  apply  to  one  of  her  Majesty's 
principal  secretaries  of  State  for  a  certificate  of  naturalisation.  The 
applicant  shall  adduce  in  support  of  his  application  such  evidence  of  his 
residence  or  service,  and  intention  to  reside  or  serve,  as  such  Secretary 
of  State  may  require.  The  said  Secretary  of  State,  if  satisfied  with 
the  evidence  adduced,  shall  take  the  case  of  the  applicant  into  considera- 
tion, and  may  with  or  without  assigning  any  reason  give  or  withhold  a 
certificate,  as  he  thinks  most  conducive  to  the  public  good,  and  no  appeal 
shall  lie  from  his  decision,  but  such  certificate  shall  not  take  effect  until 
the  applicant  has  taken  the  oath  of  allegiance. 

'  An  alien  to  whom  a  certificate  of  naturalisation  is  granted  shall  in  the 
United  Kingdom  be  entitled  to  all  political  and  other  rights,  powers,  and 
privileges,  and  be  subject  to  all  obligations  to  which  a  natural-born 
British  subject  is  entitled  or  subject  in  the  United  Kingdom,  with  this 
qualification,  that  he  shall  not,  when  within  the  limits  of  the  foreign 
State  of  which  he  was  a  subject  previously  to  obtaining  his  certificate  of 
naturalisation,  be  deemed  to  be  a  British  subject  unless  he  has  ceased  to 
be  a  subject  of  that  same  State  in  pursuance  of  the  laws  thereof,  or  in 
pursuance  of  a  treaty  to  that  effect. 

'  The  said  Secretary  of  State  may  in  manner  aforesaid  grant  a  special 
certificate  of  naturalisation  to  any  person  with  respect  to  whose  nationality 
as  a  British  subject  a  doubt  exists,  and  he  may  specify  in  such  certificate 
that  the  grant  thereof  is  made  for  the  purpose  of  quieting  doubts  as  to  the 
right  of  such  person  to  be  a  British  subject,  and  the  grant  of  such  special 
certificate  shall  not  be  deemed  to  be  any  admission  that  the  person  to 
whom  it  was  granted  was  not  previously  a  British  subject. 

'An  alien  who  has  been  naturalised  previously  to  the  passing  of  this 
Act  may  apply  to  the  Secretary  of  State  for  a  certificate  of  naturalisation 
under  this  Act,  and  it  shall  be  lawful  for  the  said  Secretary  of  State  to 
grant  such  certificate  to  such  naturalised  alien  upon  the  same  terms  and 
subject  to  the  same  conditions  in  and  upon  which  such  certificates  might 
have  been  granted  if  such  alien  had  not  been  previously  naturalised  in 
the  United  Kingdom.' 

8.   [This  provides  for  re-admission  to  British  nationality.] 
'  10.  The   following  enactments   shall   be  made   with    respect   to   the 
national  status  of  women  and  <  liildrcn  .  - 

'  ( i ;  A  married  woman  shall  be  deemed  to  be  a  Mihjei  t  of  the  State 
of  v.l  ii  i   hei  husband  i    for  the  1  •  :  •" 
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if  effected  without  permission,  and  in  such  case  is  punished 
by  sequestration  of  property.  In  Germany  the  subject  loses 
his  national  character  by  unauthorised  emigration,  except 
in  the  case  of  a  German  naturalised  in  the  United  States,  who 
has  the  benefit  of  the  treaty  made  in  1868  between  the 
North  German  Confederation  and  the  United  States.1  In 
Russia  the  quality  of  a  subject  is  lost  by  residence  abroad, 
by  voluntary  expatriation,  and  by  disappearance  for  the  term 
of  ten  years  from  the  place  of  his  domicil.  Notwithstanding 
the  Russian  laws  of  March  6,  1864,  a  subject  is  not  released 
from  his  allegiance  by  the  acquisition  of  a  foreign  nationality. 
Spain  and  the  Spanish  American  Republics  contemplate  the 
voluntary  expatriation  of  their  citizens,  and  provide  for 
the  loss  of  Spanish  nationality  upon  the  acquisition  of  a  new 
national  character.  In  several  of  the  States  of  the  American 
union  expatriation  is  provided  for  and  regulated  by  law,  but 
this  has  reference  only  to  allegiance  due  to  the  State,  citizen- 
ship of  a  State  being  essentially  different  from  citizenship  of 
the  United  States,  and  a  renunciation  of  allegiance  to  the 
former  does  not  draw  after  it  a  renunciation  of  allegiance  to 
the  latter.2  The  doctrine  of  perpetual  allegiance  having  been 

1  By  the  Prussian  law  the  character  was  lost  by  sentence  of  a  com- 
petent authority,  by  living  ten  years  in  a  foreign  country,  or  by  marriage 
(if  a  female  Prussian  subject)  with  a  foreigner.  Subjects  living  in  a 
foreign  country  may  lose  their  quality  as  Prussians,  by  a  declaration  of 
the  police  authorities  of  Prussia,  if  they  do  not  obey  within  the  time  fixed 
to  them  the  express  summons  for  returning  to  their  country.  Prussian 
subjects  who  either  (i)  leave  the  States  without  permission,  and  do  not 
return  within  ten  years,  or  (2)  leave  the  States  with  permission,  but  do 
not  return  within  ten  years  after  the  expiration  of  the  time  granted  by  the 
said  permission,  lose  their  quality  as  Prussian  subjects.  The  entering  of 
a  subject  into  public  service  in  a  foreign  State  is  allowed  only  after  his 
discharge  has  been  granted  to  him.  Anyone  who  has  obtained  it  is 
permitted  to  do  so  without  restriction.  A  Prussian  subject  who  (i)  either 
takes  public  service  in  a  foreign  State  with  the  immediate  permission  of 
his  own  Government,  or  (2)  is  appointed  in  Prussian  States  by  a  foreign 
power  in  an  office  established  with  Prussian  permission,  as,  for  instance, 
that  of  consul,  commercial  agent,  &c.,  remains  in  his  quality  as  a 
Prussian. 

The  conditions  of  citizenship  in  the  United  States  and  of  any  one  of 
the  States  are  not  identical,  that  is  to  say,  it  may  happen  tli.it  by  the 
laws  of  a  given  Stale  a  person  shall  be  a  citizen  thereof  and  still  not  be 
a  citi/en  of  the  I  'nited  States.  Nor  does  it  follow  he.  ause  he  is  a  citi/.en 
of  a  given  State  by  the  very  letter  of  its  laws  that,  then-loir,  he  is  of  every 
or  any  other  State.  Persons  may  be,  and  in  fad  are,  <  iti/ens  of  the 
State  of  Massachusetts — that  is,  invested  with  .ill  the  rights,  political 
and  municipal,  which  its  institutions  can  In  -.io\\-  without  }><  •  ens 

of  the   State  of  Virginia    or  of  the    United    States.      Then;   are   <eitain 
material  advan>  :'.i<hed  to  citizenship.     Many  ordinary  municipal 
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!  principles  of  th     I  •   .li^h  common  law,  \ 
trily  part   of  the   law  of  tin-    I'nited    States  during  the 
period   of  its   history.      Hut   by   th  •    «  .f   July 

lared   that   the   ri;_;ht  of  expatriation    : 

:ral  and  inherent  riidit  of  all    people,  indi-pen-.ib!e   t<>  the 

•yment    of  the   ri^ht    of  life,    liberty,   and   the   pur-nit   of 

happiness   and   that   to  question   the   rk;ht  of  expatriation  is 

•  n-i-tent    with    the    fundamental    principles   of  the 
I        '          •  the   rii,rht    of  'nation    have    b 

1  betueen  the  I'nited  States  and  the  North  (ierman 

'  in    I  S6S,   with    Ha\aria    in    iSoS,  with  .  in 

•.'.  ith  \\'urteinber;.;  in   iS'.s.with    lk'1-iuin   in   I  .  ith 

Hesse   in    :  -.uth    Austria   in    J  Sjo,  with   (ireat    Hritain    in 

iSjo.1      Apart  from  leinMation,  the  decisions  of  the 


'irr  l.i\\  ••  r  ,f  licin-  i  .    ' 

:  and   in   part  the  inan- 

ii    -hips,   and   the   pnn.li.i-.L-   of   puhli.     l.uid-   liy   |.       •          .<>n. 
•hi-,  may  \»-  addi-d   that,   in   many  of    I!M  ;,,  ,,\\n 

,  within  thi  .    -  h\   tip  •  -he  I'nilL-d 

•  .  '.  S.,  \ 

In  Jul\,   1864,  a  question  tn  tl.-  : 

siili1  Li    .Memphis,  U.S.,  thc-n   under  martial   law,  and    1 

I  to    infirm    them    that    '  :ld    m>t 

•h    the    Mpi-tatinn    of  that    lav.    in    a    '  A   that 

u  lio  \\  i-iied  in  Si    iin-  I'.nti-h  |  >n  itf  :;->n  nui-t  •  nuc 

:nder  bu«;h  militar\  .    :>'!.   /',// 

1   The  'I'n  aty  of  Naturalisation  '  '  md  the 

May      13,     1870,     incluLles     (/'//.'.-/•    ,/.':,/      the     follow 

'ARTICLE  I.  British  sul  '      ha  .  ' 

an-  natural)  'o  law  v.  ithm   the  l.'nitnl  Si 

dl.  sul>|eit   to   the  ])io\  II..  IK-   In  Id   liy 

'  :  ;i   to  he  m  all    •  '  •   the 

h  by  i  i 

uho    h  . 
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pin  pOSI        I'.  ..'  h    li\    ' 
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courts  were  generally  with  reference  to  expatriation  and 
change  of  national  character  in  time  of  war,  recognising,  how- 
ever, in  common  with  the  admiralty  tribunals  of  England,  a 

publicly  declared  shall  be  agreed  upon  by  the  Governments  of  the 
respective  countries. 

'ARTICLE  III.  If  any  such  British  subject  as  aforesaid,  naturalised  in 
the  United  States,  should  renew  his  residence  within  the  dominions  of  her 
Britannic  Majesty,  her  Majesty's  Government  may,  on  his  own  applica- 
tion and  on  such  conditions  as  that  Government  may  think  fit  to  impose, 
readmit  him  to  the  character  and  privileges  of  a  British  subject,  and  the 
United  States  shall  not  in  that  case  claim  him  as  a  citizen  of  the  United 
States  on  account  of  his  former  naturalisation.  In  the  same  manner,  if 
any  such  citizen  of  the  United  States  as  aforesaid,  naturalised  within  the 
dominions  of  her  Britannic  Majesty,  should  renew  his  residence  in  the 
United  States,  the  United  States  Government  may,  on  his  own  applica- 
tion and  on  such  conditions  as  that  Government  may  think  fit  to  impose,  . 
readmit  him  to  the  character  and  privileges  of  a  citizen  of  the  United 
States,  and  Great  Britain  shall  not  in  that  case  claim  him  as  a  British 
subject  on  account  of  his  former  naturalisation.' 

The  Act  35  and  36  Viet.  c.  39  amends  33  Viet.  c.  14,  and  also  renders 
valid  any  renunciation  made  in  manner  provided  by  the  supplementary 
Convention  between  Great  Britain  and  the  United  States,  of  Feb.  23, 
1871,  of  which  the  two  principal  articles  are  as  follows  :— 

'  ART.  I.  Any  person  being  originally  a  citizen  of  the  United  States,  who 
had  previously  to  May  13,  1870,  been  naturalised  as  a  British  subject,  may, 
at  any  time  before  August  10,  1872,  and  any  British  subject  who,  at  the 
date  aforesaid,  had  been  naturalised  as  a  citizen  within  the  United  States, 
may,  at  any  time  before  May  12,  1872,  publicly  declare  his  renunciation 
of  such  naturalisation,  by  subscribing  an  instrument  in  writing,  substan- 
tially in  the  form  hereunto  appended,  and  designated  as  Annex  A.  Such 
renunciation  by  an  original  citizen  of  the  United  States  of  British 
nationality  shall,  within  the  territories  and  jurisdiction  of  the  United 
States,  be  made  in  duplicate  in  the  presence  of  any  court  authorised  by 
law  for  the  time  being  to  admit  aliens  to  naturalisation,  or  before  the 
clerk  or  prothonotary  of  any  such  court  ;  if  the  declaration  be  beyond 
the  territories  of  the  United  States,  it  shall  be  made  in  duplicate  before 
any  diplomatic  or  consular  officer  of  the  United  States.  One  of  such 
duplicates  shall  remain  on  record  in  the  custody  of  the  court  or  officer  in 
whose  presence  it  was  made  ;  the  other  shall  be,  without  delay,  trans- 
mitted to  the  department  of  State.  Such  renunciation,  if  declared  by  an 
original  British  subject  of  his  acquired  nationality  as  a  citizen  of  the 
United  States,  shall,  if  the  declarant  be  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  be  made  in  duplicate,  in  the  presence  of  a  justice  of 
the  peace  ;  if  elsewhere  in  her  Britannic  Majesty's  dominions,  in  tripli- 
cate, in  the  presence  of  any  judge  of  civil  or  criminal  jurisdiction,  of  any 
justice  of  the  peace,  or  of  any  other  officer  for  the  time  being  authorised 
by  law,  in  the  place  in  which  the  declarant  is  to  administer  an  oath  for 
any  judicial  or  other  legal  purpose  ;  if  out  of  her  Majesty's  diiinini"n  i, 
in  triplicate,  in  the  presence  of  any  officer  in  the  diplomatic  or  consular 
service  of  her  Majesty. 

'ART.  II.  The  contracting  parties  hereby  engage  to<  ommunicate  eai  h 
to  the  other,  from  time  to  time,  lists  of  tin-  persons  \\  ho,  \\  itlun  their  respec- 
tive dominions  and  territories,  or  before  iheir  diplomatic  and  consular 
otiii  ei  i,  have  de<  lared  their  renunciation  of  naturalisation,  with  the  dates 
and  places  of  making  such  declarations,  and  su.li  information  as  to  til- 
abode  of  the  declarants,  and  the  tunes  ami  the  place  of  their  natural- 
isation, as  they  may  have  furnished.' 
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opinion,  tV')iii    an    1  :<-i,v   <  .f  tin-  prin- 
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:  •      the    Unit  without   the 
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ince,  whether  local  or  national,  \  thei 
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riment,  without  its  formal  or  exp-  d  that 

a   citi/.en    u  ho   had,  in  :    faith,   abjured   his   country,   and 

tizen  of  a  f'  ireign  nation,  should,  a    • 

his  native  government,  b  lenatio-          L     Mr. 

Attorney-General  (.'u-.hin^  \va-  of  the   same   opinion  ;  • 

patriation,'  h  ,  'is   a  ;.;i-neral    ri^ht,   subject  to   n-ula: 

of  time  and  circumstances,  according  to  public  int 

the  reijui-ite  consent  of  the  State,  presumed   where  imt  n>      I 

lived  Ijy  standing  prohibition-.'  ' 

Apparent  §  4.  It  i>  thu^  >een  that,  while  public  international  law 
between  recognises  the  ri^ht  of  one  State  to  naturalise  the  native 
allegiance  sulr  I  f  another,  and  i  on-equently  the  ri^ht  of  Mich  Mib- 
nafural-  -'r'  l^  l"  cnan§e  t'u'ir  nationalit)',  it  al-o  recognises  the  right  of 
isation  thi>  other  State  to  regulate  the  ,.  of  its  o\\  n  su 


and  to  regulate  or   prohibit   their  expatriation,      'i'her' 
aj)parent   ini'on-i\tenc\-  in   the-c   two    run  in   any 

particular  State,  by  it>  municipal  law,  (jiuilify  :al  maxim 

of  international  juri-prm:  •  -r   prevent   the  application  to 

its  own   subjei  N   of  an   established    principle  of  public   law? 
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imi-t  l>e  remembered,  that   although   international    law    : 
ni-e-  the  ri;.Jit  of  one  Statt-  to  naturali-e  or  adopt  the  -lib 

' 

<.iit)th'T.    / 

' 
/>>.•:!  /'. 

. 

• 

1  :  • 

.     '  •'• 

' 

• 

' 

I 


CH.  xii      DETERMINATION    OF    NATIONAL   CHARACTER         41 1 

of  another,  it   is  not  in  virtue  of  this  public  laiv  that  such 
citizen  is  naturalised  or  adopted,  but/y  virtue  of  tJie  positive  or 
municipal  laws  of  the  country  which  naturalises  or  adopts  them. 
The  neivly  made  citizen  is  entirely  the  creature  of  municipal 
law,  and    is    invested  only  with  such  rights,  privileges,  and 
immunities  as  that  law  is  capable  of  conferring  upon  him. 
So,  on  the  other  hand,  while  international  law  recognises  the 
right  of  one  State  to  retain  the  allegiance  of  its  subjects,  or 
to  expatriate  them,  the  tic  which  binds  them  is  not  formed, 
or  its  nature  determined,  by  public  law,  but  by  the  municipal 
code  of  such  State.     As  the  municipal  law  makes  the  citizen 
by   naturalisation,   so,   also,  it    retains   or   unmakes   him,   by 
retaining  or  dissolving  his  allegiance.     Admitting,  then,  that 
the  right  of  expatriation,  in  its  broadest  and   most   compre- 
hensive sense,  is  recognised  as  a  maxim  of  international  law, 
this  principle    must  be  subordinate   to  the  universally   con- 
ceded doctrine  of  the  same  law,  that  every  independent  State 
possesses  exclusive  sovereignty  within  its  own  territory,  that 
its  laws  bind  all  persons  within  its  own  jurisdiction,  but  can- 
not operate  within  the  territory  of  another  power.      It  results 
from  this  view  of  the  question,  that  so  long  as  the  naturalised 
citizen   remains  within    the   territory  and  jurisdiction  of  his 
adopted  country,  or  within  the  jurisdiction  of  any  other  State 
than  that  which  claims  his   primitive  allegiance,  he    retains 
the  national  character  conferred  upon  him  by  naturalisation. 
But  if,  having  renounced  his  primitive  allegiance  without  the 
consent  of  his  government,  and  contrary  to  its  laws,  he  returns 
to  his  native  State,  and  places  himself  within  its  jurisdiction, 
he  is  subject  to  the  obligations,  charges,  and  penalties  which 
the  laws  of  that   State   have  imposed   upon  him.     And  this 
result  seems  to  have   been   formerly   acquiesced    in    by   the 
executive  department  of  the  government  of  the  United  States. 
With  respect  to  the  general  right  of  expatriation  and  natural- 
isation,  the  cases  of   Koszta  and    of   Tousig    have    already 
been   considered  at   p.    ill.      In  the  case  of  J.  P.  Knacke,  a 
naturalised  citizen  of  the    United   States,  who,  on   his  return 
to  his   native   country   (Prussia),   had    been    forced    into   the 
Prussian  military  service,  Mr.  \Yheaton,  the  American   minis- 
ter at   Berlin  (July  24,    1840),  said:  'Had    you   remained   in 
the    United     States,    or    visited    any    other    foreign    country 
(except    Prussia)   on    your  lawful    business,  you   would   have 
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1      :i   protf  ted    by   the    American   authorities   at   home  and 
.in  the  enjoyment  of  all  your  rights  ami  privilc^. 
!  citi/.en  of  the  I'nited  States.    But  having  retur: 
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I'niteil   S:  .Mr.  Secretary  \\  «  bst<  r  (June  J5.  i .-  j  ,:d  : 
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erican  minister  at    I'M  rim     January  I.}.  ;  *  If  a 
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from  his  native  country.  He  is  no  more  responsible  for 
anything  he  may  say  or  do,  or  omit  to  say  or  do,  after 
assuming  his  new  character,  than  if  he  had  been  born  in  the 
United  States.  Should  he  return  to  his  native  country,  he 
returns  as  an  American  citizen,  and  in  no  other  character. 
In  order  to  entitle  his  original  government  to  punish  him  for 
an  offence,  this  must  have  been  committed  whilst  he  was  a 
subject,  and  owed  allegiance  to  that  government.  The  offence 
must  have  been  complete  before  his  expatriation.  It  must 
have  been  of  such  a  character  that  he  might  have  been  tried 
and  punished  for  it  at  the  moment  of  his  departure.  A 
future  liability  to  serve  in  the  army  will  not  be  sufficient, 
because,  before  the  time  can  arrive  for  such  service,  he  has 
changed  his  allegiance,  and  has  become  a  citizen  of  the 
United  States.'  This  position  is  certainly  somewhat  in  ad- 
vance of  that  assumed  in  the  previous  diplomatic  correspond- 
ence of  the  United  States.  If  this  view  of  Mr.  Cass  be 
correct,  the  right  of  expatriation  is  not  only  general  but 
indefeasible,  except  in  the  single  case  specified,  of  offences  by 
a  native  against  his  State  which  are  completed  and  punishable 
at  the  moment  of  his  departure,  and  before  his  voluntary 
expatriation.  Treason,  then,  committed  by  a  subject,  after 
'  the  moment  of  his  departure '  from  his  own  country,  if  not 
'  complete  before  his  expatriation,'  is  not  liable  to  punish- 
ment, should  he  return  to  his  native  State  with  his  certificate 
of  foreign  naturalisation,  for  his  adopted  country  may  claim 
him  as  its  own  subject,  and  enforce  his  release.  Moreover,  it 
would  be  bound  to  do  so,  as  much  as  if  he  were  native-born, 
and  never  had  owed  any  other  allegiance.1 

1  American  State  Papers,  For.  Rel.,  vol.  i.  p.  169  ;  Marcy,  Letter  on 
Kosztrfs  Case,  Sept.  26,  1853  ;  Wheaton,  Elan.  Int.  Law,  pt.  ii.  ch.  ii.  §6, 
note  ;  Webster's  Works,  vol.  vi.  p.  521  ;  Gardner,  Institutes,  pp.  448  et 
seq.  ;  Webster,  Letter  to  Sharkey,  July  5,  1852 ;  Cong.  Docs,  32nd  Cong., 
ist  sess.  H.  R.,  Ex.  Doc.,  No.  10  ;  33rd  Cong.,  ist  sess.  H.  R.,  Ex.  Doc., 
No.  41. 

/Eneas  Macdonald  was  tried  at  the  court  of  King's  Bench,  in  1747, 
before  Lord  Chief  Justice  Lee,  for  having  been  concerned  in  the  rebellion 
of  1745.  He  pleaded  that  he  was  an  alien  born  in  France,  and  had  an<  <l 
under  a  French  commission,  thereby  entitling  him  to  the  privileges  of  the 
cartel  between  England  and  France  for  the  exchange  or  ransom  of 
prisoners.  The  court  declared  that  it  never  was  doubted  that  <i  subject 
born,  taking  a  commission  from  a  foreign  print.  <•,  and  committing  nigh 
lr<-ttson,  may  he  punished  notwithstanding  /it's  ]\>rcign  commission.  Mar- 
dun.-ild  \va*>"  found  guilty  of  high  treason.  He  was  afterwards  pardoned 
on  condition  of  his  leaving  the  realm.  (State  Trials,  xviii.)  The  leniency 
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member  of  the  nation  into  which,  by  his  residence  and  busi- 
ness, he  is  incorporated,  and  as  a  subject  of  the  government 
which  protects  him  in  his  pursuits,  and  to  the  support  of  which 
he  contributes  by  his  property  and  his  industry.  This  rule  of 
decision  is  adopted  both  in  prize  courts  and  in  courts  of  com- 
mon law,  and  is  applied,  in  a  belligerent  country,  to  its  own 
native  subjects,  as  well  as  to  those  of  a  neutral  power.  Thus, 
a  citizen  of  the  United  States  who  is  settled  abroad,  during  a 
war  to  which  his  government  is  a  party,  is,  with  respect  to  his 
property  and  trade,  subject  to  all  the  disabilities  of  an  alien 
enemy,  or  entitled  to  all  the  privileges  of  a  neutral,  according 
to  the  hostile  or  neutral  character  of  the  country  in  which  he 
has  fixed  his  domicil.1 

6  7.  The  legal  term  domicil  has  been  variously  defined.  Domicil 

A     -G         A 

According  to  the  Roman  law,  '  In  whatever  place  an  individual 
has  set  up  his  household  gods,  and  made  the  chief  seat  of  his 
affairs  and  interests,  from  which,  without  special  avocation,  he 
has  no  intention  of  departing  ;  from  which,  when  he  has  de- 
parted, he  is  considered  to  be  from  home  ;  and  to  which,  when 
he  has  returned,  he  is  considered  to  have  returned  home  :— 
in  that  place,  there  is  no  doubt  whatever,  he  has  his  domicil.1 
Proudhon  considers  '  domicil  to  consist  of  the  moral  relation 
subsisting  between  a  man  and  the  place  of  his  residence,'  as 
distinguished  from  physical  existence  or  actual  residence. 
Phillimore  says  :  '  Domicil  answers  very  much  to  the  common 
meaning  of  our  word  Jwme,  and  where  a  person  possessed  two 
residences,  the  phrase  he  made  the  latter  his  home,  would  point 
out  that  to  be  his  domicil.'  He,  however,  considers  the 
definition  of  Judge  Rush,  in  the  American  case  of  Guicr  v. 
Daniel,  as  the  best — viz.,  '  a  residence  at  a  particular  place, 
accompanied  with  positive  or  presumptive  proof  of  intention 
to  remain  there  for  an  unlimited  time.' 2 

1  Dalloz,  Repertoire,  verb.  '  Domicile,'  §  34  ;  Wilson  ?'.  Marryatt,  8 
Term.  A'.,  31  ;  the  'Vigilante,'  i  Rob.,  i  ;  the  '  Endraught,'  i  Rob.,  19  ; 
the  '  Frances,'  i  Gal  Us.  R.,  614. 

The  powers  of  a  commercial  traveller  must  be  ruled  by  the  laws  of 
the  place  where  they  were  granted,  and  not  by  those  of  the  place  where 
his  business  transactions  arc  being  carried  on.  (Superior  Tribunal  of 
Commerce  of  the  (icrman  Empire  at  I.cipsir,  December  10,  1871.) 

'  I'hillimore,  Law  of  I), nnic.il,  §§  M-IO;  I  >'.\i  -entrr,  .-/</  l.c^.  /!ri- 
tniinritin,  art.  ix.  v.  4;  Dcsquiron,  7>w/A •'<///  Domicile^  |>.  42  ;  I 'roiulhon  ct 
V.ilctte,  DCS  Personncs,  tome  i.  cli.  ix.  ;  (iuicr  v.  Daniel,  I  Ilinncy  A'-/'., 
p.  349,  n°te. 

The  following  instructions  were  furnished  to  the  Hon.  \V.  Stuart,  the 
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determined  by  the  laws  of  the  place  of  residence.  Domicil  of 
choice  may  be  considered,  first t  with  reference  to  the  laws  of 
the  place  where  a  new  residence  is  acquired,  and  second,  with 
reference  to  the  laws  of  the  place  where  the  former  residence 
has  been  abandoned.  All  these  are  so  intimately  connected, 
and  the  latter  so  dependent  upon  the  former,  that  it  would  be 
difficult  to  discuss  each  separately.  We  will,  therefore,  con- 
sider the  general  criteria  of  domicil,  the  rules  of  evidence 
applicable  to  different  cases,  the  presumptions  raised  by  law, 
and  the  proofs  required  to  rebut  these  presumptions.1 

§  9.  The  question  of  domicil  is  often  a  very  difficult  one  Intention 
to  determine,  and  involves  considerations  which  require  to  be  trolling 
weighed  with  peculiar  care.  It  is  also  sometimes  connected  principle 
with  circumstances  of  varied  and  conflicting  import,  which  are 
well  calculated  to  embarrass  the  mind  of  the  most  experienced 
judge.  The  great  controlling  principle,  however,  in  deter- 
mining domicil  is  the  intention  of  the  party.  And  when  his 
intention  to  reside  for  an  indefinite  period  or  permanently,  in 
the  place  where  he  is  found,  is  established  by  proof,  the  length 
or  brevity  of  his  actual  residence  is  of  no  avail  to  protect  him 
from  the  consequences  of  the  national  character  resulting  from 
such  residence.  Thus,  the  property  of  a  British  merchant, 
who  removed  to  a  Dutch  West  India  island  but  a  day  or  tun 
before  it  capitulated  to  British  force,  was  condemned  by  a 
British  court  as  that  of  an  enemy,  it  being  proved  that  he  had 
gone  there  with  the  avowed  design  of  forming  a  permanent 
establishment. - 

§  10.  But    mere  intention,  without  some  overt  act,  is  not  Necessity 
sufficient  to  determine  domicil,  for  that  intention  is  likely  to  be  over™act 
revoked  every  hour.     Courts  have,  therefore,  always  required, 
in  such  cases,  something  more  than  a  mere  verbal  declaration 

1  Kent,  Com.  on  Amer.  Law,  vol.  ii.  pp.  429  et  seq. 

The  'Diana,'  5  Rob.,  60;  the  'Venus/  8  Crunch.  R.,  288;  the 
'  Boecles  Lust,'  5  Rob.,  233  ;  Munro  i>.  Munro,  7  Cl.  and  /•'/;/.  R.,  76  ; 
Merlin,  l\,:f>crttrire,  verb.  'Domicile,'  §  6. 

'A  mere  intention  to  remove,'  said  Sir  William  Scott,  'has  never 
been  held  sufficient  without  some  overt  act  ;  being  merely  an  intention, 
residing  secretly  and  undistinguishably  in  the  breast  of  the  part),  and 
li.il )le  to  be  revoked  ever)-  hour.  The  expressions  of  the  letter,  in  which 
this  intention  is  said  to  he  found,  are,  I  observe,  very  weak,  and  general, 
of  an  intention  merely  in  futnro.  Were  they  even  much  stronger  tli.ui 
they  are,  they  would  not  be  sufficient:  something  more  than  mere  verbal 
declaration,  some  solid  fact  showing  that  the  party  is  in  the  act  of  \\ith 

drawing, has  always  been  held  nece-.-.ary  in  MM  h  i.i  (    .'    (' Tlic  l'ie   ideiit,' 
5  AW*.,  279.) 

VOL.    1.  i:    1. 
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§  13.  The  possession  and  exercise  of  political  rights,1  and  Exercise 
the  payment  of  taxes,  were  considered  by  the  Roman  law  as  tica°  l 

American  States,  so  as  not  to  have  what,  under  any  extension,  could  be  rig  ts 
deemed  his  usual  residence  in  the  British  dominions,  did  not  come  within 
the  description  of  the  statute.     (See  Abbott  on  Shipping,  cap.  ii.) 

1  By  the  laws  of  New  York  no  person  can  hold  a  civil  office  or  vote 
at  elections  who  is  not  a  citizen  of  that  State. 

During  the  civil  war  in  the  United  States,  all  persons  who  had 
voted  as  State  citizens  were  claimed  by  the  United  States  Government 
as  liable  to  the  conscription  ;  and  the  Act  of  the  Congress  of  March  3, 
1863,  expressly  declared  that  the  levy  should  include  'all  persons  of 
foreign  birth  who  shall  have  declared  on  oath  their  intentions  to  become 
citizens.' 

Mr.  Sellers,  a  British  subject,  who  had  announced  his  intention  to 
become  naturalised,  applied,  in  October,  1862,  to  be  informed  whether  he 
could  claim  the  protection  of  the  British  Government.  He  was  told  that 
as  he  had  so  acted  without  consulting  the  British  Government,  he  must 
not  expect  that,  until  a  case  should  arise  in  which  its  interference  might 
be  requested,  it  would  give  any  opinion  of  the  view  which  it  might  take  of 
such  a  case.  (Par/.  Papers,  1862.) 

In  1862  certain  native-born  British  subjects  in  Wisconsin  claimed  that, 
although  they  had  voted  at  elections,  they  had  done  so  under  the  '  State 
law  as  aliens,  and  had  not  thereby  forfeited  their  British  nationality.'  Mr. 
Seward  replied  that,  so  far  as  the  executive  authority  of  the  United  States 
was  concerned,  no  foreigner  who  had  not  been  naturalised,  or  who  had 
not  exercised  the  right  of  suffrage,  had  hitherto  been  required  to  serve  in 
the  militia. 

M.  Mercier,  the  French  Minister,  wrote  in  a  circular  to  the  French 
Consuls  that  Frenchmen  who  had  voted  illegally  in  the  United  States  had 
no  doubt  rendered  themselves  liable  to  legal  penalties  in  that  country, 
but  that  they  had  not  forfeited  their  French  nationality,  or  their  right  as 
aliens  to  be  exempt  from  compulsory  military  service.  And  he  referred 
to  the  laws  of  some  of  the  States  which  admit  aliens  to  the  exercise  of 
the  elective  franchise.  (Par/.  Papers,  No.  536,  1862.)  The  matter  was 
referred  by  Lord  Lyons  to  the  Home  Government,  and  he  was  instructed 
to  abide  by  the  decision  of  the  American  Law  Courts. 

In  1863  certain  able-bodied  male  persons  of  foreign  birth,  who  had 
declared  on  oath  their  intention  to  become  American  citizens,  were 
called  upon  for  military  duty  by  the  United  States.  On  this  the  British 
Government  suggested  that  British  subjects  who  had  merely  declared 
their  intention  to  become  American  citizens,  but  had  not  exercised  any 
political  franchise,  in  consequence  of  such  declaration,  ought  to  be  allowed 
a  reasonable  period  after  the  passing  of  the  Act  to  exercise  the  option  of 
leaving  the  United  States,  or  of  continuing  residing  therein  with  the 
annexed  conditions.  The  United  States  Government  thereupon  allowed 
sixty-five  days  to  such  persons  to  exercise  their  option,  and  the  British 
Government  refused  to  interfere  on  behalf  of  any  intended  citizens 
\vho  had  not  availed  themselves  of  the  opportunity.  (Parl.  Papers, 
No.  337,  1863.) 

In  1863,  Mr.  Mackett,  a  natural-born  British  subject,  who  had  not 
been  naturalised,  having  been  arrested  in  the  United  States,  applied  for 
redress  ;  but  it  being  shown  that  he  had  voted  at  elections,  the  British 
Government  refused  to  interfere. 

On  May  9,  1864,  certain  instructions  were  issued  by  the  United 
St. ties'  Se<  letary  of  the  Navy  respec  tin-  persons  taken  in  bloi  k.ule 
immers  whirh  provided  that  'when  there  is  no  reas:>n  to  donlit  tli.u 
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period,  or,  if  he  has  funned  a  partnership  in  l>i;  which 

is  to  <  (iiitiiuie   for   a   num'  •  I  e    usually 

drawn  from  the       |      •     is,  that  he  inte;         I      make  that  \>'. 

his  permanent  rcsidi-nce.  although    no   po-iti-.  'aration  to 
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§  15.  Another  and  most  significant  circumstance  by  which  Time  of 
-the  intention  may  be  ascertained,  is  the  time  of  residence.  In 
most  cases,  this  circumstance  is  unavoidably  conclusive  in 
determining  domicil.  Even  where  the  party  had  first  gone 
to  a  foreign  country  for  a  special  purpose,  which  would  repel 
the  presumption  that  he  intended  to  make  it  his  permanent 
residence,  yet  if  he  has  remained  a  great  length  of  time,  it 
will  be  presumed  that  his  first  intention  has  been  changed, 
and  that  a  general  residence  has  grown,  as  is  frequently  the 
case,  upon  a  special  purpose.  Hence,  the  plea  of  an  original 
special  purpose  is  not  to  be  averred  against  a  residence  con- 
tinued for  a  long  period  of  time.  If,  however,  a  merchant  has 
gone  to  a  foreign  country  just  before  the  war,  for  a  special 
purpose,  a  fair  time  should  be  allowed  to  him  to  disengage 
himself;  but  if  he  should  continue  there  during  a  good  part 
of  the  war,  contributing,  by  his  industry  and  means,  to  the 
strength  and  security  of  the  enemy,  the  plea  of  a  special  pur- 
pose cannot  be  urged  with  effect  against  the  rights  of 
hostility.1 

§  1 6.   In  former  times  the  particular  situation  of  America, 
with  respect  to  distance,  was  considered  by  the  English  courts 
as  entitling  the  merchants  of  that  country  to  some  favourable  American 
distinctions  in  the  matter  of  domicil,  as  determined  by  length  n 
of  residence.      It  was,  therefore,  held  that  they  might  remain 
in  an  European  State  for  a  longer  period  than  a  merchant  of 
a  neighbouring  country,  without  being  considered  as  a  per- 
manent resident.     But,  with    the  present   facilities  for  com- 
munication afforded  by  steam  and  telegraph,  it  is  doubtful  if 
this  favourable  distinction  would  be  made. 

§  17.  The  presumption  of  law  with  respect  to  residence  in  Presnmp- 
a  foreign  country,  is,  that  the  party  is  there  animo  mancudi,  |j!ffr£"" 
and  it  lies  upon  him  to  explain  it.     Thus,  when  the  property  foreign 
of  a  foreigner,  who,  at  the  time  of  its  shipment,  was  living  r 

In  1865,  Dr.  Benson,  a  Canadian,  applied  for  protection  against  In  MIL; 
tried  by  court  martial.  As  it  appeared  that  he  was  domiciled  in  Kentucky, 
and  was  an  army  contractor,  the  British  Government  refused  to  intt  it 

(/'<(>'/.    /V//V/TV,    No.     1 06.) 

1  Din T,  <  >H  Insitni>u\\  vol.  i.  p.  498  ;  the  '  Harmony,'  2  AW'.,  322. 

In  1X64,  Mr.  Hcslop,  a  British  subject,  holding  landed  property  in 
Virginia,  and  who  had  been  arrested  at  lialtimore,  hasin^  requested 
British  protection,  was  informed  by  the  British  Government  that  .is  the 
circumstances  of  the  case  showed  Mr.  I  h-slop's  active  connection  with  the 
Confederate  Government,  it  was  not  a  case  tor  interference.  J '(!>•/.  /',1/it'rs, 
No.  507.) 
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in  a  hostile  com  that  « .f  an  enemy,  tin-  cap: 

n»t    hound  to   j  'hat   h:  :  his 
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!  §   IS.    In  order   to   repel  this   presumption  of  th<-  lav.,  it 
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•ute  period  would  be  required  ;   that  his  past  residence  had 

Hot    been    loll;.;   elloll-h,   by    tile     lllere    operation     of    til 

tablish  a  domicil,  and  that  he  had  not  i  d  up  \\ith 

the  trade  and  navigation  of  the   country,  as   to  ha\e  aoju 
its   national  charat  ter.  by  the   \ery   nature  of  his   occupation. 
The  presumption  is  not  repelled    by  merely  xhouin;;   that    his 
wife  and  family  are  still  residing  in  his  native  country,  nor  by 
proving  that  he  contemplate*  returning  to  hi  ountry  at 

some  future  period,  or  after  he  has  accomplished  some  ; 
ticular    object.      He    may    ha\  e    -eparated    himself  from   his 
family,  or  the  period   of  his   return  may   be  wholly   uncertain 
•ind  indefinite;   or,  if  definite,  it  may   be   after  a  loiv^   inter\al 
of  time,  or  his   neutral   character   may   have   b     n     uper-i 

by  h  ipation,  or  by  his  bein;^  so  incorporated  in  the  trad 

or   navigation   of  the   country,   that    its   national   i  haractcr   is 
completely    fixed    upon    him.      In    order    to    repel    this    pre- 
sumption  of  the  law,  he   nui^t  show  clearly  and  conclu 
that  5U(  h  residence  in  the  fo;.  untry  has  not  by  the  law 

•         :.    or    otherwise,    had    any    effect     in    «  haiiL,rin;^   his 
national  chai      I  This  brings  us  to  the  examination  of  the 

different  .  of  what  is  calu-«l  >:  V  domicil. 

;i-  ^    \<t.   The  national    chara  '    an    ami).. 
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This  leMilu  from  the  rule  of  ex-terril  !>•  dis- 

cussed.     I  med   a  resident  within  th  his 

•i   domicil  ot  ap|>ly  to  him. 

me  \\ithin    th:  '         .  altho: 

m  the  per  |.  .1  in. i-  •  il    duties  may 
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sular  character  affords  no  protection  to  his  mercantile  adven- 
,  tures.  '  If,'  says  Duer,  '  he  reside  in  a  belligerent  country,  his 
ships  and  goods  are  liable  to  confiscation  as  those  of  an  enemy, 
by  the  hostile  belligerent ;  and  they  are  subject  to  the  same 
penalty  in  the  country  in  which  he  resides,  if  they  be  em- 
ployed in  a  trade  with  its  public  enemies,  which  is  prohibited 
to  its  own  subjects.  Nor,  to  warrant  the  confiscation  of  his 
property,  is  it  requisite  that  the  consul  should  bear  the  cha- 
racter of  a  general  merchant.  If  the  transaction  that  leads  to 
the  seizure  is  the  only  commercial  speculation  in  which  he 
is,  or  ever  has  been  engaged,  he  is  still  a  merchant,  so  far  as 
that  transaction  extends,  and  must  bear  the  consequences 
of  the  character  he  has  assumed.  The  rule  which  thus  dis- 
tinguishes between  the  commercial  and  the  official  character 
of  a  consul,  may  sometimes  operate  in  his  favour.  Where  the 
consul  of  a  belligerent  power  is  engaged  as  a  merchant,  in  the 
commerce  of  a  neutral  country,  in  which  he  resides,  his  pro- 
perty on  the  ocean,  if  employed  in  a  trade  strictly  neutral,  is 
exempt  from  hostile  capture.  His  neutral  character  as  a 
merchant  is  unaffected  by  his  belligerent  character  as  consul.'1 

§  20.  The  French  jurists  have  laid  down  the  following  Other 
rules  respecting  the  domicil  of  officers,  civil  or  military,  em- 
ployed  in  the  public  service:  1st.  If  the  office  be  for  life, 
and  irrevocable,  the  domicil  of  the  holder  is  in  the  place  where 
its  functions  are  to  be  discharged,  and  no  proof  of  the  con- 
trary will  be  admitted,  '  for  the  law  will  not  presume  an 
intention  contrary  to  indispensable  duty.'  2nd.  If  the  office 
be  temporary  or  revocable,  the  law  does  not  presume  that  the 
holder  has  changed  his  original  domicil,  but  proof  will  be 
admitted  to  establish  the  fact  that  he  has  done  so.  These  two 
divisions,  says  Phillimore,  seem  to  warrant  a  3rd.  Where  the 
office,  although  for  life  and  irrevocable,  requires  the  holder  to 
reside  only  a  part  of  the  time  in  the  place  where  its  functions 
arc  to  be  discharged,  the  law  will  presume  his  domicil  to  be 
in  that  place,  but  this  presumption  will  yield  to  proof  that 
the  scat  of  his  family  affairs — the  residence  of  his  wife  and 
children — is  elsewhere,  and  that  he  has  described  himself,  in 
all  legal  instruments,  as  belonging  to  the  place  of  former 

1  Duer,  On  Insurance,  vol.  i.  pp.  513,  514  ;  the  '  Imli.m  Chief,'  3  AW'., 
27;  the  'Josephine,'  4  /\W>.,  25;  the  '  Suruh  Christina,'  I  AV.'1.,  2$<)  ; 
Allirei  lit  i'.  Subbiniin,  |  /  i'.v.  <uul  Hc<iins  A'.,  323. 


IN  :  :  I-  >N.\I.  LAW 


•  II      XII 


A  u 
minor, 

flu  . 


id  M. -t    t"   the   pla<  e  of  hi-,  employment.      Thus,   in 
UK       .         •    !     rd  S"im -r\.  ille,1    the   presumption    . 

:  it  \\a>  hi-iil  tliat  his  parliamentary  duties  in  I.omloi. 

.1  [i  nul,  uas  no   |)n.of  that  his  doinii.il  was  th< 

in  th«-  1"  M.  de  (  oiirtancl,  it  \    I          d  that  th< 

md  Maitre   di  s    Faux    (t    I     :    '    .   in  >t    requiring   a  fi 
.ditl    n«.t    pix\eiit   the   law   of  original   domicil    li 

operatinj 

5;  Jl.    It  was  a  maxim  of  the  Roman  law,  which   ha 
incoij... rated  into  modern  jurisprudence,  that  a-  the       I     I  ikes 
the-  rank,  also  take   the  doinicil  of  her  husband  ; 

and,  by  the  same  analogy,  the  widow   retains  it  after  her  li 
kind's  death.      Hut    if  she    marry  a-ain,  her   doiir-  il   },, 
th.it  of  In  i  .d  husband.      The   most   i     • 

the  doinicil  of  the  widow,  was  the   disputed    -  .  :<m  to  the 

personal    estate    oi    Hcnriett.i     Maria     \v\<\  f   Charli       I    . 

\\ho    died    in     France.       The    betrothed,    although    in    man\- 

res]  nj°>''nkr  lnc  P1"'1-  "'  ln*-'  ui^<--.  '     tin-- 

•:ian  and  civil  law,  retains   the   doinicil  which   she   had   bi - 
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minor,  who  is  not  sui  juris,  cannot  change  his  domicil  of  his 
own  accord  {proprio  niotu]  ;  his  domicil  is  that  of  the  father, 
or  of  the  mother  during  widowhood,  or,  perhaps  in  some 
cases,  of  the  legally  appointed  guardian.  With  respect  to  the 
question  of  succession  to  an  intestacy,  some  writers  contend 
that  neither  the  mother  nor  the  guardian  can  change  the 
domicil  of  a  minor  whose  father  is  deceased,  while  others  hold 
the  contrary  doctrine  ;  all,  however,  agree  that  \hcforujn  of 
the  minor  is  that  of  the  surviving  parent  or  legal  guardian.1 

American  or  foreign  husbands,  that  if  after  the  dissolution  of  their  cover- 
ture they  should  elect  to  claim  the  benefit  of  their  British  character,  they 
would  be  at  liberty  to  do  so,  and  must  be  treated  and  protected  as  British 
subjects.  (Par/.  Papers,  No.  189.) 

According  to  the  French  law,  a  woman  legally  separated  from  her 
husband  recovers  the  right  to  a  separate  domicil. 

It  was  held  in  England  that  a  woman  living  abroad  and  apart  from  , 
her    husband,  but    not    legally  separated,    had  not  a  separate  domicil. 
(Re  Daly's  Settlement,  22  Jurist,  525.) 

J  The  British  Government  decided  that  minors  who  were  born  in 
British  dominions,  but  whose  fathers  had  become  naturalised  American 
citizens,  ought,  during"  their  minority,  to  be  considered  and  treated  as 
between  the  two  Governments,  not  as  British  subjects,  but  as  American 
citizens,  and  that  they  must  continue  to  be  so  considered  if  after  attaining 
their  majority  they  had  continued  to  remain  domiciled  in  the  United 
States,  and  had  not  taken  any  active  steps  to  absolve  themselves  from 
their  allegiance  to  that  country.  (Parl.  Papers,  N.  America,  1861-2.) 

A  son  was  born  in  England,  of  a  British  father  subsequently  natu- 
ralised in  the  United  States  ;  the  son  attained  his  majority  at  Baltimore, 
according  to  the  lex  loci,  but  had  not  exercised  the  rights  of  a  citizen. 
With  respect  to  this  case,  the  British  Government  decided  in  1863,  that 
as  a  minor  child  follows  the  domicil  of  the  father,  and  as  the  father  was 
naturalised  by  the  law  of  the  United  States,  and  the  son  after  attaining 
majority  had  continued  his  domicil  in,  and  was  considered  as  naturalised 
by  the  law  of,  the  United  States,  he  must  be  considered  as  a  naturalised 
American  citizen,  and  not  entitled  to  claim,  as  against  the  Government  of 
the  United  States,  the  protection  of  the  British  Government.  A  son 
attained  his  majority  at  Philadelphia  in  the  United  States,  being  burn 
there  of  a  British  father,  living  in  the  United  States  but  not  naturalised  : 
neither  father  nor  son  had  made  any  declaration  of  intention  to  become 
citizens.  In  1863,  the  British  Government  decided  that  it  could  not 
insist,  as  against  the  United  States'  Government,  that  such  a  person 
should  be  considered  as  a  British  subject,  and  exempt  from  the  liabilities 
incident  to  the  status  of  a  United  States1  citizen. 

'The  father  of  Joseph  Celt,  and  his  wife,  who  was  enceinte,  in- 
habiting Calais  when  it  was  taken  by  the  French,  fled  into  Flanders,  and 
there  the  woman  was  delivered  of  the  said  Joseph  ;  and  it  was  adjudged 
that  he  shall  be  entitled  to  the  privileges  of  a  natural-bom  British  subject, 
under  the  Art  25  Edward  111.,  because  the  parents  were  bom  in  Calais, 
and  he  himself  was  begotten  there,  though  born  in  !•  landers'  (Chiity, 
Comr.  Lais,  vol.  i.  118).  However,  Lord  Coke  states  that  'the  time  ol 
his  birth  is  of  the  essence  of  a  subject  born,'  so  that  it  is  unnecessai  \ 
to  go  bai  k  bi  yoml  that  period  to  decide  a  sub]'  <  t's  alle^um  e.  In  iSo.j, 
in  i  he  case  of  one  Cnle.  it  wa  decided  b)  Greal  I'.ritain  that  i  lie  children 
of  Ann  i  ban  citizens  bom  in  British  tei  ntory,  but  being  in  Ainuuan 
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re  traint  imposed  by  the  enem\\  and  his   intention    to 
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foreign  country  after  the  coercion  has  been  withdrawn,  and 
after  his  power  of  choice  has  been  restored,  he  may  acquire  a 
domicil  therein.1 

§23.  Suppose  the  government  of  the  country  of  residence  Effect  of 

.&  municipal 

prohibits  a  foreigner  from  acquiring  a  domicil.      It  has  been  iaws  on 

decided  in  France  that  a  de  facto  domicil  may  be  acquired,  domicil 
notwithstanding  such  prohibition,  even  with  respect  to  the 
country  of  residence.  This  is  placed  on  the  ground  that, 
although  not  entitled  to  the  privileges  of  a  domiciled  subject, 
he  may  incur  the  liabilities.  Again,  suppose  the  government 
of  a  country  forbade  its  subjects  to  establish  a  domicil  out  of 
their  native  land,  may  they  not  acquire  a  de  facto  foreign 
domicil  ?  Undoubtedly  they  may,  so  far  as  respects  their 
national  character  in  war,  and  Phillimore  is  of  opinion  that 
the  personal  property  of  such  subjects  who  have  established 
a  de  facto  domicil  in  a  foreign  country,  must  be  distributed 
according  to  the  law  of  the  de  facto  domicil.  He,  however, 
admits  that  the  case  would  be  open  to  some  argument  on  the 
other  side.2 

§  24.  Treaties  sometimes  have  the  effect  of  preserving  to  Of  trea- 
the  resident  in  a  foreign  country  his  original  domicil,  or  of  * 
giving  to  him  a  commercial  domicil,  neither  of  the  country  of 
his  origin  nor  that  of  his  residence.  Such  has  been  the  general 
effect  of  the  treaties  and  commercial  intercourse  between 
Christian  and  Mohammedan  States.  In  the  Turkish  dominions 
the  control  over  and  disposal  of  their  property,  its  exemption 
from  municipal  laws,  and  other  privileges,  have  been  secured 
to  Christians  by  treaty  stipulations.  In  such  cases,  the  domi- 
cil of  their  own  countries  is  considered  as  preserved  to  foreign 
residents  in  the  East,  the  ordinary  rules  of  the  international  law 
of  domicil  not  being  applicable  to  such  residence.  In  general, 
European  and  American  merchants  residing  in  the  East  under 
the  protection  of  trading  factories,  are  considered  as  retaining 
the  national  character  of  the  factory  to  which  they  belong. 
This  distinction  results  from  the  nature  and  habits  of  the  East, 
foreigners  not  being  permitted  to  mix  freely  with  the  native 
inhabitants,  or  to  become  incorporated  into  the  mass  of  society 
They,  therefore,  always  continue  to  be  strangers  and  mere 


1  Justinian,   Di\r.    1.   t.   i.   I.   \xiii.  ;   Wcstlakc,    Pri\'<itc    Int.   L,iu',   §§ 
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-   Phillimore,  /.</.>'  ni  Domicil^  f.  \  301  306. 
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withdrawn  will   not    he   -uhject  to  confiscation.      Hut  he  mu>t 
hrini;    himself  clearly  within   the   rule,   for,  if  instead  of  con- 
fining him>elf  to  the  legitimate  ohject  of  his  \Nit,  1  ' 
in  a  trade   purely  national,  his   character  uitli   re-pect  io  -uch 
tra<le  i-.  regarded  a^  hostile,  and  the   prop  d  in  it, 
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the  maxim  of  the  Roman  law,  that  when  a  man  has  so  set  up 
his  household  goods  in  two  different  places  as  to  be  equally 
established  in  both,  both  are  to  be  regarded  as  his  domicil. 
It,  however,  was  remarked  by  Domat  (and  this  opinion  was 
adopted  by  other  jurists)  that  although  a  man  may  have  two 
or  more  domicils  for  particular  purposes,  yet  it  would  be  very 
difficult,  if  not  impossible,  for  him  to  have  two  which  should 
be  equally  the  centre  of  his  affairs.  Hence  municipal  law, 
both  in  Europe  and  America,  requires  the  characteristics  of  a 
principal  domicil  for  cases  of  a  testament,  or  a  distribution 
under  intestacy,  while  it  permits  the  same  person,  at  the  same 
time,  to  have  other  domicils  for  certain  purposes,  and  with 
respect  to  particular  rights  and  property.1 

§  27.  The  native  national  character,  lost,  or  suspended  by  Native 
a  foreign  domicil,  easily  reverts.2     The  adventitious  character  easily"1' 
imposed  by  domicil  ceases  with  the  residence  from  which  it  reverts 
arose.     An  actual  return  to  his  native  country  is  not  always 
necessary,  nor  even  an  actual  departure  from  the  country  of 

1  Domat,  Traite  des  Lo ts,  liv.  i.  tit.  xvi.  §  6;  Merlin,  Repertoire^  tit. 
viii.  '  Domicile,'  §  7. 

1  In  1863  a  Mr.  Scott  applied  to  the  British  Consul  at  New  York  for 
protection.  He  had  declared  his  intention  to  become  a  citizen  of  the 
United  States  at  the  time  of  the  Trent  affair,  and  if  war  had  broken  out 
it  was  his  intention  to  adhere  to  the  United  States,  against  his  own  sove- 
reign. The  British  Government  refused  to  interfere.  In  1863  Mr. 
Hamilton,  an  Irish  gentleman,  who  had  been  naturalised  in  the  United 
States,  and  who  had  returned  to  Ireland,  being  about  to  go  back  to  the 
United  States,  requested  to  know  whether  he  could  resume  his  British 
nationality  previously  to  doing  so,  and  was  told  that  the  British  Govern- 
ment could  not  promise  to  afford  him  protection  against  any  obligations 
which  the  laws  of  the  United  States  might  impose  upon  persons  who  had 
been  naturalised  in  that  country.  In  1862  the  British  Government  decided 
that  a  natural-born  British  subject,  who  had  been  naturalised  in  the 
United  States,  would  not  be  recognised  by  the  British  Government  within 
the  United  States  as  a  British  subject,  but  if  he  returned  to  British  terri- 
tory his  native  allegiance  would  revert.  In  the  event  of  the  independence 
of  the  Confederate  States  being  established,  the  British  Government 
would  not  have  interfered  on  behalf  of  such  naturalised  Americans,  and 
their  status  would  have  been  left  to  be  determined  by  the  Government  of 
those  States.  Naturalised  citizens  would  have  had  a  right  to  claim  from 
the  United  States  to  be  treated,  with  regard  to  a  transfer  of  allegiance,  in 
the  same  manner  as  native  citizens.  Until,  however,  the  independence  of 
the  Confederate  States  was  recognised,  the  United  States  were  justified  in 
enforcing  against  all  persons  resident  therein,  the-  obligations  of  the  oath 
of  allegiance  which  they  had  taken.  If  the  Confederate  States  had 
become  independent,  the  British  Government  was  not  bound,  nor  were 
the  Confederate  Stales,  to  rceiivni  e  such  persons  as  British  subjects, 
nor  would  their  return  to  Great  Britain  and  rcnmtnatiim  there  of  their 
United  States'  allcgiam-c  have  made  any  difference  in  this  respect. 
[Par/.  Papers,  \.  A  HUT.,  1861  • 
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;uit  tin-  country  sine  unin:  :i.     I'.ut  tin-  <  omme- 

•it  of  tin-  journey  t»  return  t<>  his  native  country,  altln 
it  in. i'.  re  to  tin-  part\-  hi-  native   national   char  will 

riot  exempt  hi-  property  fr»m   the   hostile  i  hara   I 
bv  :ily   in  where    Mich    i>r<ij)crty   ha-   h 

d  in  a  trade  completely  lawful    in   the  native  chara 
The  principle  can  never  he  extended  to  protect  a  trade  which 

•!le;^al  in  a  native  subject  or  citizen.  Thus,  an  Amer: 
t  iti/en,  iloniiciled  in  Kn;.;land  jirevioii--  to  theuar  hctv. 
the  t\'.  '  -hipp«  I  ("nun  that  coimtr\- a  1 

time   after  t'  nient   of  the  war,  and 

the  shipment  in  per-<>n,  with  the  intention  <  .f  ahand- 'tiin:;  his 
l-'.n^lish  doinicil.  aJid  resuming  his  American  charai  \< ,-r.  Hut 
hi>  propert\-  \\  as  captured  and  by  an  Ai: 

prv.e  court,  on  t!  .ind  that  whether  an  l'"n;.;!i-li  sul);e<  ' 

an  American  I'iti/.en    his  projiert}-  was  liable  to 
if  the  former,  as  that  of  an  enemy  ;  and  if  the  latter,  as  that  "f 
ti/en  unlawfully  trading  with  an  enemy.     The  mere  return 
of  a  part}',  whether  a   belligerent    subject   or  a   neutral,  to  his 
native  country,  is  not   sufficient,  of  it-e!f,  to  i      I         his  na1 
character.      If    he    merely    returns   for  a   visit,   or  temporary 
purpose,   and    designs  to   resume    his    former    residence,   the 
<Ji..       '       impressed   on    him    by  his    foreign    domicil    remains 
unchanged.      In   other   uords,    \\\-.    domicil.   oiu .  ''i<hed, 

is  not    broken    b_v  a   temporary  change    of   residence,   and    his 

property  on  the  ocean,  although  shipped  or  captured  during 

hi-  abseii.  e,  remains  liable  to  confiscation. 

§  jS.    In  the  application  of  the  general  rule  that  the  na1. 

racter  of  the  party  must  be  taken  from  that  of  the  country 
wherein-    re  ides,  there    is    a    material    dip 
moving  from, and  returnin;.;  to, one's  native  (  ountry.    Althoi 
chara.  ter    remains    till    a    new  domicil    is   aojii: 
by   aetual    n--idem  e  or   settlement    in   a    f  :mtry,  : 

adventitious  character  resulting  from  domivi!       .     -  with  the 
tr.un  \\-hiihitaro  e     But, according  to  the  decisions 

of  the  •         '     of  the  I'nited  States,  it  is  not  Miffu  ient  to  j>r, 
•itention  of  the  party  to  return  to  his  native  com  • 
the    purp  :iainini;    there    permar,      •       .   he    must 

•    •  IIU      '1  i'.'     Briti   !i  •  "iirts.  h, 
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performed  in  good    faith,  as  sufficient  to  restore  the  native 
national  character. 

$  29.    It  seems   to   be   a   well-settled    principle  of  inter-  Subjects 
.  of  a  belli- 

national  law  that,  during  the  existence  of  hostilities  (Jiagrantc  gerent 

bdlo\  no  subject  of  a  belligerent  can  transfer  his  allegiance  durin& 
or  acquire  a  foreign  domicil  by  emigration  from  his  own 
country,  so  as  to  protect  his  trade  either  against  the  bellige- 
rent claims  of  his  own  country,  or  against  those  of  a  hostile 
power.  In  other  words,  his  allegiance  continues  the  same, 
and  his  native  character  is  unaffected  by  his  change  of  resi- 
dence. This  doctrine  rests  on  the  ground  that  to  desert  one's 
own  country  in  time  of  war,  is  an  act  of  criminality,  and  that 
if  a  citizen  removed  to  another  State,  his  allegiance  is  still 
due  to  his  sovereign,  and  he  is  as  much  bound  to  abstain  from 
trade  with  a  public  enemy  as  if  he  had  remained  at  home  ; 
and  his  property,  as  that  of  an  enemy,  continues  to  be  just  as 
liable  to  seizure  and  confiscation,  by  an  opposite  belligerent. 
This  principle  is  sanctioned  by  the  most  approved  writers  on 
international  law,  and  has  been  expressly  affirmed  by  the 
courts  of  the  United  States.  The  doctrine  above  announced 
is  not  in  conflict  with  that  contended  for  by  some  writers,  that 
a  citizen  has  a  general  right  of  expatriation  in  time  of  peace, 
and  that  the  assent  of  his  government  to  seek  change  of 
allegiance  and  national  character  is  implied  in  the  absence  of 
any  prohibition.  Nor  is  it  to  be  construed  as  denying  to  a 
citizen  the  right  to  change  his  allegiance  and  national 
character  in  time  of  war,  with  the  express  consent  of  the 
State,  and  with  authentic  renunciation  of  pre-existing  citizen- 
ship. But  expatriation,  in  time  of  war,  does  not  result  from 
a  change  of  residence,  and  the  general  consent  of  the 
State  to  emigration,  which  is  presumed,  in  time  of  peace, 
from  the  absence  of  any  general  prohibition.  If  so,  it  might 
be  appealed  to  as  a  mask  to  cover  desertion,  or  treasonable 
aid  to  the  public  enemy.1 

§  30.   Merc  military  occupation  of  a  territory  by  the  forces  Effect  of 
of  a  belligerent  (without  confirmation   of  conquest  by  one  o 
the  modes  recognised  in  international  law),  does  not,  in  gene-  tion 

1  The  '  Dos  Hermanos,'  2  Wheat.  R.,  98  ;  Talbot  v.  Janson,  3  Dallas 
A'.,  162  ;  the  '  Santissima  Trinidad,'  J  Wheat.  A'.,  2i>4  ;  Du^iK-t  ?'.  Rhine- 
lander,  I  Johns.  C<ts.,  360;  Jackson  v.  X.  Y.  Ins.  Co.,  2  Johns.  Cas.,   I<M  ; 
United  States  v.  Williams,  2  Crunch.  A'.,  82,  m>t<   ;  .Murray  r.  the'Chaim 
ing   llet^y,'  J  (  'raiiili.  A'..  6  \ 
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the  natioi    d  char.    I         t"  the  inhabitants.      It  will 
be  shown  in  -tjucMt  chapter,  that  tl.  lance  of  such 

inhabitants  is  temporarily  suspended,  but  net  actually  trans- 
ferred t«i  the  conqueror.  Tin-)-  owe  to  such  military  occupants 

•.tin   duties,   but   the-e   fall    far    -hort    of   a   <  1.  •  .f    the 

all'  due  to  their  firmer  s<  ,  \cri-i;.  ;n.      Hut  if  the  military 

•.ipation  be  by  a  power  in  amity  with  the  former 
and    has  taken    place   with    the   e\  idcnt    c«  iiicurren-  e   of  t! 

ML;  under   hi-   authority,  a  prior  and  form- 
-umed.      The  national  character  of  the  inhabitants  is  then  t 
deemed   to   be   changed    by   the    pre-umrd    transfer    of    their 
alle-iaiux-.      Thus,  the  Occupation    of  the    Ionian    republic  by 
I       IK  h   troops,   by    the   voluntary    surrender  of  the    Ku-^ian 
authorities,  then  at  peace  with  l-'rance.  was  deemed    Miftu  ient 
to  repel  the  supposition  that  -u«-h  occupation  was  hostile  a 
temporary,  and  therefore   sufficient   to   rai-e   the   pre-umpt 
of  a   formal   cession,   although    none   wa-   ju-oved.      So  of  the 
inhabitants    of    territory    in   the    p  'on    and    under    the 

.eminent  of  the  comjueror   jirior    to   ce  —  ion   c,r  i~.  -mp' 
conquest,  for  evi-ry  commercial  aiul   belligerent   purpose   thc-y 

are  •  red  by  other  conn-  subjects  of  the  conqueror, 

notwithstanding  that  he  himself  may  regard  them  as  aliens 
\vith  respei  t  to  the  inhabitants  of  his  other  dominions.  Upon 
this  point,  however,  there  are  omflutiiK;  de,  isions,  bi-lli^en-nts 
having  some-time-  n  arded  territ<n'\-  in  the  military  occupation 
of  their  enemy  as  friendlv.  and  sometimes  a-  ho-ti'  .  >rd- 
iiv^  to  their  own  intere-ts  and  the  peculiar  i  ircunistance<  of 
the  case.  If  the  sovereign  power  of  the  State  c  h-  ••  '  < 
permit  a  continuance  ..f  .  ..mmerce  with  them,  the  courts  of 
the  >ame  State  will  regard  them  as  friendly,  and  :v<v 


1  'I  he  '  k.,'.  .':..  i-i  :  Benson  v.  r.«  •    . 
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§  31.  It  will  also  be  shown  hereafter  that,  where  the  con-  Of  corn- 
quest  is  confirmed,  or  in  any  other  way  made  complete,  the  queesetc° 

costs  and  damages.  At  the  same  time  they  issued  a  monition  requiring 
the  captors  to  proceed  to  adjudication.  The  captors  proceeded  accord- 
ingly, and  in  that  year  (and  again  in  1856,  upon  further  proof)  the  case 
was  heard,  but  the  judge  condemned  the  cargo,  adding  that  he  should 
have  experienced  very  great  difficulty  in  coming  to  the  conclusion  that  the 
claimants  had  proved  their  property  in  the  cargo  even  if  they  were  entitled 
to  any  persona  standi  in  the  court. 

The  following  contains  the  chief  points  of  the  judgment  delivered  by 
the  Lords  of  the  Privy  Council,  on  the  appeal  : — Upon  the  appeal,  the 
first  question  is,  whether  the  owners  of  the  cargo,  in  regard  to  this  claim, 
are  to  be  considered  as  alien  enemies  ;  and  for  this  purpose  it  will  be 
necessary  to  examine  carefully  both  the  principles  of  law  which  are  to 
govern  the  case,  and  the  nature  of  the  possession  which  the  Russians 
held  of  Moldavia  at  the  time  of  this  shipment.  Upon  the  general  prin- 
ciples of  law,  applicable  to  this  subject,  there  can  be  no  dispute.  The 
national  character  of  a  trader  is  to  be  decided,  for  the  purposes  of  the 
trade,  by  the  national  character  of  the  place  in  which  it  is  carried  on.  If 
a  war  breaks  out,  a  foreign  merchant  carrying  on  trade  in  a  belligerent 
country  has  a  reasonable  time  for  transferring  himself  and  his  property  to 
another  country.  If  he  does  not  avail  himself  of  the  opportunity,  he  is  to 
be  treated,  for  the  purpose  of  the  trade,  as  a  subject  of  the  Power  under 
whose  dominion  he  carries  it  on,  and,  of  course,  as  an  enemy  of  those 
with  whom  that  Power  is  at  war.  Nothing  can  be  more  just  than  this 
principle  ;  but  the  whole  foundation  of  it  is,  that  the  country  in  which  the 
merchant  trades  is  enemy's  country.  Now  the  question  is,  what  are  the 
circumstances  necessary  to  convert  friendly  or  neutral  territory  into 
enemy's  territory  ?  For  this  purpose,  is  it  sufficient  that  the  territory  in 
question  should  be  occupied  by  a  hostile  force,  and  subjected,  during  its 
occupation,  to  the  control  of  the  hostile  Power,  so  far  as  such  Power  may 
think  fit  to  exercise  control  ?  or,  is  it  necessary  that,  either  by  cession  or 
conquest,  or  some  other  means,  it  should,  either  permanently  or  tem- 
porarily, be  incorporated  with,  and  form  part  of,  the  dominions  of  the  in- 
vader at  the  time  when  the  question  of  national  character  arises?  It 
appears  to  their  Lordships  that  the  first  proposition  cannot  be  maintained. 
With  respect  to  the  meaning  of  the  term  'dominions  of  the  enemy,' 
and  what  is  necessary  to  constitute  dominion,  Lord  Stowell  has  in  several 
cases  expressed  his  opinion.  In  the  case  of  the  '  Fama  '  (5  Rob.,  1 1 5)  he 
lays  it  down  that,  in  order  to  complete  the  right  of  property,  there  must  be 
both  right  to  the  thing  and  possession  of  it ;  both  jus  ad  rem  and.  jus  in  re. 
'This,'  he  observes,  'is  the  general  law  of  property,  and  applies,  I  con- 
ceive, no  less  to  the  "  right  of  territory"  than  to  other  rights.  Even  in 
newly  discovered  countries  when  a  title  is  meant  to  be  established  for  the 
first  time,  some  act  of  possession  is  usually  done,  and  proclaimed  as  a 
notification  of  the  fact.  In  transfer,  surely,  when  the  former  rights  of 
others  are  to  be  superseded  and  extinguished,  it  cannot  be  less  necessary 
that  such  a  change  should  be  indicated  by  some  public  act,  that  all  who 
are  deeply  interested  in  the  event  as  the  inhabitants  of  such  settlements 
may  be  informed  under  whose  dominion  and  under  what  law  they  are  to 
live.'  The  importance  of  this  doctrine  will  appear  when  the  facts  with 
respect  to  the  occupation  of  the  Principalities  come  to  be  examined. 
That  the  national  character  of  a  place  is  not  changed  by  the  mere  circum- 
stance that  it  is  in  the  possession  and  under  the  control  of  a  hostile  force, 
is  a  principle  held  to  be  of  such  importance  that  it  was  acted  upon  by  the 
Lords  of  Appeal  in  1808,  in  the  St.  Domingo  cases  of  tin-  '  Dart'  and 
'  Happy  Couple,'  ulicn  the  rule  opeiainl  \\ith  extreme  hardship.  In  the 
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;illf.;i;inro  of  th<-  inhabitants   who  remain    in  the  conqm  • 
•t-.ry  is  transh-r.v.l  to  the  mv  ;i.    The  same  c!'      | 

Manil'.  •    :'."\vni-  ac  .  otmt 

ofti  'Several]         "t  it  [the  island  of  St.  Domingo]  had 

i    in   the   :u  tual    i"'  '  uhiili.nl  dc'.a*  hcd 

then  diilil   <lo  from   the  mother  country  of 

aid   its  authority,  and  maintained  within   thos, 

independent        •    .mem  of  then  own.    Ami  although  this  new  power  bad 

nut    been   dim  tly   and    formally   r>  •  -.!   by    ai  •    •  ity.  the 

liad  shown  a  favo'.  ,t;oii  towards  it,  on  the 

ground  of  its   (iiininnn   opposition  to  1- "ram  e,  and  to  t"l. 

intt  'li.tt    i  an  led  with    it   a    pa.  HP     and   even    fin -ndly  i  mir 

It  was  <  ontended,  therefore,  tliat  St.  I  Jomin^o  i  mild  not  In-  i  Onsidl 

•::•.  ot  the  enemy.    'I  h--  l  "tin  <>i  A|.J.IM!,  1^.          .  .  though 

on,  and  with  nun  h  •  iat  nothing 

had  lan-d  .  >r  done-  by  the  British  Government  that  (  ould  atuh' 

a  I'.ritish  tribunal  to  t  on>idci  tlu>  island  ^rii'Tally,  or  |>art  of"  it    notwith- 

i'owrr  lio^iic  to  l  ranee  ha.!  •  stablished  its. -if  within  it.  to  that 
and  with  that  kind  of  allowance  from  some  other 

her   than    still  a  colony,  or    part   .•:  aiy,  of  th<-   cm-my. 

'riu-ic  i  an  In-  no  ilmiht  that  tlic  stru  t    prim  iplr  of  that  do  i^imi  was  i  <>r- 
i  >n  the  otlu-r  hand,  when  pla-  e^   in  a  friendly  cmmtry  ha\e  ! 

•  d  by  and  arc-  in  possession  •   trine  1. 

held.     \Vhik-  Spain  was   in   the   <»  <  upation    of  l-'i  .  d  at    war  with 

i        it  llntain,  the  Spanish  insurrection  broke  OUt,  and  the  llntish  (iovein- 
inent  issued  a  pn»  laination  that  all  lioitili'  :ist  Spain  should  imme- 

diately cease,     ('.real   part  of  Spain,!  .  w.i>  still   0  .    by  the 

.  h    troops,   and,    amount   <>tlier->,   the  port    of  St.   Andero.      A    ship 
called  the  'Santa  Anna'  was   captured   on  a  \  •  -   it  was  alleged,  to 

\nd'T".  and  Lord  Stowell  ( I  /•'.,:      .  l\       der  lh<  >e  public 

•  the  State,  establishing  this  general  pi-.n  <•  and  amity,  I  d(» 
not  know  that  it  would  be  in  the  power  of  tin-  Omit  to  condemn  Spanish 
property,  though  belon^inx  to  |>ei  it  in  those  ji.trts  of  S\ 

v.  h  -  h  are  at  the  present  moment  under  French  control,  rvept  under  .  ir- 
cumstant  es>   whuh   would   justify    tin-   <  oniisc  ation    of    neutral    p' 

rim  i|)le  has  been  .u  ted  upon    in  the  C'oui:  vimon  Law. 

In    the    case    "t    I  Jonalilson    :•.   Thompson     i     (\iniph.    A'./'.A'.,  4:'.;.  the 

lan  tioojis  weie  in  possession  "I    <  oifu  and  the  other  Ionian  Islands, 

though  the  form  of  a  I  •  c<|,  and    it  was  (.intended  that 

the  islands  must  be  coratdered  as  substantially  part  of  I      •  .     t  the 

.  Kinpire  if  the  Russian   power  uas  there  dominant,  and  the  su- 
preme  authority    was    in    tin:    Russian    <  onimandc  I    not.    that 

Republic     IllUst    lie   c  ollM.leled    .:  nt    With    Rl'.          .  Cllst    tllC 

ni  e  the    Kmpeioi    of  Russia   <!c-n\c-il   the  same  ad\.-. 
military  point  of  view,  from  thi-  c,, ,  u|iation  of  tl  •        had 

•  d  it  liostilely,  or  the  Ionian  Republic    had  been  his  ally  in  the  war  lie 

^  mi.       1'ioth  llic-M-    jii..p,.   .lions,  I:.  .    i    by 

1  Mien'  ,  and  attei  u.mU,  on   a   mo1  •    • 

by  the  (  0111 1  of  Kin.;  >  I'-ein  h,  I  .oid  EUenborOUgfa  obser\ed,  •  \\  ill  am 

•  inment  wlmh    is    olili^ed    to   yield    in    air, 

rioi   t'  •'•  'ii  'he-  1  'owc-r  to  wh  .   •  Ids? 

It  i  d  that  neuti.il  and  '-nt  mean   the   same 

thii 

'. 

ii!     1  la^c-d.-in  lllC 

'li    1  lambiir^.  win.  Ii    had    ' 
.  ;n  the  milit.u) 
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is  produced  by  an  ordinary  cession  of  such  territory.  In 
either  case  the  national  character  of  the  inhabitants  who 
remain,  is  deemed  to  be  changed  from  that  of  the  former  to 
the  new  sovereign,  and  in  their  relations  with  other  nations 
they  are  entitled  to  all  the  advantages,  and  are  subject  to  all 
the  disadvantages,  of  their  new  international  status. 

§  32.  But  mere  cession  by  treaty  does  not  of  itself  operate  Of  cession 
as  an  immediate  transfer  of  the  allegiance  of  the  inhabitants 

distinction  between  hostile  occupation  and  possession  clothed  with  a  tlom 
legal  right  by  cession  or  conquest,  or  confirmed  by  length  of  time,  is 
recognised  by  Lord  Stowell,  in  the  case  of  the  '  Boletta'  (i  Edw.,  171). 
A  question  there  arose  whether  certain  property  belonging  to  merchants 
at  Zante,  which  had  been  captured  by  a  British  privateer,  was  to  be  con- 
sidered as  French  or  as  Russian  ;  that  question  depending  upon  the 
national  character  of  Zante  at  the  time  of  the  capture.  Lord  Stowell 
observes  (p.  173)  :  '  On  the  part  of  the  Crown  it  has  been  contended 
that  the  possession  taken  by  the  French  was  of  a  forcible  and  temporary 
nature,  and  that  such  a  possession  does  not  change  the  national  character 
of  the  country  until  it  is  confirmed  by  a  formal  cession  or  by  a  long  lapse 
of  time.  That  may  be  true,  when  possession  has  been  taken  by  force  of 
arms  and  by  violence  ;  but  this  is  not  an  occupation  of  that  nature. 
France  and  Russia  had  settled  their  differences  by  the  peace  of  Tilsit, 
and  the  two  countries  being  at  peace  with  each  other,  it  must  be  under- 
stood to  have  been  a  voluntary  surrender  of  the  territory  on  the  part  of 
Russia.'  On  this  ground  he  held  the  territory  to  have  become  French 
territory,  remarking,  in  a  subsequent  passage  of  his  judgment,  that  this 
was  a  cession  by  treaty,  and  not  a  hostile  occupation  by  force  of  arms, 
liable  to  be  lost  the  next  day.  These  authorities,  with  the  other  cases 
cited  at  the  bar,  seem  to  establish  the  proposition  that  the  mere  possession 
of  a  territory  by  an  enemy's  force  does  not  of  itself  necessarily  convert  the 
territory  so  occupied  into  hostile  territory,  or  its  inhabitants  into  enemies. 
From  the  nature  of  the  possession  of  Moldavia  by  the  Russians,  at  the 
time  when  the  shipment  in  question  was  made,  it  seems  impossible  to 
hold  that,  by  means  of  an  occupation  so  taken,  so  continued,  and  so 
terminated,  Moldavia  ever  became  part  of  the  dominions  of  Russia,  and 
its  inhabitants  subjects  of  Russia  and,  therefore,  enemies  of  those  with 
whom  Russia  was  at  war.  The  utmost  to  which  the  occupation  could 
be  held  to  amount  was  a  temporary  suspension  of  the  suzerainctc  of 
the  Porte,  and  a  temporary  assumption  of  that  suzerainett!  by  Russia  ; 
but  the  national  character  of  the  country  remained  unaltered,  and  any 
intention  to  alter  it  was  disclaimed  by  Russia.  At  what  period,  then, 
could  foreigners  dwelling  there  be  said  to  have  that  notice  of  a  change  in 
the  dominion  and  in  the  laws  under  which  they  were  to  live,  to  which  Lord 
Stowell  refers  in  the  case  of  the  '  Fama '  ?  At  what  period  were  they 
under  the  obligation  of  changing  their  domicil  in  it,  under  the  penalty,  if 
they  omitted  to  do  so,  of  being  treated  as  enemies  of  Great  I'.ritain? 
Moldavia  and  Wallachia  were  not  treated  by  the  Porte  as  enemies,  and  it 
would  be  singular  if  these  countries,  though  not  held  to  be  enemies  by 
Turkey,  should  be  held  to  be  enemies  of  the  allies  of  Turkey.  That  the 
Wallachian  flag  was  recognised,  both  by  the  Russian  and  Turkish  authori- 
ties, sufficiently  appears  from  the  documents  before  the  court  ;  anil  their 
Lordships  have  ascertained,  by  communication  with  the  Foreign  Office, 
the  other  facts  above  stated  ;  and,  further,  that  no  act  was  evei  done  by 
the  British  Government  to  change  the  national  character  of  the  Provini  • 
in  relation  to  Great  I'.ritain  :  and  without  some  such  act  the  occupation 
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1    I  territ    ry.     They   remain  subjects  of  the  jx. \\---r 
t»   uh:<  h  their  allegiance  W3S  »ri;.;inally  due,  until   t;  inn 

:  the  p  •  ,n  by  the  cedin  and  an  a  —  ump- 

tinn  < 'f  tin-  ;.;o\vrnment  by  that  to  which   the  cession  i-  in  I 
The  ft  tual  delivery  (if  the    [>•  -n  and  the  actual  e\er< 

'.he  powers    of  government   inu-t   he  clearly  shown.      In   a 

ipture  of  property  belonging  to  a  merchant  of  N    . 
Orleans,  after  th<          ion  of  Louisiana  by  Spain  to  France, 
which,  if  the  owner  was  a  French  subject,  was  ho.stile,  and.  if 
a  Spanish  subject,  was  neutral,  Sir  William  Scott  decreed  the 
•  iration,  on   the  ground   that  the  evid  f  any  actual 

delivery  of  the  territory  to  an}-  French  authority,  was  insuffi- 
cient and  unsatisfactory.' 

•     K'  volution   or  p  ion   by   insurgent       .       .'ready 

statrd,  cannot  be  regarded   by  a  prize  court  as  chaniM'n;.;  the 
national  character  of  the   territory  SO  DO  1  Ol 

until  the  fact  has  been  recognised  by  the  political  authority 

of    the    government     to    \\hich     the    court    IK!  Thus, 

although  it  was  a  matter  of  notoriety  that  a  cor.  Y  part 

of  tin-  island  of  St.  Domingo  had,  by  revolt,  Ixe-i  detached 
fVi.m  the  French  colonial  government, and  its  inhabitants1, 
in  common  opposition  to  France,   then  at   war  with  Filmland, 
the  court  of  appeal,  neverthelt  >-        ided  that  such  inhabitants 

must  be  regarded  as  hostile   in  their  commercial  relation-,  till 
the    British    Government    shouKl    reco-ni-e  their  chan^. 
national  character.      Hut  where  any  port  or  part  of  the  island 
had  been  reco-ni-ed  by  orders  in  council    as   not   in   th      ; 

ion   and   under  the    dominion   of    France,   such     port    or 
pLu  e  would    be   .so   considered    by    the    court.      Tin1  supreme 
,rt  of   the    I'nited    States   has    ailopted   the   same  rule 

ision.1 

§  34.    In  many  cases,  the  nature  of  the  traffic  or  bu-i; 
in  which  an   individual   is   engaged,   may  stamp  upon   him   a 

.ins,  under  thr  rirnmi                            .  mild  m>t  p- 

:               i  '>|>ininn  that  tlu-  <  l.mn.int  h.ul  the 

Court,  their  Lords!                  •              .        •    •  •  :     :),cr 

proof,  a                                       "f  tli<-  the 

l.lji!.  'i 

1     'I 

2  -|h«-  •    '  •'.  i  .  the  •  !'<  .  app  I- 

1  nt,          •••         ,  432 ;  John 

Hoj 
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national  character,  wholly  independent  of  that  which  his  place 
-  of  residence  alone  would  impose.  Thus,  although  a  neutral 
merchant,  residing  in  his  own  country,  and  trading,  in  the 
ordinary  manner,  to  the  country  of  a  belligerent,  does  not 
thereby  acquire  a  hostile  character,  yet,  if  he  is  a  privileged 
trader,  engaged  in  a  commerce  that  none  but  the  subjects  of 
the  enemy  are  permitted  to  conduct,  or  that  can  only  be  car- 
ried on  by  a  special  license  from  the  government,  the  place  of 
his  domicil  will  not  protect  such  trade,  but  all  his  property 
embarked  in  it  becomes  liable  to  confiscation,  as  that  of  an 
enemy.  So,  also,  if  the  neutral  merchant  has  a  house  of 
trade  in  the  hostile  country,  either  as  a  partner,  or  on  his  sole 
account,  all  the  commerce  of  such  house  is  regarded  as  essen- 
tially hostile,  and  all  his  property  engaged  in  it  is  liable  to 
condemnation.  The  effect  of  the  traffic  in  which  a  neutral 
vessel  is  engaged  upon  the  national  character  of  the  owner, 
so  far  as  such  property  is  concerned,  is  fully  discussed  by  Mr. 
Duer.1 

§  35.  There  is,  however,  a  very  material  distinction  between  This  cha- 
the  hostile  character  impressed  by  domicil,  and  that  which  T^*rrs 
results  solely  from  the  nature  of  the  traffic  in  which  the  in-  from  that 
dividual  is  engaged.     A   foreign  merchant  domiciled  in  the  f^^e 
country  of  the  enemy,  is  himself  an  enemy,  in  the  same  sense  domicil 
and  to  the  same  extent  as  a  native  subject  ;  and  all  his  pro- 
perty on  the  ocean,  wherever  it  may  be  found,  and  whatever 
may  be  the  nature  of  the  commerce  in  which  it  is  embarked, 
is   liable   to   confiscation.     But   the  hostile  character  which 
arises  solely  from  the  nature  of  the  traffic,  is  limited,  in  its 
noxious  and  penal  effects,  to  the  transactions  and  property 
that  the   prohibited  trade  embraces  ;    in  all  other  respects, 
such  individual  still  retains  all  the  rights  and  immunities  of  a 
neutral,  a  subject,  or  an  ally,  as  the  case  may  be.2 

§  36.  The  habitual  employment  of  an  individual  may  also  Of  habi- 
affect   his    national    character.     Thus,    a    person    employed  l"al  ei 
habitually  and   constantly,  as  a  master  or  mariner,  or  as  a 
supercargo  or  commercial  agent,  in  the  trade  and  navigation  of 
a  hostile  country,  although  he  has  no  domicil  there,  in  the  civil 
and   legal   sense  of  the  term,  is  impressed  with  its  national 


1   Duer,  <  >//  f/isiti-,//!,  ,•,  vol.  i.  pp.  52}   577. 

The  '  Ann;i  Catharina,'  4  AW*.,  i  i<;  ;  tin-  '  Fncmhdiaft,'  4  ll'hc.it.  l\  , 
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cha:  and    tlii-.    hostile  character    spreads    it-elf,    in    its 

orally    over    hi-,     alY.  :          It     follou 

iiu  .ill   his   property,   in    whatever    t:  1,  tli.it 

>  not  appear,  from  other  circumstamx •-,  to  have  acquired  a 
•iiut  national  character.      In    order   to  redeem  it  from  con- 
ation   on    this    ground,  the  burthen    of  proof  is    east    upon 
him.     The  principle  seems  founded  in  ;  f>r  person 

employed  arc  as  mil'  h  incorporated  \\ith  the  commerce  ol  the 
tile  country,  as  persons  who  have  their  permanent  residence 
in  the  enemy's  territory.1 

nal  -.   The  national   character  of  ships  •  -icral  rule, 

ofshtps"  ^'^'"i'lcd  \>Y  that  of  their  owners.-'     Hut,  as  hen-after  shoun, 
and  goods  this  rule    i^    subject   to   many   exceptions,   a   hostile  chara- ' 

being  not  unfrequently  impressed  upon  the  .  \\hile  its 

ou  ners  an-  neutrals  or  friends.      Thus,  a  hostile  fla;^r  and  ] 
the  carrying  of  military   person-,   or  despatches  of  an  ei.einy, 
trading  between  enemy'>  ports,  ^c.,  will  ^ivc   to  th>  •  1    a 

!       tile  characti-r,  no  matter  what  may  be   that   of  its    owners. 
Tile   national   character  of  L;O,  ,d-,   as   a   general    rule,    follows 
that  of  their  owner,  but,  as  shown  in  the  subsequent  chap: 
this  rule  is  sometimes  varied  by   the  character  and  conduct  of 
the  vessel  in    which   they    are    found,   by  the  acts  of  tl. 
inander  or  supercargo  in  who-e  hands  tiny  1  en  ]>laced, 

and  by  the  nature  of  the  documentary  evidence  by  which  the 
ownership  is  attempted  to  be  proved.      The  origin,  nature  ami 
tination  of  the  ^oods  themselves  are  sometimes  conclusive 
of  their  national  character,  whatever  may  be  that  of  their  pro- 
prietor.     Thus,  where  the  -oods  are  the  prodiue  of  an   estate 
or  plantation  in  an  enemy's   territory   ,,r   rolony,   the  soil  im- 
presses  Upon  them  a  In  istile  character,  alth.  .u-h  the  owner  may 
be  a  neutral,  and  resident  in  a  neutral  country.      Although  his 
neral  national  character  may  be   neutral  or   friendly,    h- 

1  an  enemy,  with  r<  t  to  that  i>.irticular  produce, 

which,    therefore,    in    its   course  of  transportation   to   another 

country,  is  liable  to  capture  my's  ]m>perty.     The  rule 

1    In  i    Shci  -  .  ,1    ih.it 

nationality  was  |im\t-ii  l>\  in>  having  commanded  a  United  Stat< 

wlii.  h  in,  1>    United  Si 
18' 

!c,i  in  c.uici       « i  I  Ian  •  .. 

in. in,  \\iihniit  .i  known  ilomicil,  is  tin- 
I    i.  t.  i.  (  . 

1  •!:<    '  I  :  ;,     . 
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applies  even  where  such  produce  has  been  shipped  in  time  of 
peace.  The  other  questions  will  be  discussed  in  subsequent 
chapters.1 

1  Phillimore,  On  Int.  Law,  vol.  iii.  §§  485,  487 ;  the  'Phoenix,'  5  Rob., 
25  ;  the  'Vigilantia,'  I  Rob.,  13  ;  Benton  v.  Boyle,  9  Cranch.  R.,  191  ;  the 
'  Herstelder,'  I  Rob.,  115  ;  the  '  Packet  de  Bilboa,'  2  Rob.,_  133  ;  see  post., 
vol.  ii.  ch.  xxii.  et  seq.  For  the  evidence  of  registry  of  a  British  ship,  see  17 
and  18  Viet.,  c.  104,  s.  107,  and  39  and  40  Vict.,c.  80,  ss.  36,  37.  In  cases 
of  slave  seizures  the  flag  carried  by  the  slave-ship  does  not  fix  the  na- 
tionality of  the  vessel.  (The  '  Eagle,'  i  W.  Rob.,  246.) 


CM 


(  HAPTER    XIII 

Ml'TfAL    DUTIES    "I     ST.V1  1 


i.   All  intci:  ht>.  ha\e  t;  •ondin^   duties  —  2.   < 

•in   of  the  duties   (if  V  ;  •         "..    Dutir  ponding   t<> 

•:isil>lc    i  '    its  rulers-  -  ulj- 

ordm.i'  7.    1'n.  i'  y  l>y 

land—  8.    Definition  of  piracy—  9.    IV  •  pa- 

tnatinn      i".    I»ut;r,  i  if  nuuu.il   re^pei  t      11.    Failure-  in    I  not 

aluays  an  insult  -  12.    Ki^lu  to  trade  —  13.   Mutual  duty  of  comii;' 

-  14.    I  )c«  lining   '"oniinrni.il   intm  our.-e      15.    Prohibition  of  China 
and  Japan-    I'-.    Ini|irrlri  t   duties—  17.    Duty  of  mutual 
l8.    In  t.uiimr       \>j.    Ii.          •  .  "     •     .    ,i.".  —  2O.    For  tin- 

p:e  rivation    of   others  —  21.     Duties    of    humanity  —  22.     (  >: 
humanity  may  be  asked  l>ut  not  rnjuned     23.  ]  •  .juaran- 

tine      24.     Kach    one    to    determine    \\hcther    it    u  ill    xr:iI1t  l'"-*1"  — 
25.  Right  to  expel  fon  ,  Duty  of  international  friendsHip. 

§  i.  HAVING  discussed  the  general  rights  of  sovereign  and 

lative         iiuk-pciuk-nt  States,  with  i   to  their  rchitions  with  each 


duties         (iht-r,  it  is  proposed  here  to  consider  briefly  the  dir.  ult- 

iiiL,r  frmn,  or  corresponding  to,  such  rights,     K.  ;ht  hns 

its  correlative  duty.      AS  the  international  rights  of  States  are 
divided  into  perfect  and  imperfect  r/.;/./.v,  SO  the  <  linpj 

international  obligations  may  b  livided  into  perfect 

itnperfcet  duties.      It   will    be  reineml)cred  that  any  ri_L,rht  • 
.sovereign  State  is  none  the  lc-s  a  ri;^rht  berau-e  it  is  cl;i--ed  as 
iiiiperfe«  t  in  international  jurisprudence,  or  bi-caiise  it  cannot 
b     absolutely  dnnandcd  and  enforced  under  the  positive-  law 

of  nat  >,  the  corresponding  obligation,  although  imper- 

•  .  is,  nevertheless,  a  duty  bind  ing  upon  the  •  nee  of  the 

nation  whic  1:  '        S    'ine  u  riters  have  objected  to  the  Use 

•    :  ins  //;.  'it-  .and  imperfect  duties,  considering 

all  rights  as  />,  ,  :  .-id   their  corre-i>"iidinL; 

dir  ,//>.w<////V  ;    while    what    \'attel    calls    im:  i    ;hts 

i  dutie  :       :nity  —  :nnt, 

—or    law      of  i  .  ,     .  The    dis- 

tin   '  by  Vattel   are   well   founded,   and    his   terms, 

alt'  :><  ihaj),  n-  it  ue'.l   cl  thoroughly   incor- 
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poratcd  into  the  technical  vocabulary  of  international  science, 
,  and  their  meaning  is  well  understood.1 

§  2.   In  discussing  the  mutual  duties  of  States,  we  will  con-  Ciassifica- 
sider  :  First,  those  perfect  duties  which  one  State  is  absolutely  Duties  of 
bound  to  perform,  and  which  others  have  a  perfect  right  to  States 
demand,  such  as  the  obligations  to  render  justice  to  others, 
and  to  permit  to  them  the  enjoyment  of  the  rights  of  inde- 
pendence, of  quality,  of  property,  of  legislation  and  jurisdic- 
tion, of  legation  and  treaty,  &c.  ;  second,  those  imperfect  duties 
which  are  recognised  by  international  jurisprudence  as  binding 
obligations,  but  which  those  to  whom  they  are  due  cannot 
claim    and    enforce  as  absolute  rights,  such  as  the  ordinary 
duties  of  comity,  of  diplomatic  and  commercial  intercourse, 
&c.  ;  and  tldrd,  those  imperfect  duties  which  rest  solely  upon 
the  law  of  nature,  and  are  not  taken  cognisance  of  by  the 
positive  law  of  nations,  such  as  the  offices  of  humanity,  of 
friendships,  of  reciprocal  kindness,  &c. 

§  3.  The  obligation  of  a  State  to  render  justice  to  all  others  Justice  a 
is  a  perfect  obligation,  of  strictly  binding  force,  at  all  times  obligation 
and  under  all  circumstances.  No  State  can  relieve  itself  from 
this  obligation,  under  any  pretext  whatever.  It  is  an  obliga- 
tion, according  to  Vattel, '  more  necessary  still  between  nations 
than  between  individuals  ;  because  injustice  has  more  terrible 
consequences  in  the  quarrels  of  these  powerful  bodies  politic, 
and  it  is  more  difficult  to  obtain  redress.'  The  same  rule  ap- 
plies to  all  the  duties  of  a  State  which  result  from  the  perfect 
international  rights  of  others,  for  whatever  one  nation  has  a 
perfect  right  to  demand  of  another,  that  other  is  absolutely 
bound  to  render.  The  rule  is  absolute,  and  cannot  be  evaded 
under  any  technicality,  sophistry,  or  other  pretext.  Whatever 
one  State  can  claim  as  its  perfect  right,  it  is  the  absolute  duty 
of  every  other  to  concede.  To  refuse  it,  under  whatsoever 
pretext,  would  be  a  violation  of  the  positive  rule  and  funda- 
mental principle  of  international  jurisprudence.  And  no 
civilised  nation  can  now  be  found  to  refuse  to  another  an 
acknowledged  and  indisputable  right.  They  may  dispute  the 
right  itself,  and  deny  its  existence  as  a  right,  but  there  are 
none  so  low  and  debased  in  moral  character  as  to  deny  their 
duty  and  obligation  to  respect  the  manifest  and  acknowledged 
international  rights  of  others.  Moreover,  this  obligation  of 
1  Vattel,  Dn>it  </<-.\  (/V//\,  prdnn. 
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Kill 


State*  re- 
•ponnble 
for  act! 

of  their 
ruleri 


Acts  of 
subor- 
dinate 
officers 


equally  binding  upon  all  its  rulers,  off          .:id 

::i    fine,  upon    eat  h    ami    every   individual    mcml 
uhi«  he  the  £  Mtc  <>r  body  politic.1 

'1  he  question  here  arises,  how  far  a  State  is  responsible 
f.ir   the  at.  IN  of  its   rulers,  officers,  and   private  citi/.eiis.  or,   in 

other  words,  what  arc  to  he  considered  as  the  acts  of  the  State, 

ami  what  a-,  the  act-,  of  individuals.  There  can  be  no  doubt 
with  respect  to  its  responsibility  for  the  ad  :t>  nil- 

whether  they  belong   to  the  executi  .illative,  or  judicial 

department  of  tl  .  <  rnmcnt,  so  far  as  the  acts  are  done    in 

their  official  capacity.      States   h  /  with  each  other 

only  thn  >u-h  their  respective  governments,  ami,  in  international 
jurisprudence,  the  government  is  the  State,  no  matter  what 
ma}'  be  its  form  or  duration,  whether  it  be  a  despotism,  or  a 
pure  republic  ;  whether  it  be  a  mere  <ic  fact^  government, 

mised  f(  u-  a  temp'  >rary  purp<  >sc,  or  one  deriving  its  authority 
from  l«>n;.;  .  '  ::imate  de-cent. 

§  5.  The  question,  however,  assumes  a  different  a-; 
when  we  consider  the  acts  of  the  subordinate  officer-  <  >\  a 
State.  A  State  is  undoubtedly  responsible  for  all  the  a<  Is  of 
its  ambassadors  and  other  public  ministers  furnished  with///// 
and  also  of  all  its  diplomatic  agents,  within  the  limits 
of  their  presumed  powers  and  duties,  until  such  are  e.\- 

piv-vsly  disclaimed  by  the  State  as  beini;  Unauthorised.      Anil 

•i  then  it  is  bound,  in  general,  to  repair   the  wn-ni;   and    I 
puni-h  the  offender  ;  for  a  mere  disclaimer  is  not  always  s.ttis- 
l      ;nr\-  to  the  part}- a;.;;^rie\ed.    Tin's  rule  is  particularly  appli- 
cable t-i  the  acts  of  its  military  and    naval  forces.      Th. 

arded  as  the  peculiar  guardians  of  the-  honour  and  dignity 
of  the  State  as  represented  by  the  fla;^  under  \\hich  they 

.e  ;  moreover,  the  ri-our  of  military  law  and  military  dis- 
cipline would,  by  presumption,  Ljivc  to  the  act  of  a  military 
officer  a  much  hi;.;her  \  autln>rit\-  and  responsibility 

than    the    a>  t    of   a    UK  re    (  i\  il    functional-}.      The   former  are 
under  the  immediate  orders   and  diiection  of  the  head  of  the 

itC,  \\  llile  the  latter.  th«  >li;.;h  supposed  to  b,  •  ;ied  by  the 

laws  of  tin-    State,  are    not    aluays    -ubject    to   the    immeiliate 
diic(  lion  of  r  •  .eminent,  or  amenable  to  punish- 

i      nt.      The   act  c,f  a    military  or    na\al    ofll.cr.    in    his   official 

ity,  i-,  tin  •  the  act  of  his  go\   mment. 

1  \ 
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and  is  to  be  so  regarded  till  disavowed  by  his  government. 
The  officer's  commission  is,  in  general,  to  be  regarded  as  suffi- 
cient evidence  of  his  authority.  If  the  act  of  the  officer  be 
disavowed  by  his  government,  the  latter  is  bound  to  punish 
him,  or  to  surrender  him  for  punishment  by  the  injured 
party.1 

§  6.  Vattel  discusses,  at  considerable  length,  the  question,  Acts  of 
how  far  the  sovereign  or  State  is  responsible  to  another  for  citizens 
the  acts  of  private  citizens  or  subjects.  '  Whoever,'  he  says, 
'  offends  the  State,  injures  its  rights,  disturbs  its  tranquillity, 
or  does  it  a  prejudice  in  any  manner  whatsoever,  declares 
himself  its  enemy,  and  puts  himself  in  a  situation  to  be  justly 
punished  for  it.  Whoever  uses  a  citizen  ill,  indirectly  offends 
the  State,  which  ought  to  protect  this  citizen,  and  his  sovereign 
should  revenge  the  injuries,  punish  the  aggressor,  and,  if  pos- 
sible, oblige  him  to  make  entire  satisfaction  ;  since,  otherwise, 
the  citizen  would  not  obtain  the  great  end  of  the  civil  associa- 
tion, which  is  safety.  On  the  other  hand,  the  nation,  or  the 
sovereign,  ought  not  to  suffer  the  citizens  to  do  an  injury  to 
the  subjects  of  another  State,  much  less  to  offend  the  State 
itself.  And  that,  not  only  because  no  sovereign  ought  to  per- 
mit those  who  are  under  his  command  to  violate  the  precepts 
of  the  law  of  nature,  but,  also,  because  nations  ought  mutually 
to  respect  each  other,  to  abstain  from  all  offence,  from  all  in- 
jury, and,  in  a  word,  from  everything  that  may  be  of  prejudice 
to  others.  If  a  sovereign,  who  might  keep  his  subjects  within 
the  rules  of  justice  and  peace,  suffers  them  to  injure  a  foreign 
nation,  cither  in  its  body  or  its  members,  he  does  no  less  injury 
to  that  nation  than  if  he  injured  them  himself.  In  short,  the 
safety  of  the  State,  and  that  of  human  society,  requires  this 
attention  from  every  sovereign.'  Again,  '  as  it  is  impossible 
for  the  best  regulated  State,  or  for  the  most  vigilant  and 
absolute  sovereign,  to  model,  at  his  pleasure,  all  the  actions  of 
his  subjects,  and  to  confine  them,  on  every  occasion,  to  the 
most  exact  obedience,  it  would  be  unjust  to  impute  to  the 
nation,  or  to  the  sovereign,  all  the  faults  of  the  citi/cns.  \\  c 
ought  not  then  to  say,  in  general,  that  we  have  received  an 
injury  from  a  nation,  because  we  have  received  it  from  one 
of  its  members.'  The  act  of  the  individual  is  not  necessarily 


,  r,>litii,il  A7///V.S-,  1).   vii.  §   ?(>  ;     DC  Felice,  Dmit  dc  hi  A",//., 
&c.,  tome  ii.  lee.  xv.     See  /toy/.,  ch.  xiv.  §  i<;. 
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'.    of  the   State,    nor   would    it    be 

•.    in    all    <  tO   hold  a  Si  -ib!e    for   the  ;i«  t  of 

h    individual    member    of    which    it    is    compo  The 

•  the  S:    '  ults  from  '.e<  t  or  inability 

to  control  the  conduct  of  its  subjects,  or  its  neglect  or  ina- 
bility to  punish  the  offences  and  c  rimes  which  the}-  commit.1 
'  I'.ii;,'  says  the  same  author,  '  if  a  nation,  or  its  ruler, 
approves  anil  ratifies  the  act  committed  by  a  citi/.en,  it  makes 
that  act  its  own  ;  the  (/fence  must  then  be  attributed  to  the 
nation  as  the  true  author  of  the  injury,  of  which  the  citi/.en 
is,  perhaps,  only  the  instrument.'  So,  aNo,  th<- 
who  refuses  to  cause  a  reparation  to  be  made  of  the  dan: 
done  by  his  subject,  or  to  punish  the  guilty,  or,  in  short,  t" 
deliver  him  up,  renders  himself,  in  some  measure,  an  accom- 
plice in  the  injury,  and  becom  nibble  for  it.  If  a  na: 

.should  refuse  or  fail  to  pass  the  laws    necessary  to  restrain  its 
citi/ens    from   a  ions   upon   other   St.'  r  upon   their 

citi/.en-,  or   if,  such   laws  bcini;  enacted,  the  officers  of  the 
State  neglect   to  enforce  them,  and   such   a^  MS   by  in- 

dividuals  result  therefrom,  the  State   is  unquestionably   re- 
sponsible for  the  injury. 

Piracy  by         §7.  '  There    is    another    case,'   he  continues,  'where    the 
tea  and       nation  in  general  is  guilty  of  the  base  attempt  of  its  memb 

That  is  when,  by  its  manner-,  or  the   maxims  of  i1  .  ern- 

mcnt,  it  accustoms  and  authorises   its  citi/ens  to  plunder 
ill-use  foreigners,  or  to  make  inroads  into  neighbouring  coim- 
lri<  Thus,  the  nation  of  the   t'sbceks  is  guilty  of  the 

rob'  Mimitted   by  the   individuals  of  which  it  is  com- 

The  princes,  whose    ubjects  ai-e  robbed  and  m,i 

1,    and   \\ho-e    lands   are   infested    by    the-e   robl  ::iay 

justly  punish  the  entire  nation.      \Yhatdo  I  say? — all  nations 
have  a  right  to  enter  into  a  leagu  •     u-  h  a  people,  to 

ii  pn -s-  them,  and  to  treat  them  as  the  common   enemii 
the  human  race.1     So,  with  rCSj       1 1  .-id  the  St. 

of  the    Mediterranean,    from     \\ho.e    ports    i-siied     nunu'ioi], 
•opuy   upon   the  commerce   of  other   nations;  who 
y  that  the  whole  State  wa^  not  justly  punishable  for 
th<  '        f  its   subji-cts  ?  or  who  \\ouKl   think   of  applyin;; 

them  the  doctrine  that    the    individual   alone    was    ' 

Phil! 
i : 
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sible  ?  There  are,  in  modern  times,  and  among  Christian  States, 
Usbecks  and  Algerines,  in  practice,  if  not  in  principle.  If  a 
State  should  neglect  to  enact  the  requisite  laws  to  restrain  its 
subjects  and  citizens  from  repeated  and  systematic  aggres- 
sions upon  the  rights  of  others,  or  to  enforce  such  laws  when 
enacted,  it  not  only  exposes  itself  to  the  just  hostilities  of  the 
parties  aggrieved,  but  virtually  becomes  an  outlaw  from  the 
society  of  nations,  and,  by  the  well-established  principles  of 
international  jurisprudence,  is  liable  to  be  attacked  and  pu- 
nished by  all,  as  the  universal  enemy  of  mankind.  Systematic 
and  organised  aggressions  upon  the  rights  of  independent 
States,  and  robbery  and  plunder  upon  land,  by  whatsoever 
name  they  may  be  called,  or  under  whatsoever  pretext  they 
may  be  carried  on,  are  as  objectionable  in  their  character,  and 
as  dangerous  in  their  tendency,  as  piracy  on  the  high  seas. 
Piracy  by  the  law  of  nations,  by  whomsoever  or  whereso- 
ever committed,  may  be  tried  and  punished  in  the  courts  of 
justice  of  any  nation,'  inasmuch  as  all  nations  have  an  equal 

1  Piracy  is  punishable  in  British  Courts  by  virtue  of  the  7  Will.  IV.  and  i 
Viet.,  c.  88,  s.  2,  which  provides  that  whosoever,  with  intent  to  commit,  or 
at  the  time  of,  or  immediately  before,  or  immediately  after  committing 
the  crime  of  piracy  in  respect  of  any  ship  or  vessel,  shall  assault,  with 
intent  to  murder,  any  person  being  on  board  of,  or  belonging  to,  such  ship 
or  vessel,  or  shall  stab,  cut,  or  wound  any  such  person,  or  unlawfully  do  any 
act  whereby  the  life  of  such  person  may  be  endangered,  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a  felon.  And  by  s. 
3,  whosoever  shall  be  convicted  of  any  offence,  which,  by  the  28  Hen.  VIII., 
c.  15  ;  ii  and  12  Will.  III.,  c.  7  ;  4  Geo.  I.,  c.  n  ;  8  Geo.  I.,  c.  24  ;  or  18 
Geo.  II.,  c.  30,  amounts  to  the  crime  of  piracy,  and  is  thereby  made  punish- 
able with  death,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  sent  to 
penal  servitude  for  life,  or  for  not  less  than  fifteen  years  (20  and  21  Viet.,  c. 
3,  s.  2),  or  to  be  imprisoned  for  two  years  (9  and  10  Viet.,  c.  24,  s.  i). — See 
R.  -v.  Jones,  u  Cox:.,  390  ;  R.  v.  Zulueta,  I  C.  and  K.,  215  ;  R.  v.  Sawyer, 
R.  and  R.,i<3&,. 

Authorities  seem  to  agree  that  a  ship  of  a  neutral  commissioned  by  a 
belligerent  is  not  a  pirate. 

If  a  ship  were  attacked  by  pirates,  and  her  master  became  a  slave 
to  the  captors,  for  the  purpose  of  redeeming  her,  the  ship  and  lading 
were,  by  the  Maritime  Law,  tacitly  presumed  to  be  bound  for  his 
redemption  by  a  general  contribution.  But  not  so,  if  the  master  had 
through  his  own  folly  suffered  the  ship  to  be  taken. 

The  Civil  or  Admiralty  Law,  which  used  in  England  to  govern  the 
case  of  pirates,  did  not  recognise  any  wrong  in  promising  a  ransom  to  a 
pirate  and  afterwards  not  complying  with  it  ;  for  the  La\v  of  Arms  is  not 
enjoyed  by  pirates,  nor  are  they  enemies  in  the  true  sense  of  the  won  I, 
and,  therefore,  they  do  not  enjoy  the  privileges  of  such.  Notwithstanding 
this,  it  is  said  that  a  pirate  may,  by  the  Civil  Law,  demand  justice  in  the 
Courts  of  Law  for  wrongs  done  to  him  (AW///,  1.  i.  c.  i).  All  ransom, 
whether  to  pirate  or  to  enemy,  is  forbidden  by  the  British  Prize  Act, 
27  and  28  Viet.,  c.  25. 
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interest  in  tin-  apprehension  and  punishment  of  such  offe: 

national    law.       And    it   h.  :i    contended    \>y 

that  the  same  priii'  applicable  to  similar  crimes 

amitted  on  land,  antl  that  those  who,  without  the  authority 
or  commission  of  any  State,  and  in  defiance  of  all  law,  or- 
ganise and  band  together  for  predatory  and  illegal  military 

•'editions,  are  equally  punishable,  under  the  law  of  nati 
in  the  courts   of  any  State  having  custody  of  the  often. 
JI»wever    this    may   be,   and   whether   or    not   -uch    indiviilual 
offenders  .ne  jii-tiuab'e  in   the  same  manner  as  pirates,  there 

.  be  no  question  of  the  guilt  and  responsibility  ;o\ern- 

ineiit  which   emou;  Of  p'  rmits  its  private  citi/ciis  to  or- 

nise  aii'  in  siu  h  predat<  >ry  and  unlawful  expcdit 

mist  a  State  with   which  that  nmcnt  is  at  p 

does  it  matter   much  what  may  be  the  ostensible  or  inteii 
object    of  such    unauthori  ed    •  xpeditions  ;   whether   it    }*     to 

rthn.w  a  despotism,  or  repress  anarch}',  ami  t<>  e-tab'.'Mi  a 
liberal  government  in  their  place,  or  to  ,!,    troy  a  liberal  govern- 
ment, and  to  establish  a  depotism,  (,r  produce-  general  anai 
the  offence,  in  international  law,  is  the  s.iine.'       In  either  • 
it    is  a  violation  of  the  international  ri-hts  of  others,  and    th<- 
State  uhi.h   permits   its  citi/.cns  or   subj.    I      I  .    commit   the 
offence,  or    iv          I      to    punish    them    for   it,  -porisi1 

t'  .r  their  a«  : 

Definition          §  s.   Mr.     Justice     Trott,    Ju.l/.e    of    the    Vice-Admiralty 
Court   of  Charlestou  n,   South   Carolina,   in    the   course  of 
judgment    in    the   trial    of   Bonnet    and    others,   for    piracy,  in 
171  fines  piracy  to  be  a  robin  ry  committed  upon  the 

and  a  pirate  to  be  a  sea  thief.      Indeed,  the   \\onl    '  pirata.'    as 
it  isd(ii-.ed  from  TTcifn'tr,  'tran.sire,  a   transeundo   mare,'   \\.is 


'()  ian,  pulilisln-il   :im!  :od   .T  nrw-jiapcr  called 

the  /  Ken  in  the  German  lai  n  I.cndon,  wlm  h  «• 

an  .itti  m  nun.  r   of  Ki. 

commending  it  to  revolutionists  tl  -irlil.  .r 

'  ill  i  if   the  f  ]  It   \\.i- 

hclil  l)y  thr  Kn^li^h  dmr:        •  (  ..I    ih.it    th' 

sli<-il  f  :nin;t  ir.uidrr.  nndci 

tin-  A.        .  '  :  . 

•    '.      •.     ; 

failed    the    An  l>y    tin-    All  --i.il    in    thr 

1  •    a  lil«l   "ii   l'.nn.i|i;ii:- 

uu-nt   nuinx  to  w.u  ;l  between  the  ' 

. 
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anciently  taken  in  a  good  and  honourable  sense,  and  signified 
a  maritime  knight  and  an  admiral  or  commander  at  sea,  as 
appears  by  the  several  testimonies  and  records  cited  to  that 
purpose  by  that  learned  antiquary,  Sir  Henry  Spelman,  in  his 
'  Glossarium.'  And  out  of  him  the  same  sense  of  the  word  is 
remarked  by  Dr.  Cowell,  in  his  '  Interpreter,'  and  by  Blount  in 
his  '  Law  Dictionary.'  But  afterwards  the  word  was  taken  in 
an  ill  sense,  and  signified  a  sea  rover  or  robber,  either  from  the 
Greek  word  Trsipa,  deceptio,  dolus,  '  deceit,'  or  from  the  word 
Trsipav,  ( transire,'  of  their  wandering  up  and  down  and  resting 
in  no  place,  but  '  coasting  hither  and  thither  to  do  mischief ; ' 
and  from  this  sense,  ol  Kara  6d\acrcrav  Ka/covpyoi,  sea  male- 
factors were  called  irsiparal,  pirates. 

'  I  apprehend,'  said  Dr.  Lushington  in  the  case  of  the 
Magellan  pirates1  (1853),  'that  in  the  administration  of  our 
criminal  law,  generally  speaking,  all  persons  are  held  to  be 
pirates  who  are  found  guilty  of  piratical  acts,  and  piratical 
acts  are  robbery  and  murder  upon  the  high  seas.  I  do  not 
believe  that  even  where  human  life  was  at  stake,  our  courts  of 
common  law  ever  thought  it  necessary  to  extend  their  enquiry 
further,  if  it  was  clearly  proved  against  the  accused  that  they 
had  committed  robbery  and  murder  on  the  high  seas.  In 
that  case  they  were  adjudged  to  be  pirates  and  suffered 
accordingly.  Whatever  may  have  been  the  definition  in  some 
of  the  books,  it  was  never,  so  far  as  I  am  able  to  find,  deemed 
necessary  to  enquire  whether  parties  so  convicted  of  these 
crimes  had  intended  to  rob  on  the  high  seas  or  to  murder  upon 
the  high  seas  indiscriminately.  Though  the  municipal  law  of 
different  countries  may  and  does  differ  in  many  respects  as  to 
its  definition  of  piracy,  yet  I  apprehend  that  all  nations  agree 
in  this,  that  acts,  such  as  those  I  have  mentioned,  when  com- 
mitted on  the  high  seas,  are  piratical  acts,  and  contrary  to  the 
laws  of  nations.  Subjects  of  one  country  may  rebel,  but  it 
does  not  follow  that,  because  rebels  and  insurgents  may  com- 
mit against  the  ruling  powers  of  their  own  country  acts  of 
violence,  they  may  not  be  pirates  also,'2  or  that  they  ma}-  not 

1   Spink's    Admiralty   A\,    83  ;     see   also    United    States   v.    Smith, 
5  Wheat.,  153. 

The  following  is  an  example  of  the  loss  of  nationality  of  a  ship  of 
war,  and  of  her  becoming  a  pirate.  On  the  evening  of  May  <>,  1877,  the 
crew  of  a  Peruvian  ship  of  war,  the  '  Huasi  ;ir  (a  turret  ship  of  1,101  tons 
(1865),  length  190  feet,  breadth  35  feet,  depth  17  feet  10  inches),  anchored 


i\  :  :    i.\\v 

.init    piratii  al   a.  '          .u'nst    tin-   subjrrt-.   of  other   Sta*      . 
uch  act-.  .  •!  no  c!  -  onnectcil   with  the 

in  !  •    '  ted,  ami  d-  •         :r  of  I  )<»n 

I  he  '  a;  ''..tin  .unl  must  of  th>  •  • 

.lio   remained    on    board    h-  '  dna\al 

i.. tli  Iroin  the  -hoi.  'her  men-of-war,  took  part  in  tl.. 

.:,  whuh  u.i  rilians  friends  to  the 

The  was    immediately   x<>t    uml<  r    we:.;h    without    any 

apt   a|>])arently  bein^   ma<  61    by  the  other  men-of-war 

amhoredneai  h'-i ,  and  she  e\ entually  K()t  .  and  pro.  eeded 

toward^  the  smith.      'J  '  '.he  follows  •        .          ued 

by  the  1  Qt  of  the  Kepubln    : 

•Ait.  i.    I.i  t  the  proper  pi-  •  omnvti  unst  the  authors 

and  their  a<  •<  ompli<  cs  uho  i  oinmitteil   the  (rime-,  that    took    p!a<  e    on 

d  the  monitor  "  1  lua^car  "  on  the  ni^ht  of  tin-  int. 

'Art.  2.  Tl      '  that  the  Republic  is  not  responsible 

for  the  acts  of  the  rebels,  of  wl  -r  nature  tli-  be. 

'Art.  3.  The  (ioveniment  authoi  apture    <-f   the  '•  !  '. 

and  offer  to  recompense    properly  all  those  who,  not  }<•  the 

(  revvs   of  tlr  >   fonnin^    the  s,juadion   of  operation,  -\\n\\  brinx  her 

under  the  authority  of  the  Government,  or  who  may  contribute  to  do  so.' 

In  the  meantime  the  '  Huasrar '   j  d  to   Molli-n<lo,  where  she 

boarded  a   I'.ritish   steamer,  and   demanded  the  otVi<  ial  COrrespondei 
which  was  refused  ;  whereupon  th-  of  tlie  '  llua-  < d  that 

Le  did  not  like  to  use  i  t  yet  on  board,  but 

that   they   soon    exposed    oner's   to   seize   the   mails   when    they   tin. 
proper  to  do  so.     A   lew  days  later  the  '  HU.IM  ar'  -topped  the    I'.- 
mail  steamer  from  Livt  i  pool,  mi  the  lu-li  MM-,  by  lii  MIL;  a  blank  cartr 
On  this   occasion   aNo   the   officers  who  boarded   the   -teamer  demanded 
the  official    COin  ^-IK  e,  which   wa>   i  and  th'  d   with- 

out   resorting    t"    *•  Afterwai  'i'l"  ''    another    llritish 

1   took   out    of    her   by   force   Colonels    Varcia   and    K-pi: 

i!s,  who  were   |  ind  wh.. 

Ii|ui«|iie  on  the  ( )o\(  iiuiK  nt     •  1- inally,  K(  ai  Admiral  de  Ho- 

the  l!riti-h  <  'ommander -MI  Ch:-f.  i  '  am  from   IK 

idlat  Arica,  informing  him  that  the  '  1  IK.I-.  ar  '  had  taken  sever; 

i  .111  l.n^l'.sh  vessel,  without  making  any 

jiayment.      I'ndeii:  '  iheAdi:  '-Uty, 

in  \iew  of  the  I'eru\:an  (ioveniment   de.  n  that  the  Republic 

,bli-  for  the  .n  lions  of  tha'  •  the  '  1 ; 

in  order  to  jmt  a  -top  to  her   p  tish  interests  J     ami 

he  .-ntly   p'  '  ;    MI    I  I. M.S.    'Shah'    for   that    ; 

1  Hiiascar,' having  bey  his  summons,  the  Admiral  < 

.n  Ten:',    in  v-a''  :    .  '  '11"  the  •  :it  a  td  ; 

edition  to  blow  her  up:   t!      •        !,  OWMI-  to  the  'II  having 

ty   und(  of  the   ni.^ht.       Al'i-r    IK:  :ncnt    with,   and 

•  •        i,  the  '  Sha'  ed  off  1  Of  1 

tlyin.^.    The  Peruvian  squadron  went  out  to  mw  .\ion 

wa     •     •  •     •  in'ii  h  ; 

inak::i.;   terms  that    •  '  •  '    ;       •  .'la  IIM 

'I  ;.e  I  ,  Republu   <  om; 

•  tin-  (  on«!r..  t  of  I  '.'-r.ial  de   I  !  that  the 

'  1  I  ".a   '  .tr  '  did  :  '  le  auth 

•  itimeri'  tO  belong  tO  Peru  ;    and  that,  alih' 

the  •      ' 

of  t  •  •  ^  entitled  to  ai 

law    jii,  ;  n. d 
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insurrection  or  rebellion.  Even  an  independent  State  may 
be  guilty  of  piratical  acts.  What  were  the  Barbary  pirates  ? 

affairs  of  other  States,  but  also  because  the  reward  offered  by  the  decree 
could  not  refer  to  the  commanders  of  such  ships  without  grossly  offending 
their  personal  and  national  dignity.  The  British  Government  having 
required  the  opinion  of  its  law  officers  on  the  subject,  the  latter  reported 
that  in  theiropinion  the  papers  submitted  to  them  showed  that  the' Huascar' 
had  been  taken  out  of  the  hands  of  her  lawful  officers  ;  that  the  Peruvian 
Government  had  disavowed  any  liability  for  her  acts  ;  that  she  was  con- 
sequently sailing  under  no  national  flag  ;  and  that  no  redress  could  be 
obtained  for  any  acts  which  she  might  commit.  Therefore,  they  were  of 
opinion  that  in  this  state  of  things  Admiral  de  Horsey  was  bound  to  act 
decisively  for  the  protection  of  British  subjects  and  property,  and  that  the 
proceedings  resorted  to  by  him  were  in  law  justifiable.  Lord  Derby 
approved  of  the  Admiral  putting  a  stop  to  the  lawless  proceedings  of  the 
'  Huascar,'  but  at  the  same  time  expressed  regret  that  he  had  not  in  the 
first  instance  endeavoured  to  obtain  redress  by  means  of  remonstrance. 

On  the  question  being  brought  before  the  House  of  Commons,  the 
Attorney-General  expressed  his  opinion  that  the  'Huascar'  was  not  a 
belligerent,  but  a  rover  committing  depredations  which  made  her  an 
enemy  of  her  Britannic  Majesty  ;  and,  therefore,  it  could  not  be  dis- 
puted that  the  Admiral  could  wage  war  upon  her.  If  she  were  a 
belligerent,  or  the  vessel  of  a  belligerent  Power,  to  which  the  representa- 
tive of  the  British  Government  was  under  an  obligation  to  extend  bel- 
ligerent rights,  the  proceedings  of  the  Admiral  might  be  open  to  censure. 
But  to  make  out  that  she  was  a  vessel  belonging  to  a  belligerent  Power, 
there  must  be  a  rebellion  ;  the  rebels,  also,  must  have  established  something 
like  a  government,  to  do  certain  acts  upon  the  high  seas  against  neutral 
ships.  If  a  cruiser  did  commit  acts  of  depredation  without  authority,  the 
neutral  States  would  demand  satisfaction.  If  the  'Huascar'  were  a 
belligerent,  she  would  be  responsible.  In  strictness  the  crew  of  tne 
'  Huascar'  were  pirates, and  might  have  been  treated  as  such  ;  but  it  was 
one  thing  to  say  that,  according  to  the  strict  letter  of  the  law,  people  have 
been  guilty  of  acts  of  piracy,  and  another  to  advise  that  they  should  be 
tried  for  their  lives  and  hanged  at  Newgate.  The  'Huascar'  was  called 
upon  to  surrender,  and  she  refused.  The  Admiral  took  steps  accordingly 
to  make  her  surrender.  (H.  of  C.  Debates,  1877.) 

Again,  in  1873,  an  insurrection  having  broken  out  on  the  south-east 
of  Spain,  the  insurgents  seized  some  Spanish  vessels  of  war  at  Cartha- 
gena.  The  Spanish  Government  proclaimed  the  insurgents  to  be  pirates  ; 
but  Great  Britain,  France,  and  Germany  directed  their  vessels  of  war  to 
assume  no  criminal  jurisdiction  over  the  insurgents,  the  so-called  piracy 
being  considered  to  be  of  a  political  character.  In  the  same  year  the 
'Virginius,'  bearing  the  flag  of  the  United  States,  was  captured  by 
a  Spanish  war  steamer  on  waters  claimed  by  the  Spanish  authorities  to 
be  territorial,  and  was  brought  to  Cuba  with  her  crew  and  passengers, 
where  53  of  the  same  were  put  to  death,  including  subjects  of  Great 
Britain  and  of  the  United  States  ;  the  charge  being  piracy,  and  con- 
nection with  certain  Cuban  insurgents.  She  had  been  registered  in  1870 
at  New  York  as  an  American  vessel,  but  leaving  thai  port  shorth  after- 
wards, had  not  been  again  within  the  jurisdiction  of  the  Uniied  States. 
That  Go\  eminent  required  the  restoration  of  the  '  Virginius '  and  ;he 
surrender  of  the  survivors  of  her  passengers  ami  <  rew,  and  a  due  repara- 
tion to  the  (lag  and  the  punishment  of  the  authorities  \\lio  had  IK--M 
guilty  of  the  violence.  The  Spanish  Government  recognised  the  ju 

ot  tln^  <|(  inand.  No  State  of  war  existed,  conferring  upon  a  maritime 
Power  the  right  to  molest  and  detain  upon  the  hi^h  si  .1  .[documented 
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\\  :     '  the  Al  tril        '      I  am  well    aware    that    it    has 

aid  that  a  -mot  be  pirat:  .1    1    am   not   dis- 

ni  to  -iah  tiittuin  as  a  uimer-a!  propo-iti. 
Sir  I.eolr  kins,  who  was   \\  f  the   Admiralty    in 

tin  ;:teenlh    century,    thus    defines    pirai  y,    in    i;i\in 

It.   the   ^r.ind  jury   at   an    Admiralty  'is: — •  •"!]..• 

.t  sort  of  ofii  >inteil  out  in  the  statute  are  rohbei. 

and  a  robbery,  uhcn  it  is  committed  upon  tl.  is  uhatwe 

A  robbery,  when  it  is  committed  upon   the   land, 

imply  three  things     [,  that  there  be  a  violent  a-ault  ; 

•hat  a  m,  m's  -oo.  1-   be   actually   taken    from    his    per  so: 
DOSSt  -sj.  in  ;   3,  that  he  who  is  de-poiled  be-  put  in  fear  then 
When  this  is  done  Upon    the   sea,  uhcn    one   or   more   per-ons 
enter  on  board  a  -hi]>  \\ith  force-   and   arm-,  and   those   in   the 
ship  have  their  ship  carried  auay  by  violence,  or   their  goods 

taken  away  out  of  their  p          ion,  and  are  put  in  fright  by 

the  assault,  this  is//;,/,  r  ;   ami  he  that  doe-  so  i-  a  />/;,//<•  or  a 
•'•<•;•  within  the  statute.      Nor  does  it  differ  the  case  th»u-h 
the  party  aultcd    and    despoiled    should    b< 

not  born  uithin  the    Kind's  alle-iam  e  ;    if  he   be  </<• 
A'tX/'s  he  is  <v  nomine  under  the  Kind's  pi'  rob 

such  a  one  upon  th  .  is  /V>,/,T.  Nor  will  it  be  any  defence 
to  a  man,  u  ho  takes  av.ay  by  force  another's  ship  or  goods  .it 
i,  that  lie  hath  a  lommissimi  of  war  from  some  foreign 
prince,  unless  the  person  he  takes  fn>m  be  a  lawful  enemy  to 
that  prince.  .  .  .  For  there-  may  be  •  : 

\\ell  as  other  felonies,  and  they  are  punishable  here  :/>:?, i,  y 
Ix-in-  n«  >w  \\Y.U\C /,-/(> ny  by  a  statute  lau  ,  and  when  any  « >fler< 

ther  at  the  common  law  or  by  statute,  all  a< 

both  before  and  after,  are  incidentally  included.'1 

of  -    Attempts  have  sometimes  been  mad-    I  the 

ri"       State,  or  to  exempt  it  from  responsibility,   for   th  of  its 

lion  and 

expatria-   <  iti/ens  who  engage  in  such  unauthorised  and  illegal  military 
expeditions,  or  who  organise,  01          •  ;V.ibus- 

tt  r  '    expedition  -i-t   other   nations,   on    the   -lound    that 


•riulrd  ili  i:  iln  h.,,1  ]>;  . 

•  •.vithnut  tlic    :  •    .ill    l.tu  human 

tion  ;    luit 

•i.  •  "inniirii  d  .1  md    h.id 

\\li.nKin,  ////.  / 
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such  citizens  are,  by  the  very  act  of  emigration,  virtually  ex- 
patriated, and  can  no  longer  be  regarded  as  subjects  whose 
conduct  the  State  can  control,  or  for  whose  acts  it  can  be  held 
responsible.  The  right  of  voluntary  expatriation  in  time  of 
peace  has  already  been  considered  ; l  it  is  sufficient  for  the 
present  discussion  to  remark  that  all  agree  that  it  can  never 
be  pleaded  in  justification  of  an  offence  against  law,  public  or 
municipal,  which  was  committed  or  contemplated  in  the  act 
of  pretended  emigration.  If  individuals  were  allowed  to  es- 
cape punishment  for  engaging  in  illegal  enterprises,  on  the 
ground  of  expatriation  by  pretended  emigration,  the  same 
excuse  could  be  appealed  to  to  cover  treason,  desertion,  and 
other  crimes,  and  to  avoid  the  performance  of  local  contracts. 
And  if  individuals  cannot  escape  responsibility  to  their  own 
government  for  any  unlawful  act  contemplated  at  the  time 
of  emigration,  which  they  may  do,  it  clearly  follows  that 
the  State  cannot  escape  moral  or  legal  responsibility  for  the 
unlawful  acts  of  its  citizens,  under  the  plea  of  their  implied 
expatriation  by  pretended  emigration.  Emigration  for  an 
unlawful  purpose  is,  in  itself,  an  unlawful  act,  and  may  be  pro- 
hibited by  the  State  ;  and  if  such  contemplated  emigration  of 
its  citizens  is  intended  to  infringe  the  rights  of  a  friendly 
nation,  it  is  undoubtedly  the  duty  of  the  State  to  exercise  its 
right  of  prohibition  and  power  of  prevention.  It  cannot 
escape  the  responsibility  of  neglecting  that  duty,  under  the 
miserable  pretext  of  the  voluntary  emigration,  and  conse- 
quent expatriation,  of  its  citizens.2 

§   10.   It  is  the  duty  of  every  State  to  show  all  proper  re-  Duties  of 
spect  and  honour  to  other  sovereign  States,  whether  the  dignity  mu1 
of  such  States  be  represented  in  the  person  of  their  sovereign, 
their  flag,   their  ministers,  or   their  subordinate  officers.     A 
want  of  respect  to  a  subordinate  officer,  however,  is  not,  by 
any  means,  to  be  necessarily  construed  into  a  want  of  respect 
for  the  State  to  which  he  belongs,  for  such  officers  do  not, 
necessarily,  nor  even  by  implication,  represent  the  dignity  of 
their  State  or  nation.     To  be  wanting  in  respect  to  the  repre- 
sentatives and  officers  of  other  States  is  a  mark  of  ill-will,  and 

1  Sec  ch.  xii.  §  3. 

-  Kent,  Coin,  on  Am.  Lais,  vol.  ii.  p.  49  ;    dishing,  ( }/>/>iii>>i\  <>f  ('.  S. 
Atfys.-Genl.,VO\,  viii.  p.   139  ;  Jcl'ft:r-.c>n,  Am.  >'/,//<•  l\i/>crs,  /•'<<;<'/.•//  AV,'/ 
//Vw.v,  vol.   i.   |>.    168  ;    .Murry  v.  the  '  (  Illuming    Hi-t^y,'  2  Crunch.  A'.,  64  ; 
De  Felice,  Droit  dc  la  Nat.,  &c.,  tonic  ii.  lei  .  I  5. 
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•   i-  equally  contrary   '  !iat 

i  other.     This  ii:  .mable  ami  criminal 

to   imagine;   themselves    in 
:i«   di  t   is  intended,  is   thus   |",  by 

1  >\  moml  :  '  The  wars  that  are  waged  \«r  insH/ts  fc  anil 

an    en  'fain    of    -imi'.ar    motives,   arc    perhaps 

attributable  to  the  irritability  of  our  pride.    \\ 

:   pacific  toward  the  offender;   our  rcmonstraii' 
thn-at,  and    the    nation    wlmh    would   j^ive   satisfaction    to  an 

:,  will  vjve  no  other  answer  to  a  mena*  e  than  a  mei. 
in  return.      At    length  we   bc^in  to   fi;^ht,  not   because  we   are 

.rieved,  but  bn.iu-r  we  are  an^ry.'  ' 

Failure  in          5;    i  i.    But  to  fail  in  matters  merely  ceremonial,  by  not  ; 
re»Pect       derin-r  the  n  I   .md    honour  whkh    .  tml  custom  1 

aa  established  as  properly  due  to  others,  is  not  m  an 

insult   to   the  di-nity  of  a   State   or  of  its   sovereign.      '  It   is 
proper,  '  says  Yattel.'to  distinguish  between  ne^'  or  the 

(imission   of  what  ou^lit  to  be  do:ie  accnrilin^r  to  Ci-mmonly 
eived    <  u^tom,  and    positive   acts   of  di  ,:id    insult. 

The  prince  may  complain  of  ne^li^em  e,  and,  if  it  is  not 
repaired,  may  consider  it  as  a  mark  of  a  bad  disposition  ;  he 
has  a  ri^ht  to  demand,  even  by  force  of  arms,  the  reparation 
of  an  insult.  The  Oar,  Peter  I.,  complained  in  his  manif<  '  • 
linst  Sweden,  of  their  not  havin;;  fired  the  cannon  on  hi.s 
pas^a^i-  to  Ri.,a.  lie  mi^ht  think  it  strange  that  they  did  not 
pay  him  this  mark  of  r,  spect,  and  he  mi^ht  complain  of  it  ; 
but  to  make  this  tin-  cause  of  a  war,  was  bein;.; 
jirodi^al  of  human  l)lood.'  The  sill  I"  military  and  mari- 

time «  eremonial.as  connected  with  inti-rnational  ctiipiette  and 
intercourse,  lias  already  been  di-euss(_-d  in  the  chapter  on  the 
ri-hts  of  equality.'-1 

§    12.    Vattel  lays  down  the  general  rule  that  'every  nation. 
in  virtue-  of  its  natural  liberty,  has  a  ri;.;ht  to  trade  with  th 
\vhi«  h  shall  be  willin;.;  to  com    pond  \\ith  su»-h  intentions.. 
t"    molest    it    in    the   exercise  of    its    r:.;ht.  injury.      The 

1'ortir.MieM-,  at  the  time  of  thi  I  r  in  the  l-'.ast  ln< 

were  tor  excluding  all  otlicr  l-'.uioj  ,ca:i  nations  fi,.m  a: 

with  the   Indians;   but   a   preteiisi.  -n.  r.  miquitou-; 

than  chimerical,  was  mad  and  the  nat 


Right  to 
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look  on  any  acts  of  violence  in  support  of  it  as  just  causes  of 
war.  This  common  right  of  all  nations  is,  at  present,  acknow- 
ledged under  the  appellation  of  freedom  of  trade.'  This  right, 
however,  is  to  be  distinguished  from  the  claim  of  one  nation 
to  trade  with  the  colonies  or  dependencies  of  another.1 

§  13.  To  this  right  of  trade  there  is  a  corresponding  duty  Mutual 
of  mutual  commerce,  founded  on  the  general  law  of  nature  ; c 
for,  says  Vattel,  '  one  country  abounds  in  corn,  another  in 
pastures  and  cattle,  a  third  in  timber  and  metals  ;  all  these 
countries  trading  together,  agreeably  to  human  nature,  no  one 
will  be  without  such  things  as  are  useful  and  necessary,  and  the 
views  of  nature,  our  common  mother,  will  be  fulfilled.  Further, 
one  country  is  fitter  for  some  kind  of  products  than  another  ; 
as  for  vineyards  more  than  tillage.  If  trade  and  barter  take 
place,  every  nation,  on  the  certainty  of  procuring  what  it  wants, 
will  employ  its  industry  and  its  ground  in  the  most  advan- 
tageous manner,  and  mankind  in  general  proves  a  gainer  by  it. 
Such  are  the  foundations  of  the  general  obligation  incumbent 
on  nations  reciprocally  to  cultivate  commerce.  Therefore, 
every  one  is  not  only  to  join  in  trade  as  far  as  it  reasonably 
can,  but  even  to  countenance  and  promote  it.' 2 

§  14.  The  general  right  of  trade,  and  the  general  duty  of  Declining 
a  State  to  facilitate  commercial  intercourse  with  others,  are  m^cial 
well-settled  principles  of  international  law  ;  nor  is  it  anywhere  inter- 
denied  that  a  nation  has  a  right  to  decline  a  particular  com- 
merce which  it  may  deem  disadvantageous  or  injurious.  But 
the  question  has  sometimes  been  discussed,  whether  a  State 
has  a  right  to  absolutely  decline  commercial  intercourse  with 
others,  and  whether,  by  so  doing,  it  docs  not  subject  itself  to 
punishment  for  a  violation  of  a  positive  law  of  nations.  Vattel 
says  that,  as  every  State  has  a  perfect  right  to  determine 
what  is  useful  or  salutary  for  it,  it  becomes  a  duty,  as  \vell  as 
a  right,  for  a  nation  to  judge  whether  it  is  expedient  to  engage 
in  a  proposed  trade,  or  to  refuse  any  commercial  overtures 
from  others,  and  that  such  others  have  no  '  right  to  accuse  it 
of  injustice,  or  to  demand  a  reason  for  such  refusal,  much  less, 
to  use  compulsion.  It  is  free  in  the  administration  of  its  o\\  n 
affairs,  without  being  accountable  to  any  other.  The  obliga- 
tion of  trading  with  a  foreign  State  is  imperfect  in  itself,  and 
gives  them  only  an  imperfect  right;  so  that  in  cases  wlin  <• 
1  YuUcl,  l)n>ii  t/t'x  (ie/i^  liv.  ii.  ch.  ii.  §C  24,  48.  '*  Yuttrl,  xtf/>r,i. 
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the    o>mmrrcr    would    he    detrimental,    it    is    entirely    void.' 
'  I  '        -    .iniards,   tailing   on  the   American    Indians.   ui.«:<  r   a 
pretem  e     that     thr-c     people     refused     t<>    traffi-      with     tlv 
en<  .red  in  vain  to  COVCr  theil     nsatia'. 

Ca«e  of  :     I'hina  ami    japan    for  a  Ion-'   time  de<  lined  all  com- 

Cluna  and  .   . 

u  inter  with  other  nations,  although  they  traded 


then  .    and    sometime-     with    the    1'ut    h.       1  he 

question  was    at    one    time  d,    whether    tin  .pie 

could  not  he  compelled  to  open  their  p     I      to   forei]  aid 

e  in  trade   and    ;.;eneral    intercourse  with    the    rest  of  the 
1'ut.  .1-    a   iiiie-,tion    of   international   jurisprudence,  it 
ly  merit^   consideration.      ]•'.  \-er\-  nation  has  t! 
jud^niL',    for   it-elf,  in    respect  of  the    policy  and   extent  of 

:         al  arrangements.     Therefore  the  general  freedom  of 

trade  is  hut  an    imperfe.  t    rii'.ht,  and    subject    to   such   restric- 
tions as  each  nation  may  think  proper  to  pre-erihe. 

Imperfect  §    I'1     \\  e    ha\'e    alri-ady  di-«  u--ed    the   duty  of  diplomatic 

dutie§         intercourse,  of  legation,  tn-at\-,  ^c.,  and   it   is  only  in  -i  e--ary, 

in  this  place,  to  add  a  few  remarks   on   tl>.<  ral   char.n  ter 

of  tlu-  ohli^ations  resulting  from  th:  im]>i-rfect  rights 

and   dutie         As    aln-ad\-    stated,    a    ri^ht    is    no    les-    a    rii,rht 

ause  it  hel-  >::       '     '  .  '  in  internati- 

lav,  f  a  dut\',  it  is  IK  pne   the   1>  I  :t  is 

///./  and   (annot   he  en  for.  ed  under  the  rules  of  interna- 

tional jurisprudenee.      Thus  it  is  \\jth  the  principles  of  natural 
lav/  with  respect  to  the  mutual  commerce  of  Si    '  It  is  not 

difficult  to  jx.int  out  tin-  general  duties  of  nations  with  1 
to  trade,  but  the  application  of  a  rule  founded  on  L,reiu 
inu.st  always  he  unn-rtain.      There*.  '.     ttel,  if  nations 

wish  to   ..cure  to  them-    .          .nu-thini;  constant,  punctual, 

and    <let(  rinineil     in     tr.ide,   tie.itii  the    only    mean 

pn>curin^  it.-' 

Mutual  ^   |-.    \\'ith    •  :    to   the    mutual   duties    of    States,    not 

d>lish<  d    OT    taken    co-ni-ance    of  hy    the    p..s;ti\e    lav,     of 

nation-,  hut  i<    ting  entirely  on  natural  law,  Vattel  lays  down 

the  general    prim  iple    that    one    State   OWCS    to    another    State 

\\hate\er  it  OV        '       '    e'.f.  .is  far   .is    thi-   o:h<  i    -lands  in  i: 

1  \ 

M.iss.-.    /';,     ;  •  l|\  .    I.    t    ' 
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of  assistance,  and  the  latter  can  grant  it  without  neglecting 
the  duties  it  owes  to  itself.1  Such,  he  says,  is  the  eternal  and 
immutable  law  of  nature.  In  limitation  or  explanation  of  this 
rule,  he  makes  the  following  observations  :  '  Social  bodies,  or 
sovereign  States,'  says  Vattel,  '  are  much  more  capable  of 
supporting  themselves  than  individuals,  and  mutual  assistance 
is  not  so  necessary  among  them,  nor  of  such  frequent  use. 
Now,  whatever  a  nation  can  do  itself,  no  succour  is  there  due 
to  it  from  others.' 

§  1 8.  Among  the  mutual  duties  of  States,  arising  from  Mutual 
natural  law,  are  the  offices  of  humanity,  such  as  relieving  the  humanity 
distresses  and  wants  of  others,  so  far  as  is  reconcilable  with 
our  duty  towards  ourselves.  Thus,  if  a  nation  is  suffering 
under  a  famine,  all  others  having  a  quantity  of  provisions,  are 
bound  to  relieve  its  distress,  yet,  without  thereby  exposing 
themselves  to  want.  '  But,'  continues  Vattel,  '  if  this  nation 
is  able  to  pay  for  the  provisions  thus  furnished,  it  is  entirely 
lawful  to  sell  them  at  a  reasonable  rate  ;  for  what  it  can  pro 
cure  is  not  due  to  it,  and,  consequently,  there  is  no  obligation 
of  giving  for  nothing  such  things  as  it  is  able  to  purchase. 
Succour,  in  such  a  severe  extremity,  is  essentially  agreeable 
to  human  nature,  and  a  civil  nation  very  seldom  is  seen  to  be 
absolutely  wanting  in  such.'  Contributions  of  provisions,  by 
the  people  of  the  United  States,  to  the  starving  population  of 
Madeira,  is  an  example  of  the  performance  of  this  natural 
duty. 

§  19.  The  like  assistance  is  due,  whatever  be  the  calamity  In  case  of 
by  which  a  nation  is  afflicted.     Whole  sections  of  countries  &°°  ' 
are   sometimes  devastated   by  floods,  and   cities   and   towns 
destroyed   by  fires  or  earthquakes,  leaving  vast   numbers  of 
people  destitute  of  the  means  of  shelter  or  subsistence.      It  is, 
first,  the  duty  of  their  own  government  to  provide  for  these 
wants  ;  but  not  unfrequently  the  calamity  is  so  great  that  the 
government  is  unable  to  give  its  aid  to  the  extent  and  within 
the  time  required  to  render  it  efficacious.      In  such  cases,  the 
laws   of    humanity  would   impose  a  duty  upon    others.      In 
many  instances  of  this  kind,  howe\  er,  the  active  charity  of 
individuals  and  communities  renders  any  action  on  the  part 
of   the    governments    of    other    States    unnecessary.      But    a 
;;"vcrnment    may  always  stimulate  and   assist    such    chanty, 
1  V.utcl,  l>n>it  t/t-s  (/>//.v,  liv.  ii.  <  h.  i.  §  3. 
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ami  thus  by  reflect  t  to  tli-  al  : 

.manifest  its  sympathy  an  t)        '  >:     uch 

• 

thf    t'nit'  '  Iran-porting    t..    lre'..md    the 

tnbutions    of    provision-,     spontaneously  i    In-    the 

Ainei;.  an    p<  while  the   philanthropy   <>f  the    ; 

<  in.  it    Britain  is  well    known,  nor   has   national   « 
sympathy,   ami    pecuniary   aid,   been    u  anting    on    their    part 
•  ther    nations.      To   quote    tuny  <amp!< 

IS  the  news  of  the  conflagration  of  Cl 
tj'hed    to    London,  than    lO.ooo/.   was   imm  ab- 

bed,  while    large    subscriptions    were    raised    in    pro\ii. 
to\\n-.      TheCoininon   Council  o!"  the   Cil 
6   I  /-XH.I  i;u:ii' 

For  the  ^  ju.   A  (juestion  here  arises,  how  fai  bate  i  'id 

tion  of  -tance  to   .mother   nation    siit'lrrin;^    tannne   ami    cli-' 

others         which  immediately  result  from  t  I  fa  war.      \V<- 

refl  to  the  of  humanity,  and  not  to  a--i-t- 

ame  in  the  mean>  of  tarrying  on  ho^tilit;  The   furnishing 

of  provisions   and  clothing  to  a  starving  and  -ufferi: 
may,  or  may  not,  a»i>t    in    prolon^in;^   the  uar.      li. 

"i-  blockade,    no   neutral  State  can   furni-h    footl   to  the 
inhabitants  of  the   place   SO  b  d  or  b          I  i'-d.  \\ithout  a 

violation  of  it-,  neutral    dutic-,  no  matter  how  much  they  may 
Or    how    stron-    may    be    tl,-  I    I        of   humanit)    I   • 

->iii  h  >ut'ferin^.      S  ,    an    enemy    may    sometimes 

•      whole         •      nsol  a  Country,  an-i  reduce  the  inh,. 
ants  to  the  ini-eiio   of  tannne,  but   this    uoii'.d  not. 
justify  another   .Stah    to  furnish  tlu-m  \\ith  relief.      Tin-  rights 

and  duties  of  the  neutral  will  bt-  detcnuim-d   by  the  ju-<  uli.ir 
circumstances  of  each  case,  and  it  would,  there  ton-.  U  (iitncult 

to  lay  down  any  positive  and   invariable   mil-   on    this  sub 
Tin  ic  .  an  be  no  doubt,  hout-vt-r.  that  when  tin-  wa:  ied. 

.'ion-,    .  OlOVed    from    tin-  particular  plare    or 

1;on    of   foimtr\-.    forci;.;n  nations  may  extind  llv 
hum.mity  to  idic\e  the  disti.  of  a    suffi  rir  '  '' 

h  a  chara  i-  the  assistance   rendered  b\-  the  people 

of  the    I  "lilted    Si     '          tO    the  : 

Greece,  in  tlu-i:    •  mst  the  Tut  1 

• 
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S  21.  Another  question  discussed  by  publicists  is,  how  far  Duties  of 
,.  •         o.  -       -  -i      humanity 

it  is  the  duty  of  one  sovereign  State  to  assist  in  preserving  the 

independence  of  another  State  against  the  designs  or  attacks 
of  its  enemies.  There  can  be  no  doubt  of  its  duty  to  exert 
its  moral  influence,  by  way  of  advice,  proffered  mediation, 
&c.,  for  the  accomplishment  of  such  an  object  ;  but  this  duty 
toward  others  does  not  extend  to  the  use  of  force.  The  use 
of  force  for  the  benefit  of  others  is  not  a  matter  of  obligation 
(unless  of  treaty  stipulation),  and  the  question  is  entirely 
one  of  policy,  which  every  State  determines  for  itself.  In 
Europe  the  question  has  been  connected  with  that  of  pre- 
serving the  equilibrium  of  power,  and  of  preventing  the 
aggrandisement  of  a  particular  State  by  the  absorption  of  the 
dominions  of  another  ;  '  or  on  religious  grounds — real  or 
alleged — as  in  the  intervention  of  Russia  in  the  affairs  of 
Turkey  in  1854  and  1877  for  the  protection  of  the  Oriental 
Christians.  In  1707,  Sweden  interfered  on  behalf  of  the 
Protestants  of  Poland  ;  while  the  treaties  of  Velau  1657, 
Oliva  1660,  Utrecht  1714,  and  of  Breslau  1742,  testify  to 
interference  on  behalf  of  the  Catholic  subjects  of  Protestant 


sovereigns. 


§  22.   Having    based    the    obligation    of   performing    the  Difference 
offices  of  humanity  solely  on  the  law  of  nature,  Vattel  infers    ious " 
that  no  nation  can  refuse  them  to  another  on  the  plea  of  a  belief 

The  British  Government,  in  1810  (then  at  war  with  Denmark), 
having  been  informed  that  the  inhabitants  of  the  Feroe  Islands  and  Ice- 
land, part  of  the  dominions  of  Denmark,  were  reduced  to  extreme  misery, 
in  consequence  of  the  want  of  their  accustomed  supplies,  ordered  that 
they  should  not  be  disturbed  by  hostilities,  but  that  they  should  be  treated 
us  neutrals.  Moreover,  a  British  Consul  was  appointed  to  Iceland. 

1  Phillimore,  On  Int.  Law,  vol.  i.  §§  406  et  seq.  ;  Ortolan,  n<>»itiinc 
International,  tit.  iii.  ;  De  Felice,  Droit  tie  la  Nat.,  &c.,  tome  ii.  lee.  xvi. 

Again  in  1860,  Lord  J.  Russell,  writing  to  Earl  Cowley  concerning  the 
annexation  of  Savoy  and  Nice  to  France,  says:  'But  her  Majesty's 
Government  must  be  allowed  to  remark  that  a  demand  for  cession  of  a 
neighbour's  territory,  made  by  a  State  so  powerful  as  France  ami  whos.- 
former  and  not  very  remote  policy  of  territorial  aggrandisement  brought 
countless  calamities  upon  Europe,  cannot  well  fail  to  give  umbrage  to 
every  State  interested  in  the  balance  of  power  and  in  the  maintenance  of 
the  general  peace.  Nor  can  that  umbrage  be  diminished  by  the  grounds 
on  which  the  claim  is  founded,  bei  ause  if  a  great  military  powei  like 
(•'ranee  is  to  demand  the  territory  of  a  neighbour  upon  its  own  theory  of 
what  constitutes  geographically  its  piopei  s\-,n-m  of"  defence,  it  is  evident 
no  State  could  be  secure  from  tin  aggre  ions  "I  a  more  pouerful  neigh- 
bour ;  that  might,  not  right,  would  hem  Hoi  i  h  IK-  the  rule  to  determine 

territorial  possession;    and  that  the  integniy  and  independence  of  the 

iller  States  of  Europe  would  be  pl.u  c-il  m  peipetual  jeopardy.' 
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difl  41-.    belief.      '  A    i  »nformity   ( .f  !  •  md 

:  ship.'   In-  '  in.iy  !•  a    new   tic  of  friendship 

•>Ut     I)'.    «!:' 
the  quality  of  humanity,  or  tin-  -<  ntiii: 

to  it.'     Hi-  quotes  with  appi       •    n    tin-  conduct 

•    XIV.,    who,  Of!    bi  m;^    informed    that  :al    I  h. 

ship-  .it  ( 'i\  it. i  \  'lid  not  put  t  L  for  1 

.  the     fri^a'  the 

State,  ..f  the  l  hurch  to  convoy  them  out  of  dan;.;er  ;    ami  his 
min<  ;<  >  at  Brussels  vs  as  din-i  teil  t< .  -i^nily  [>  >  tlv  ral 

that    lli^    11" Inn ---   uoiild    perform   the    tlutie-    "I"    Iminanity 
witliout    f  to   the    difference   of    religion.      '1  unc 

rule   extends  to  . mnmercial  rival-.      The   fact  that  a  S: 
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arriving  from  the  ports  of  the  former.  It  is,  therefore,  the 
interest  of  all — especially  of  neighbouring — States  that  their 
measures  of  prevention  should  be  uniform.  Judging  from 
past  experience,  no  age  can  safely  delude  itself  with  the 
belief,  that  the  dire  visitations  of  pestilence,  and  of  cognate 
disease,  are  things  of  the  past,  and  that  precautions  may  be 
disregarded.  Malta  suffered  frequently  from  the  plague  ; 
for  130  years  it  enjoyed  an  exemption,  and,  doubtless, 
its  inhabitants  delighted  to  believe  that,  however  near  it 
might  be,  it  would  never  revisit  them  ;  it  did  appear,  how- 
ever, in  1813,  and  carried  off  upwards  of  4,000  persons. 
The  inhabitants  of  this  island  are  now  very  sensitive  on  the 
subject  of  quarantine.  With  this  and  similar  lessons  before 
them,  is  it  to  be  wondered  at  ?  Quarantine  in  Great  Britain 
is  governed  by  the  statute  6  Geo.  IV.,  c.  78,  assisted  by  the 
Public  Health  Act  of  1875.  Ships  of  war  are  equally  bound 
with  merchant  ships  to  respect  municipal  quarantine  regula- 
tions. The  '  United  States  Navy  Regulations,'  1876,  ch.  xxii., 
and  the  '  Queen's  Regulations  and  Admiralty  Instructions  of 
Great  Britain,'  1879,  §§  1940-47,  both  refer  to  this. 

§  24.  As  the  reciprocation  of  the  duties,  or  offices  of  A  nation 
humanity,  says  Vattel,  '  is  to  take  place  betwixt  nation  and  ^bu^ 
nation,  according  as  one  stands  in  need,  and  the  other  can  not 
reasonably  comply  with  them,  every  nation  being  free,  iridc- 
pendent,  and  having  the  disposal  of  its  actions,  each  is  to 
consider  whether  its  situation  warrants  asking  or  granting 
anything  on  this  head.  Every  nation  has  a  right  to  ask  of 
another  that  assistance  and  kind  offices  which  it  conceives 
itself  to  stand  in  need  of.  This  it  cannot  be  denied  without 
injury.  If  the  demand  be  unnecessary  it  is  thereby  guilty  of 
a  breach  of  duty  ;  but  herein  it  docs  not  depend  on  the  judg- 
ment of  another.  A  nation  has  a  right  of  asking,  but  not  of 
requiring.'  Again,  the  same  author  remarks  that  these  offices 
of  humanity,  '  being  due  only  in  necessity,  and  by  a  nation 
which  can  comply  with  them  without  being  wanting  to  itself, 
the  nation  which  is  applied  to,  has,  on  the  other  hand,  a  right 
of  judging  whether  the  case  really  demands  them,  and  whether 
circumstances  will  allow  it  to  grant  them  consistently  with 
what  is  owing  to  its  own  safety  and  concerns.  For  instance, 
a  nation  is  in  want  of  corn,  and  makes  a  demand  to  purchase 
of  another  ;  this  latter  is  to  ju<l;;e  whether  Mich  a  compliance 
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every  State  is  obliged  to  receive  its  own  subjects,  even  after  Droitde 

7  ,  Renvoi 

they  have   emigrated  abroad,  so    there    is    a    corresponding  and 

power  of  every  State  to  send  away  a  foreign  citizen  who  has  taxation 
immigrated  there.  This  right  of  a  State  ceases  where  a  foreigners 
foreigner  has  been  naturalised  in  the  particular  State.  A 
memorable  example  of  the  exercise  of  this  power  in  time  of 
peace  was  the  passage  of  the  Alien  Law  of  the  United  States 
in  1798.  Immigration  to  the  United  States  is  regulated  by 
the  Acts  of  Congress  of  1 875  and  1 882.  By  the  Act  1 1  and  1 2 
Viet.,  c.  20,  power  was  given  in  1848  to  the  executive  in 
England  and  Ireland  to  remove  aliens  from  the  realm,  but  it 
is  no  longer  in  force.  Foreign  Jews  have  frequently  been 
expelled  from  Russia,  and  as  lately  as  iSSi  from  Tangiers. 
Concomitant  with  the  Droit  de  Renvoi  is  that  of  the  taxation 
of  aliens  by  the  State  in  which  they  are  commorant.  This 
right  includes  the  power  to  determine  the  amount  which 
must  be  levied  ;  it  is  a  powerful  incident  to  sovereignty,  the 
exercise  of  which,  unless  abused,  cannot  in  general  be  made 
the  subject  of  diplomatic  remonstrance.  In  1883  the  United 
States  Government  complained  of  the  action  of  Cuba  in  im- 
posing taxes  on  coloured  citizens  of  the  United  States  on 
account  of  their  colour.  The  law  of  Louisiana,  imposing 
a  tax  on  legacies  payable  to  aliens,  probably  is  not  opposed 
to  International  law. 

5  26.  Nothing  tends  more  to  the  peace  of  the  world,  and  Duty  of 

r.          .  T  friendship 

the  general  comity  and  intercourse  ot  nations,  than  mutual  and 

friendship  and  kind  offices.  The  cultivation  of  international  comity 
good-will  and  friendship  is,  therefore,  one  of  the  first  and 
highest  duties  imposed  upon  every  sovereign  State.  Rulers, 
however,  are  too  apt  to  neglect  this  duty,  and  to  seek  to 
exalt  their  own  patriotism  by  depreciating  other  countries, 
and  inciting  in  their  own  people  feelings  of  unkindness  and 
hostility  to  their  neighbours.  Such  conduct  is  very  reprehen- 
sible, and  its  results  are  generally  dangerous,  if  not  disastrous. 
For  the  authorities  of  one  State  to  abuse  and  depreciate  the 
government  of  another,  is  a  sure  indication  of  weakness  and 
want  of  civilisation  and  refinement.  National  irritability  is 
mentioned  by  Dymond  as  a  most  prominent  cause  of  war. 
'  It  is  assumed,'  he  says,  'not  indeed  upon  the  most  rational 

from   leaving   England.      These   were   n-|n'.ilr<l   by  thr    5    Geo.    IV.,  C.  9 
I-'l.ii  I.  v.  Holm,   I,/-'.    i/i»'  //'<///•.  A'.,  405. 
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CHAPTER  XIV 

SETTLEMENT   OF   INTERNATIONAL   DISPUTES 

I.  Duty  of  moderation  in  international  disputes  —  2.  Two  classes  of 
means  for  their  settlement  —  3.  Amicable  accommodation  —  4.  Com- 
promise —  5.  Mediation—  6.  Arbitration  —  7.  Rejection  of  offers  of 
mediation  —  8.  Conferences  and  congresses  —  9.  Retortion  —  10.  Re- 
taliation —  ii.  Nature  of  reprisals  —  12.  General  and  special  reprisals— 
13.  Positive  and  negative  reprisals  —  14.  Pacific  blockade  —  15.  Seizure 
of  the  thing  in  dispute  —  16.  Necessity  of  proving  title  before  seizure— 
17.  Reprisals  upon  persons  —  18.  Seizure  and  punishment  of  the 
individuals  offending  —  19.  If  the  government  of  the  offenders  assume 
their  acts—  20.  Case  of  the  'Caroline'  —  21.  Decision  of  the  New 
York  court  —  22.  Opinions  of  American  writers  —  23.  Opinions  of 
European  publicists  —  24.  Embargoes  of  property  found  within  terri- 
tory of  injured  State  —  25.  General  effect  of  reprisals,  seizures,  and 
embargoes  —  26.  Sir  William  Scott's  opinion  of  the  embargoes  of 
1803  —  27.  Reprisals  and  embargoes,  by  whom  authorised  —  28.  In 
general,  not  in  favour  of  foreigners  —  29.  May  be  in  favour  of  domiciled 
aliens  —  30.  The  Jus  Angaries  —  31.  International  arbitration. 


§  I.  THE  precepts  of  morality,  as  well  as  the  principles 
public  law,  by  which  human  society  is  governed,  render  it 
obligatory  upon  a  State,  before  resorting  to  arms,  to  try  every  inter- 
pacific  mode  of  settling  its  disputes  with  others,  whether  such  disputes 
disputes  arise  from  rights  denied  or  injuries  received.  This 
moderation  is  the  more  necessary,  as  it  not  unfrequently  hap- 
pens that  what  is  at  first  looked  upon  as  an  injury  or  an 
insult,  is  found,  upon  a  more  deliberate  examination,  to  be  a 
mistake  rather  than  an  act  of  malice,  or  one  designed  to  give 
offence.  Moreover,  the  injury  may  result  from  the  acts  of 
inferior  persons,  which  may  not  receive  the  approbation  of 
their  o\vn  government.  A  little  moderation  and  delay  in 
such  cases  may  bring  to  the  offended  party  a  just  satisfac- 
tion ;  whereas  rash  and  precipitate  measures  often  lead  to  tin- 
shedding  of  much  innocent  blood. 

§  2.  The  different  modes  of  terminating  disputes  between  Modes  of 
independent  States,  short  of  actual  war,  are  divided  into  two  8etllement 
classes:  first,  amicable,  or  measures  taken  viA  amicabilt  \  and 
second,/"^/  •<•//>/«',  or   measures   taken    i'iii  /<iet(i.      The  mineable 
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§  4.  Compromise  is  where  the  two  parties,  without  attempt-  Compro- 
ing  to  decide  upon  the  justice  of  their  conflicting  pretensions,  n 
agree  to  recede  on  both  sides,  and  either  to  divide  the  thing 
in  dispute,  or  to  indemnify  the  claimant  who  surrenders  his 
share  to  the  other.  As  examples  of  compromise,  we  may 
refer  to  the  negotiations  terminating  in  the  treaty  of  1842,  by 
which  the  Maine  boundary  question  was  satisfactorily  adjusted, 
and  to  the  negotiations  terminating  in  the  treaty  of  1846, 
by  which  the  Oregon  difficulty  was  formally  disposed  of. 
Accommodation  is  a  particular  kind  of  compromise,  and  has 
therefore  been  deemed  by  some  to  be  improperly  classed  as 
a  distinct  measure.1 

§  5.  Mediation  is  where  a  common  friend  interposes  his  Mediation 
good  offices  to  bring  the  contending  parties  to  a  mutual  un- 
derstanding. As  this  friend  acts  the  part  of  a  conciliator, 
rather  than  a  judge,  he  may,  while  favouring  the  well-founded 
claims  of  one  party,  seek  to  induce  him  to  relax  something 
of  his  pretensions,  if  necessary,  in  order  to  secure  peace.  The 
mediator  is  essentially  different  from  the  arbitrator,  although 
he  frequently  assumes  the  latter  office  also  ;  he  does  not 

as  to  whether  the  south  boundary  line  should  pass  through  the  Rosario 
Straits  or  the  Canal  de  Haro  (see  p.  173).  In  the  case  of  Delagoa  Bay 
disputes  took  place  between  Great  Britain  and  Portugal,  with  regard  to 
their  territory,  from  1823  to  1872.  In  that  year  the  matter  was  referred 
to  the  President  of  the  French  Republic,  who  decided  in  favour  of 
Portugal.  (See  Parl.  Papers,  1875,  vol.  83.) 

A  dispute  occurred  between  Great  Britain  and  Spain  in  1790,  relative 
to  the  Nootka  Sound,  on  the  North-Western  coast  of  America,  in  the 
course  of  which  two  Spanish  ships  of  war  captured  two  English  vessels 
off  Nootka  Sound,  in  support  of  their  claim  that  all  the  coast  to  the  north 
of  Western  America,  on  the  side  of  the  South  Sea  as  far  as  beyond 
Prince  William's  Sound,  in  the  6 ist  degree,  belonged  to  them.  The  crew 
of  these  vessels  had  landed  and  built  on  the  coast.  The  Viceroy  of 
Mexico  restored  the  vessels  ;  but  Great  Britain  could  not  suffer  so  im- 
portant a  question  to  remain  in  abeyance.  After  prolonged  negotiations, 
it  was  finally  settled  by  a  convention  between  Great  Britain  and  Spain, 
October  28,  1790,  that  the  buildings  and  tracts  of  land  in  the  use  of  the 
two  captured  vessels  should  be  restored  to  them  ;  that  reparation  should 
be  made  for  all  violence  committed  by  the  subjects  of  either  nation  ;  that 
British  subjects  should  not  navigate  in  the  Pacific  Ocean  or  South  Seas 
within  ten  leagues  of  any  coast  occupied  by  Spain  ;  that  there  should  be 
free  trade  for  both  nations  in  all  parts  of  the  north-western  coasts,  or 
islands  adjacent,  to  the  north  of  the  coast  occupied  by  Spain,  where  the 
subjects  of  either  Power  might  hold  settlements  ;  no  settk-mnUs  to  be 
formed  in  such  parts  of  the  eastern  and  western  coasts  of  South  America 
or  islands  as  were  situated  to  the  south  of  the  samr,  which  were  occupied 
by  Spain,  but  the  respective  subjects  were  to  be  at  liberty  to  land  and 
build  temporary  huts  for  the  purpnM'  of  fishery. 

1   U.  S.  Statutes  nt  Larget  \-»\.  viii.  p.  582,  &<-. 
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•    •  '  '          in    dispute.  hut    me: 

tlietin^    opinions,   and    to    n. 
Hy  thus  calming   the   minds  df  the  disj 

tin-in  to  ,i  reas  ma  '.ion  <>\-  *  om- 

iiator  may  often  avert  tin-  e\iU  and  calami1. 
t    tn  \\ar.      The  task  i-  delicate   one.  and  the 

ofn<e   of  mediator   require        real        '     .rity  and     •       •    :inpar- 
he    \>  •''  qualities  in   a  prc-cmi: 

ill  not  l>e  likely  to  brin;^  aliout  the  d 

liation  «.f  the-  disputants,     lluhiu-r  deiiiis  it  incumhent. 
upon  i  :.tllv,  to  aet  the  part  of  mediator-,  in  01 

to  prevent,  it"  p<.--il)!e.  the    hreakin^  out  of  war.      But  <ialiani 
is  of   opinion   that,  although    the   po-,t   of    mediator    may   be 

i-   rather   to   In-   a\  than   sought,  ••!) 

'lint  of  the  d.in^er   to   the   mediator  of  i-ompromisin^    his 

neutrality.         I'hillimore    prefers    the    Christian    principle    of 

Ilubner    t"   the    more   safe   expi-dii-ncy    of  (ialiani,   but    a 

that  'much  must  depend  upon  the  subject  of  dispute,  the  cha- 

•  i  of  thi-  d:-putants,  ami   upon  the   position  and  authority 
of  the  State  which   tenders  th  5.'  '      The  termina- 
tion of  the  23rd    I'rotocol  of  the    Treaty  •  -f    Tan-.   I  ~  '-'  >.  i 
follows  :—'  Whereupon    the    I'lenipotcntiai  .      f  An-: 

,  Great   I'-ritain,  l'ii  irdinia,  Turkey    do 
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tar    .1-    i  iivumstanees    mi;.;ht    allo\\,   to   th<-    good    ol't'ict 

ndly  1'out-r.    The  Plenipotentiaries  hope  that  th    G       ru- 

nts not  reprcM-nted  .it  the  Con«;re-s  will  unite  in  the 
sentiment  \\hich  has  inspired  theuMi  reconleil  in  the  present 
Pi 

'    I'lull  :  '/  ////.    .  .1.  in.    f.    4  ;     Hulnicr.    / 
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§  6.  Arbitration  is  where  the  decision  of  a  dispute  is  left  to  Arbitra- 
arbitrators  chosen  by  common  agreement.  If  the  contending  tlon 
parties  have  agreed  to  abide  by  the  decision  of  these  referees, 
they  are  bound  to  do  so,  except  in  cases  where  the  award  is 
obtained  by  collusion,  or  is  not  confined  within  the  limits  of 
the  submission.  It  is  usual  to  specify,  in  the  agreement  to 
arbitrate,  the  exact  questions  which  are  to  be  decided  by  the 
arbitrators,  and  if  they  exceed  these  precise  bounds  and  pre- 
tend to  decide  upon  other  points  than  those  submitted  to 
them,  their  decision  is  in  no  respects  binding.  Thus,  the 
award  of  the  king  of  the  Netherlands,  on  reference  by  treaty, 
in  1 827,  of  the  question  of  the  North-Eastern  boundary  of  the 
United  States,  not  being  a  decision  of  the  question  submitted 
to  him,  but  a  proposal  for  a  compromise,  was  not  regarded  as 
binding  either  upon  the  United  States  or  Great  Britain,  and 
was  rejected  by  both,  the  dispute  being  afterward  amicably 
settled  by  the  parties  themselves.1 

The  following  rules,  mostly  derived  from  the  Civil  law, 
have  been  applied  to  international  arbitrators,  where  not 
otherwise  provided  in  the  articles  of  reference.  If  there  be 
an  uneven  number,  the  decision  of  a  majority  is  conclusive. 
If  there  be  only  two,  and  they  differ  in  opinion,  they  cannot 
call  in  a  third  as  umpire.  The  arbitration  is  dissolved  by 
the  death  of  any  one  of  the  referees.  A  decision  once  for- 
mally delivered  cannot  be  reconsidered  without  a  new  agree- 
ment, for,  when  the  opinion  is  delivered,  the  arbitration  is 
fiinctus  officio.  The  arbitrators  do  not  guarantee  the  execu- 
tion of  their  award,  and  have  no  power  to  enforce  it.  \Vhcre 

the  guarantee  which  she  was  obliged  to  ask  for,  in  order  to  prevent 
dynastic  combinations  dangerous  to  her  safety  and  the  care  of  her 
dignity,  prevented  her  from  taking  any  other  course  than  that  which  she 
had  adopted.  (Part.  Papers,  1870.) 

It  is  to  be  observed  that,  although  the  Protocol  does  not  contain  any 
binding  stipulations,  it  affords  to  Powers  who  are  willing  to  appeal  to  it, 
an  honourable  and  dignified  means  of  avoiding  war. 

1  By  the  Treaty  of  Washington,  May  8,  1871,  Great  P.ritain  and  the 
United  States  agreed  to  refer  the  questions  in  dispute  between  them 
to  arbitration.  For  details  of  the  arbitration  see  vol.  ii.  ch.  xxiv.  §  13. 

The  dispute  between  Germany  and  Spain  with  regard  to  the  Caroline 
Islands  was  referred  by  those  Powers  to  Pope  Leo  XII.  in  1X85.  The 
Note  containing  the  Pope's  decision  recommended  those  Powers  to  renew 
their  direct  negotiation  with  each  other,  Germany  recognising  the  sove- 
reign rights  of  Spain  over  the  Pellew  and  Caroline  Archipelagoes,  ,nul 
accepting  in  return  the  liberty  of  trade,  navigation,  and  colonisation, 
lo-ctlurr  with  the  grant  of  coaling  and  naval  stations,  liolli  Governments 
at  i|iiies<  ed  in  this  awanl. 
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justification  tor  re  i  the  proposal  of  the  other  disputant, 

•.he  prol'irr  of  a  third    pouer  to  a-  t  as  arliili'.ito]-.      •  It  can- 
no;  I'hilliinon-,  '  be    laid    down    a-,  '.    and    un- 

qualified  proposition,  that  it  is  the  duty  of  '.c,pt 

this    mode    <>f    trial.      There    may.   under    the   (  ircum-tai 
br   no   third   State  willing,  or  qu  '.    in   all  ts,  fol 

anluoiisand  invidioii-  a  task.     Mon-.,\rr,  a  State  ma\-  feel  that 
the         '     ted  ri^ht  is  -  vital  importance,  and  one  \vhi<  h 

she  is  not  justified  in  suljinittini;  t<>  tin  I  liter 

or  ar:  By  i-  fusing   either  to  arbitrate,  .  .1    I  I  an 

:   arbiter,  we  do  not  justly  incur  the  >i].spirion  that  our 
intentions    are    unreasonable     or     our     demands     exorbitant. 
,  if  the   question    is   not    one   of   vital   or  of  very 
.Us  i  i  n  portal  ice,  and  we  refuse  to  res.  .rt  t<>  this  ..r  any  <»t; 
an.  mode    of   settlement,   Mich    suspicion    will    b< 

likely   to   arise.      The   n  hisal    to  |     •         •  ition    of    a 

third    part\\  not   acting   as   arbiter  or  jud;./-.  but    sjmp 

•  r,  would  very  seldom  be  justr' 

v/r//«"  •       ;iu-ntl\- 

i  and    J,,.,.,,     ,-.          •    .;    to,    where     dit:  I                          r.il 

greiiei               '      ,   ;nid    the\-    are  williii;.;    t<>    d:       :  them    in    a    spirit    of 

filiation,    in    order    to   brin^    them    to  an 

•it.     They  are  also  often  i        i  d  to  after  the  termination 

1  \  •  •• 

: 

•  |  ;    1  ;,!».    i.    in.   t. 
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of  a  general  war,  for  the  purpose  of  discussing  and  settling 
questions  growing  out  of  the  operations  of  the  war,  and  not 
included   in   the  stipulations  of  the   treaty  of  peace.     Other 
States  than  those  who  are  parties  to  the   dispute,  being  in- 
terested in  the  determination  of  the  questions  submitted,  or 
at  least  in  the  preservation  of  peace,  are  most  usually  invited 
to  take  part  in  these  conferences.      In  order  to  afford  a  pro- 
spect of  success  in  these  deliberations,  the  plenipotentiaries 
sent   to   these   congresses   should   be  actuated    by  a   sincere 
desire  to  effect  a  just  and  amicable   settlement  of  the  ques- 
tions to  be  discussed.     This,  however,  has  not  often  been  the 
case.     The  congresses  of  Cambray,  in  1724,  and  of  Soissons, 
in  1728,  are  characterised  by  Vattel  as  '  dull  farces  played  on 
the  political  theatre,  in  which  the  principal  actors  were  less 
desirous  of  producing  an  accommodation,  than  of  appearing 
to  desire  it.'     Moreover,  they  have  generally  been  under  the 
control  of  the  great  European   monarchical   States  and   re- 
publics,   or  the  smaller    sovereignties    have    had    very   little 
weight  in  their  deliberations.     Thus,  the  congresses  of  Paris 
and  Vienna,   in    1814    and    1815,   were    mainly  meetings  of 
conquerors,  for  dividing  among  themselves  the  spoils  of  con- 
quest, and   for  mutually  agreeing  among  themselves  to  what 
extent  each  of  the   greater  powers  should    be   permitted  to 
rob  its  weaker  neighbours.     '  We   know  from  history,'  says 
Phillimore,    '  that    congresses    of    crowned    heads    have    not 
always    proved    themselves    to    be    impartial    or    competent 
tribunals    of    international    law.'      For    this    reason,    smaller 
States  seldom  willingly  submit  their  disputes  to  the  decision 
of  such  tribunals.     The   congress  of  Paris,   in    1856,  by  the 
justice  of  its  acts,  somewhat  redeemed  the  general  reputation 
of   European    conventions    of   nations.     The    right    of   such 
bodies  to  intervene  in  the  affairs  of  States  has  been  discussed 
in  another  place,  and  will  again  be  alluded  to  in  the  chapter 
on  the  different  kinds  of  wars.1 

1  Y;ittel,  Droit  dcs  Gens,  liv.  ii.  ch.  xviii.  §  330  ;  Pliillimoro,  On  Int- 
l.niv,  vol.  i.  §  398  ;  vol.  ii.  §  3.  Vide  ante,  chapter  iv.,  and  post., 
chapter  xvi. 

The  late  Lord  Beaconsficld  stated  in  the  House  of  Lords  (February  25, 
l87<S)  :  '  I  really  cannot  explain  the  difference  between  a  congress  and  a 
conference,  because  I  do  not  recognise  any  dilien-nce  between  them. 
'Tin  re  is  a  i  on  11  non  idea  that  a  congress  consists  of  sovereigns,  and  a  con- 
ference of  plenipotentiai  ies  ;  hut  there  is  no  foi n idation  for  this  distinct  inn. 
Tho  Connie  •'-  of  Rastadt,  at  the  lie-inning  of  the  last  century,  \vas  com- 
pOS)  (1  of  pN  nipotcntiaiirs,  and  so  was  the  Congress  of  1'aris, 


4;  INTERNATION  M.    LAW 


Rotortion  ami,  .:'  '  .iliati"ii.    ami 

./.  is  \\1  nation   applies.  in   its  ti 
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ThU  kind  of  retaliation  usually  follou  s  tlie  hna^hnf  uhat 
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another,  or  it>  citi/.ens,  -u\(\\-  the  same  amount  of  evil  \\  1 
the  latter  has  inflicted  upon  the  former.  Retaliation  sh. 
he  iimited  to  >ueh  ])imishmL-nts  a^  ma\  our 

o\\  i)  safety  and  the  ^ood  of  5O<  iety  ;  bey<.nd  this  it  cannot  he 
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ior  in  that  manner,  nor   t->    put    prisoners   and   Iv    ' 
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the  community  of  which  he  is  a  member.      Retaliation  of  this 
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who  1  ..  mmitted  the  violation  of  public  law.      Tin  re  may 

be   extraordinai  j  which  constitute  an    '  '  on  to  this 

rule,  but  these  must   be  jud-ed   according  t<>  the  pecul-.. 
iiimstan.  e-  b\    \\hith  they  are  attendi-il.      '  Instances  of  n 

lutioiis  to  retaliate  on  innocent  prisoners  of  war.'  says  Kent. 
'occurred   in   this  country  durin;;  the  revolutionary  war, 

during    thai    "f    IS  u  ;   but  there  \\.is    no   i;     • 

which  retaliation,  beyond  the  measure  nfmement. 
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.  Kara  'id  will  be  di  :  m  another  ; 

1   M.irti  nv. 
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§  II.  Reprisals  Sire,  resorted  to  for  the  redress  of  injuries  Reprisals 
inflicted  upon  the  State,  in  its  collective  capacity,  or  upon  the 
right  of  individuals  to  whom  it  owes  protection  in  return  for 
their  allegiance.     They  consist  in  the  forcible  taking  of  things 
belonging    to  the    offending    State,  or    of  its    subjects,    and 
holding  them  until  a  satisfactory  reparation  is  made  for  the 
alleged    injury.      If  the  dispute    is  afterwards  arranged,  the 
things  thus  taken  away  by  way  of  reprisal  are  restored,  or,  if 
confiscated  and  sold,  are  paid  for  with  interest  and  damages  ; 
but  if  war  should  result,  they  are  condemned  and  disposed  of 
in  the  same  manner  as  other  captured  property,  taken  as  prize 
of  war.     As  reprisals  bring  us  to  the  awful  confines  of  actual 
war,  it  is  proper  to  inquire  what  kind  of  injuries,  inflicted  upon 
the  State  collectively,  or  upon  its  individual   members,  justify 
a  resort  to  so  dangerous  a  measure  of  redress.     It  is  only  in 
cases  where  justice  has  been  plainly  denied,  or  most  unreason- 
ably delayed,  that  a  sovereign  State  can  be  justified  in  autho- 
rising reprisals  upon  the  property  of  another  nation.     More- 
over, the  delay  must  be  of  such  a  character  as  to  render  it 
tantamount  to  a  denial  of  justice.     Thus,  if  the  claim  be  a 
national  one,  it  must  be  properly  demanded,  and  the  demand 
refused.      If  it  be  of  an  individual,   the  claimant  must  first 
exhaust  the  legal  remedies  in  the  tribunals  of  the  State  from 
which  the  claim  is  due,  and  after  an  absolute  denial  of  justice 
by  such  tribunals,  his  own  government  must  make  the  demand 
of  the  sovereign  authorities  of  the  offending  nation.    Although 
the  presumption  of  law  is  clearly  in  favour  of  the  decisions  of 
the  lawfully  constituted  tribunals  of  a  State,  yet,  if  it  is  plain 
that  justice  has  been  administered  partially,  and  in  a  different 
manner  to  the  foreigner  than  to  the  subject,  the  government 
of   the    injured    party    may,  notwithstanding    such    decision, 
demand  justice,  and  if  it  be  refused,  resort  to  reprisals.      It 
was   a  doctrine  of  the  Roman  law,  that  an  unjust  sentence 
does  not  extinguish  a  just   debt.     Subjects  must  submit  to 
the    authority   of   the   law,  however  great  the  injustice  ;  but 
foreigners  arc  under  no  such  obligation,  for  their  own  State 
may,  by  force,  compel  the  execution  of  justice  on  their  behalf. 
In   1X50  the  British  Government  authorised  reprisals  upon  the 
(ireeks  for  a  claim  of  one  Pacifico,  a  British  subject,  who  had 

;'vrw  iimlcr  the  Confcd.,  vol.  ii.  p.  245  ;  vol.  vii.  pp.  <>    147  ;  vol.  viii.  p.  10  ; 
I'H  bidenl'b  .Me>s;ij<t:!>,  Dec.  7,  1813.  ,m<l  <  ><  t.  28,  l8l  I 
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in  international  law  as  without  the  pale  of  the  rules  applicable 
"to  war.  The  captors  arc  not  entitled  to  exercise  the  rights 
of  war  either  toward  the  subjects  of  the  offending  State, 
or  toward  neutrals,  nor  are  the  persons  or  goods  captured 
subject  to  the  rules  applicable  to  belligerent  captures.  Such 
matters  are  regulated  by  the  law  or  authority  authorising  the 
reprisals,  and  the  acts  of  the  parties  making  them  are  to  be 
regulated  and  judged  of  by  such  law  or  authority,  but  they 
must,  in  no  case,  be  in  violation  of  the  rules  of  international 
law  which  may  be  applicable.1 

§  13.   Another  division  of  reprisals,  made  by   writers  on  Positive 
public  law,  is,  into  positive  and  negative,  or,  as  termed  by  some  negative 
writers,   active  and  passive.      Reprisals  are  negative  when  a  reprisals 
State  refuses  to  fulfil  a  perfect  obligation  which  it  has  con- 
tracted, or  to  permit  another  nation  to  enjoy  a  right  which 
it  claims  ;  they  are  positive  when  they  consist  in  seizing  the 
persons  and  effects  belonging  to  the  other  nation,  in  order  to 
obtain  satisfaction.     The  same  rule  applies  to  both  of  these 
classes,  that  is,  neither  should  be  resorted  to  except  where 
the  cause  is  manifestly  just,  and  after  all  milder  means  have 
proved    ineffectual.       Negative    reprisals,    however,    are,    in 
general,  less   likely  to  produce   an    immediate  rupture   than 
those  of  a  positive  character.      Nations  are  more  read}-  to 
repel  force  than  to  employ  it. 

1  Wheaton,  Elcm.  Int.  Laiv,  pt.  iv.  ch.  i.  §  2  ;  Kluber,  Droit  Jcs  dens 
J/<></.,  §  234  ;  Poison,  Law  of  Nations,  sec.  vi.  ;  Duverdy  et  Pistoye, 
Traitc  li.-s  Prises,  tit.  i.  ch.  iii.  sec.  iii.  ;  and/w/.  ch.  xxii.  §  25. 

It  \\-as  an  ancient  custom  in  England,  when  a  merchant  had  been 
robbed  at  sea  or  despoiled  of  his  property,  for  the  King  to  issue  a  com- 
mission, under  the  great  seal,  to  inquire  into  the  robbery,  and  to  punish 
the  offenders,  or  to  give  damages  in  the  case  of  fraud  in  the  mercantile 
contract.  This  commission  proceeded  in  conformity  with  three  laws  /'.(•. 
the  law  and  custom  of  England,  the  Merchant  Law  and  the  Maritime  Law. 
—50  Eliz.,  3  par.  2  Dors.  24  de  audiend.  et  terminand.  mercatoribus 
super  mare  deprxda.tis.-Paf.  6,  E.  i,  m.  24  Dors.,  the  case  of  Will,  de 
Dunstaple,  a  citizen,  of  Winton.  Pat.  32  Eliz.  i  m.  4  proWillielmo  Perm 
et  Domengo  Perez  mercatoribus. 

On  complaint  by  British  merchants,  about  the  year  1431,  that  the 
Danes  had  seized  some  cargoes  of  their  ships,  and  that  no  Danes  came 
to  England  on  whom  they  could  make  reprisals,  it  was  enacted  by  statute 
that  the  complainants  should  be  entitled  to  letters  of  privy  seal,  and  thai 
if  this  should  not  ensure  satisfaction  to  them,  the  king  would  otherwise 
provide  it. 

The  Marine  Ordinance  of  Louis  XIV.,  in  1681,  describe^  ilu-  form  of 
letters  of  marque  and  reprisals.  Louis  \\  I.,  in  [778,  granted  permission 
to  the  merchants  of  llordeaux  to  make  reprisals  against  England.  This 
appears  In  be  the  Litest  Krcni  h  <  a'-e  on  that  sublet  l. 
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§  1 6.  But  before  taking  such  forcible  possession,  it  is  neccs-  Rieht  to 
,  sary  for  us  to  prove  clearly  our  right  to  the  thing  in  dispute,  prove(i 
and  also  that  we  have  already  tried  the  milder  modes  of 
adjustment,  for  other  people  are  not  obliged  to  respect  that 
title  any  further  than  we  show  its  validity,  nor  will  they  jus- 
tify us  in  resorting  to  a  measure  of  so  much  rigour,  and  one, 
too,  so  likely  to  produce  the  most  serious  consequences  to 
society,  until  we  justify  our  conduct  on  the  ground  of  its 
absolute  necessity.  The  possessor  may,  therefore,  remain  in 
possession  till  proof  is  adduced  to  convince  him  that  his  pos- 
session is  unjust.  '  As  long  as  that  remains  undone,'  says 
Vattel,  '  he  has  a  right  to  maintain  himself  in  it,  and  even  to 
recover  it  by  force,  if  he  has  been  despoiled  of  it.  Conse- 
quently, it  is  not  allowable  to  take  up  arms  in  order  to  obtain 
possession  of  a  thing  to  which  the  claimant  has  but  an  un- 
certain or  doubtful  right.  He  is  only  justifiable  in  compelling 
the  possessor,  by  force  of  arms,  if  necessary,  to  come  to  a 
discussion  of  the  question,  to  accede  to  some  reasonable 
mode  of  decision  or  accommodation,  or,  finally,  to  settle  the 
point  by  articles  of  agreement  upon  an  equitable  footing.' 
And  where  the  title  to  the  things  seized  seems  indis- 
putable, to  attempt  to  gain  forcible  possession  against  the 
actual  occupant,  without  first  resorting  to  the  milder  modes 
of  adjustment,  is  equally  as  objectionable  as  it  would  be 
to  declare  war  under  the  same  circumstances.  Indeed,  it 
may  be  regarded  as  even  more  objectionable,  for  the  reason 
that  such  seizures  are  sometimes  made  by  subordinate 
authorities,  without  consulting  the  war-making  power  of  the 
State.1 

§  17.  It  is  a  well-settled  principle  of  international  law,  that  Reprisaib 
reprisals,  strictly  speaking,  affect  the  persons  as  well  as  the  upon 
property  of  the  subjects  of  the  government  against  which  they 
are  granted  ;  but,  in  modern  times,  they  have  been  chiefly 
confined  to  goods.  In  executing  the  right  of  reprisal  upon 
vessels,  the  persons  of  the  commanders  and  crews  are  neces- 
sarily affected,  although  it  is  usual  to  release  them  immediately 
on  bringing  into  port  the  vessel  taken  by  way  of  reprisal. 
Nevertheless,  the  right  of  reprisal  extends  also  to  all  persons 
of  the  offending  nation.  Vattel  very  justly  remarks  that  'as 
we  may  seize  the  things  which  belong  to  a  nation  in  order  to 
compel  it  to  do  us  justice,  we  may  equally,  for  the  same  reason. 
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retaliation  or  war.  The  question  is  one  of  the  highest  im- 
portance, as  its  determination  may  lead  to  the  most  serious 
results.  There  seems  to  have  been  at  one  time  a  difference 
of  opinion  on  this  subject  in  the  United  States,  and  a  conflict 
of  jurisdiction,  as  claimed  by  the  Federal  authorities  and 
State  tribunals.  All  difficulties,  however,  were  afterward 
removed  by  the  Act  of  Congress  passed  August  29,  1842, 
directing  the  discharge  of  any  subjects  or  citizens  of  a  foreign 
State,  and  domiciled  therein,  confined,  or  in  custody  for  any 
act  done  or  omitted  under  the  authority  of  a  foreign  State  or 
sovereignty,  the  validity  or  effect  whereof  depends  upon  the 
law  of  nations. 

§  20.  The  case  which  gave  rise  to  this  difficulty,  and  to  the  Case  of 

subsequent  Act  of  Congress,  was  that  of  Alexander  McLeod,  ^    ,.    , 

L/d,rolizi6 

a  British  officer,  who  was  indicted,  in  1841,  for  the  burning  of 
the  steamboat  '  Caroline,'  and  the  killing  of  one  Amos  Durfee, 
a  citizen  of  the  United  States,  in  effecting  the  capture  of  that 
steamboat  within  the  jurisdiction  of  the  State  of  New  York, 
in    December     1837.       During    the    disturbances    in    Upper 
Canada,  in  the  winter  of  1837,  the  '  Caroline,'  belonging  to  an 
American   owner,  had  been  actively  engaged   in   conveying 
arms  and  stores  from  the  American  side  of  the  river  to  the 
Canadian  rebels,  who  were   in    possession  of   Navy   Island. 
She  was  boarded  in  the  night  time  by  a  party  of  Canadian 
Royalists,  while  she  was  lying,  by  an  unexpected  coincidence, 
u  ithout  the  Canadian  waters,  and  within  the  jurisdiction  of 
the  territory  of  New  York.     She  was   set   on    fire,  and   sent 
down  the  stream,  when  she  was  precipitated  over  the  Falls  of 
Niagara    and    dashed    to   pieces.     Durfee   was  killed  in  the 
affray,  and  several  others  were  wounded.      In   the  month  of 
January    1841    McLcocl,    then     domiciled     in     Canada,    was 
suddenly  arrested  while  engaged  in  some  business,  within  the 
territory  of  the   State  of  New  York,  and  thrown  into  prison 
by  the  authorities,  on  the  above  charges.     The  responsibility 
of  McLeod's  acts  was  assumed  by  the  British  Government,  as 
having  been  done  by  its  authority  and  under  its  protection, 
McLeod  having  acted  as  an  officer  of  that  Government,  ami 
under  the  orders  of  his  superiors.    This  was  one  of  the  grounds 
on  which  the  discharge  of  McLeod  from  custody  was  demanded. 
The  case  was  argued  at  great  length  and  with  distinguished 
ability  on  both  sides,  and   the  decision,  it  was  thought,  would 
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Majesty's  Government  have  had  under  consideration  the 
subject  of  the  arrest  and  imprisonment  of  Alexander  McLeod, 
on  a  pretended  charge  of  arson  and  murder ;  and  I  am 
directed  to  make  known  to  the  Government  of  the  United 
States,  that  the  British  Government  entirely  approved  of  the 
course  pursued  by  him.  I  am  instructed  to  demand  formally, 
and  in  the  name  of  the  British  Government,  the  immediate 
release  of  Alexander  McLeod,  for  the  reason  that  the  trans- 
action was  of  a  public  character,  planned  and  executed  by 
persons  duly  authorised  by  the  Colonial  Government  to  take 
such  measures  as  might  be  necessary  for  protecting  the 
property  and  lives  of  her  Majesty's  subjects  ;  and  being, 
therefore,  an  act  of  public  duty,  they  cannot  be  held  re- 
sponsible to  the  laws  and  tribunals  of  any  foreign  country.' 

Mr.  Webster  replied  that  '  the  Government  of  the  United 
States  entertains  no  doubt  that,  after  the  avowal  of  the 
transaction  as  a  public  transaction,  authorised  and  under- 
taken by  the  British  authorities,  individuals  concerned  in  it 
ought  not,  by  the  principles  of  public  law  and  the  general 
usage  of  civilised  States,  to  be  holden  personally  responsible 
in  the  ordinary  tribunals  of  law  for  their  participation  in  it. 
And  the  President  presumes  that  it  can  hardly  be  necessary 
to  say  that  the  American  people,  not  distrustful  of  their 
ability  to  redress  public  wrongs  by  public  means,  cannot 
desire  the  punishment  of  individuals  when  the  act  complained 
of  is  declared  to  have  been  an  act  of  government  itself. 
....  The  indictment  against  McLeod  is  pending  in  a 
State  court,  but  his  rights,  whatever  they  may  be,  are  no  less 
safe,  it  is  to  be  presumed,  than  if  he  were  holden  to  answer 
in  one  of  the  courts  of  this  Government.  He  demands 
impunity  from  personal  responsibility,  by  virtue  of  the  law 
of  nations,  and  that  law,  in  civilised  States,  is  to  be  respected 
in  all  courts.'  Notwithstanding  this  admission  of  the  United 
States  Government  as  to  the  principles  of  public  law,  the 
complicated  nature  of  the  Federal  system  gave  the  State  of 
New  York  a  separate  claim  to  adjudicate  in  the  case  of 
McLeod,  irrespective  of  the  question  of  international  law,  and 
he  was  tried  at  Utica  for  arson  and  murder.  A  verdict  of 
not  guilty,  however,  terminated  what  might  have  become  a 
very  serious  affair.1 

1   The  Pt.-ople  v.   McLeod,  -5   \\'cnd.  A'.,  48;,  ;  Webster,  the  \Vorks  of, 
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§  23.  Among  European  writers  on  public  law,  there  seems  Opinions 
to  be  a  very  general  unanimity  of  opinion.  Vattel  says  that  peanur 
''on  all  occasions  susceptible  of  doubt,  the  whole  nation,  the  publicists 
individuals,  and  especially  the  military,  are  to  submit  their 
judgment  to  those  who  hold  the  reins  of  government.'  The 
sovereign  alone  is  to  be  held  guilty  for  the  acts  of  unlaw- 
ful war  ;  he  alone  is  bound  to  repair  the  injuries,  and  not 
those  who  act  under  his  authority.  '  The  subjects,  and  in 
particular  the  military,  are  innocent,  they  have  acted  only 
from  a  necessary  obedience.'  Rutherford  says  that  even  in 
an  imperfect  sort  of  war,  '  what  the  members  do,  who  act 
under  the  particular  direction  and  authority  of  their  nation,  is, 
by  the  law  of  nations,  no  personal  crime  in  them  ;  they  can- 
not, therefore,  be  punished,  consistently  with  this  law,  for  any 
act  in  which  it  considers  them  only  as  the  instruments,  and 
the  nation  as  the  agent.'  Burlamaqui  says  that  the  mere 
presumption  of  the  will  of  the  sovereign  will  not  be  sufficient 
to  excuse  a  governor,  or  any  other  officer,  for  committing  acts 
of  war.  But  if  the  sovereign  ratify  such  acts,  this  approbation 
reflects  back  the  authority  of  the  sovereign  upon  the  acts,  and 
so  obliges  the  whole  commonwealth.1 

§  24.  An  embargo  is  a  species  of  reprisal  upon  the  pro-  Embar- 
perty  of  the  offending  nation,  found  within  the  territory  of  the 
injured  State,  by  prohibiting  the  departure  of  vessels,  or  the 
removal  of  goods.  An  embargo  may,  or  may  not,  be  followed 
by  the  sequestration  of  the  goods  and  property  detained.  If 
war  follows,  it  is  said  to  have  a  retroactive  effect,  and  the  de- 
tained goods  are  considered  as  the  property  of  enemies  taken 
in  war.  But  if  the  difficulty  which  led  to  the  embargo  is 
amicably  arranged,  they  are  released  upon  the  terms  which 
the  parties  may  stipulate  in  such  arrangement.  In  maritime 
embargoes,  persons  as  well  as  goods  are  usually  sei/.ed  and 
retained,  to  be  subsequently  released,  or  treated  as  prisoners 
of  war,  according  as  the  embargo  results  in  peace  or  solemn 
war.  An  embargo  is  more  usually  resorted  to  in  contempla- 
tion of  hostilities  than  as  a  mode  of  settling  disputes  between 
States.  It  is  therefore  classed  by  Phillimore  as  a  measure  of 
redress,  '  midway  between  reprisals  and  war.'  '• 

1  Vattel,  Droit  des  Gens,  liv.  iii.  di.  ii.  §  187  ;  RuthrrtWtli,  Institutes, 
b.  ii.  ch.  ix.  §  18  ;  Burlamaqui,  Droit  dc  lit  N<it.  <•/  </r.v  (/',//:,  tome  v.  part 
v.  ch.  iii.  §§  18,  19. 

'    I'liillimorc,  <>fi  Int.  /../:,',  vol.  iii.  §§  24   2(> ;  V.ilin,  7'i;iit,:  ,/,\v 
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for  indemnity  to  a  Quaker,  whose  vessel  had  been  illegally 
^seized  and  confiscated  on  the  coast  of  France,  and  receiving 
no  reply  within  the  three  days  specified  in  the  demand,  dis- 
patched two  ships  of  war  to  make  prize  of  French  vessels  in 
the  Channel.  The  vessels  were  seized  and  sold,  the  Quaker 
paid  out  of  the  proceeds  the  value  of  his  loss,  and  the  French 
ambassador  apprised  that  the  residue  was  at  his  service. 
This  substantial  act  of  justice  caused  neither  reclamation 
nor  war.1 

§  26.  When  an  embargo  was  laid    on   Dutch  property  in  Opinion 
the  ports  of  Great  Britain,  on   the   rupture  of  the  peace  of 


Amiens,  in  1803,  Lord  Stowcll  (then  Sir  William  Scott) 
announced  the  law  applicable  to  such  cases,  as  follows  :— 
'  The  seizure  was  at  first  equivocal,  and  if  the  matter  in  dis- 
pute had  terminated  in  reconciliation,  the  seizure  would  have 
been  converted  into  a  civil  embargo,  and  so  terminated.  Such 
would  have  been  the  retroactive  effect  of  that  course  of  cir- 
cumstances. On  the  contrary,  if  the  transaction  end  in 
hostility,  the  retroactive  effect  is  exactly  the  other  way.  It 
impresses  the  direct  hostile  character  upon  the  original 
seizure  ;  it  is  declared  to  be  no  embargo  ;  it  is  no  longer  an 
equivocal  act,  subject  to  two  interpretations  ;  there  is  a  decla- 
ration of  the  animus  by  which  it  is  done  ;  that  it  was  done 
Jiostili  aniuio,  and  it  is  to  be  considered  as  a  hostile  measure, 
ab  initio,  against  persons  guilty  of  injuries  which  they  refuse 
to  redeem  by  any  amicable  alteration  of  their  measures. 
This  is  the  necessary  course,  if  no  compact  intervenes  for  the 
restoration  of  such  property,  taken  before  a  formal  declaration 
of  hostilities.'  2 

§  27.  The   right  of  granting  reprisals,  or  of  authorising  Who 
seizures  and  embargoes,  is  vested  in  the  Sovereign,  or  supreme 
power  of  the  State.     It  being  little  short  of  the  right  to  carry  &c. 
on  war,  it  is  usually  conferred  only  by  the  war-making  power 
of  the  State.     This,  however,  is  regulated  by  municipal   law. 
The  English  statute  (4  Henry  V.,  cap.  7)  declared  that  the 
king  will  grant  marque  and  reprisals  in  due  form  to  all  that 
feel  themselves  grieved.     Sir  Leolinc  Jenkins   also  refers  to 
them,  as  being  in  force  at  his  time.     But  these  special  reprisals, 

1  Vattcl,    Itroit  ties  liens,  liv.  ii.  rli.  xviii.  §  342  ;  2  Ann.  A  V  <,•-.,  1X40. 

Tin:  •  I'.ocdes  Lust,'  5  AW;.,  24^  ;  the  '  Diana,'  5   AW'.,  60.      For  th<> 
'  Silesian  loan,'  and  <  n^natr  C;IM-S,  sec  ch.  \\  i.  §  23. 
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by  birth  or  naturalisation,  but  also  to  a  foreigner  domiciled  in 
the  country.  This  might  be  inferred  from  the  rule  of  inter- 
national law,  which  subjects  the  property  of  domiciled  aliens 
to  all  the  contingencies  of  the  war,  they  being  considered,  in 
law,  as  the  subjects  of  the  State  in  which  they  are  domiciled. 
Being  themselves  liable  to  reprisals  against  the  country  of 
their  domicil,  it  would  seem  just  that  they  be  allowed  to 
participate  in  their  benefits.1 

§  30.  The  Jus  angaries  is  a  right,  denoting  compulsory  The  <  Jus 
service.  It  is  of  great  antiquity,  being  referred  to  in  the  New 
Testament  (Matt.  v.  41).  By  virtue  of  this  right,  neutral 
vessels  may  be  appropriated  by  a  belligerent,  on  payment  of 
a  reasonable  price  for  compensation.  It  is  akin  to  the  right 
of  prestation,  by  which  neutral  vessels  may  be  hired  by  a 
belligerent,  on  payment  of  freight  beforehand,  and  to  embargo 
or  arrest  of  princes.  Hautefeuille,  Masse,  and  other  writers 
speak  of  this  right  as  being  of  a  belligerent  character,  though 
exercised  in  time  of  peace.  During  the  Franco-Prussian  war, 
18/0,  the  Prussian  troops  sank  six  British  vessels  in  the  river 
Seine.  This  act  was  defended  by  Prussia  on  the  ground  of 
military  necessity,  although,  on  the  demand  of  the  British 
Government,  an  indemnification  was  subsequently  made.2 

§  31.  The  theory  of   promoting  peace  by  the  establish- Inter- 
ment of  public  arbitrators,  elected  by  the  consent  of  various  arbitra- 
States,  is  by  no  means  new.      In  the  beginning  of  the  twelfth  tion 
century,  Gerohus  propounded  his  ideas  for  an  international 

1  Valin,  Traite  dcs  Prises,  p.  225  ;  Yalin,  Ord.  dc  la  J/.,  i.  iii    tit.  x., 
'  Des  Represailles.' 

2  Part.  Papers,  1871,  vol.  Jl  ;  Ann.  Reg.,  1871. 

By  the  Civil  Law,  a  king  is  justified  in  pressing  into  his  service  or 
seizing  ships  of  every  description  and  of  any  nation,  which  may  In- 
found  in  his  ports,  for  purposes  of  urgent  necessity,  but,  nevertheless,  .1 
tacit  condition  of  safe  return  is  annexed  to  such  seizure  or  pressing.  By 
the  ancient  laws  of  England,  the  admiral  might  arrest  any  ship  for  tin- 
king's  service,  and  after  he  or  his  lieutenant  had  made  a  return  of  the 
arrest  in  chancery,  the  owner  of  the  ship  could  not  plead  against  such 
return,  because  '  1'admiral  et  son  lieutenant  sont  de  record.'  (lil.u  k  Hook, 
Admir.,  fol.  28-29  ar>d  157-158,  15  R.  II.,  c.  3.) 

Further,  it  is  evident,  from  the  ancient  \\rits  and  patents  of  Kn-land, 
that  the  Admiral,  the  wardens  of  the  Cinque  Ports,  and  others,  wen- 
ordered  to  arrest  and  provide  ships  of  \\ar  and  other  vessels,  as  uell 
as  to  impress  mariners,  and  collect  provisions  and  arms  foi  -the  defence 
of  C.je.ii  I'.ritain.  (And  see  Rot.  S><>ti,,\  10  K.  III.,  in.  2  17,  34.) 

I1  MI  a  national  defence  in  war,  it  is  le^al  to  pull  dou  n  or  injun-  the 
property  of  a  private  person  :  this  is  in  accordance  \\itli  the  principle, 
fiofntli  .Mt/triina  lex.  (See  (io\ernurs  v.  Meredith,  4  Term  A'.,  70,0.) 
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.1    treatise-   to   th  :    that  nt 

•.merits   should    form    .1  and    >hould    coii^titutr   an 

international   tribunal;    Mr.   1  hid'.t  \    I'Kld.  in    iS/j,  pui 
a  plan  l«n    a    COUrt    o|"    international    arbitration  ;   and  in   I 
1  »r.  (  loldsihinidt  dra!'t«  I  of  '  pro]  ' 

lor  international  tribunals  of  arbitration.'    Amon-  the  -(  hei: 
uhich    a])pro.nlud    ne.ire-t    to    a    realisation    of    the    theory, 
.dthou^h    they    were    in    i.  '    application    op 

universally    a<  <  •  pu  d,   was    that    formulated    by    the     i 
forming  part  of  the  Armed   Neutrality  of  [780,  who  in 

.in  article  of  their  confederacy,  that  the  Allies  -hoiiid  take- 
to  obtain  for  all    future   maritime  wars   a   '  univer-al 
maritime'  and  that  of  the  Holy  Alliance  of  iSi;.  uhich, 

inspired    by  the.    '1'reaty  of  Vienna.  Contemplated    the   advent 

Iden  a;^e,  under   the   paternal  rnment  ot    the  tl 

contracting  nmnarchs  ;   while  the  Treaty  of  1'ari^  of  the  -ame 
\  ear    but  a  feu  months  later   proposed  i  oir.  •  :  ^ns 

to  arran-e,  without  bloocUhed,  the    future  disputes  of  nati. 
Hut    with    what  ?      Kii^-ia,    the  of    the    Ar: 

N«  utrality,  was  the  first  to  violate  its  principles  in  a  war  with 
Sweden  ;  and,  with  the  .timi  of  a  fe\\    im]  :ent>  with 

t  to  th-        IV(    trade,  tiee   na\i:;ation  of  river--,  ami  n. 

t> .i-  prei  eden  \\ huh  w<  I       by  .ill 

the  I1.  ties  to  the  Treaty  of  Vienna,  the  endeavours 

1C    the  -n    o|    tli^a-ti 

inti-rferem  e    with    the    politi,  i>titutioii    of    independent 

1    '        and    the    for.  ible    pioja;;ation    of   a    partici.' 
po!  ••      .     .  .pinioi.         I  'lit  tiine^.  the  n\il  war  in  tin- 

I'mted    Slat-         '  a    mu-t    ha\e    tended    t 

thi-   hope,    of    thoM-   who    thought    that    a    p.; 
throu;.;h    judicial    lorn.  '  i  .1    and 

had  been  permanent!)  '. 

•    1 1 u      I"  n ; : 
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could   not  withstand  the  shock  of  conflicting  opinions,  and 
-the  sword,  not  the  toga,  became  the  final  arbiter. 

History  teaches  us  that  the  very  efforts  to  preserve  the 
equilibrium  of  power,  and  to  protect  the  independence  of 
weaker  States,  have  led  to  the  most  bloody  and  destructive 
wars.  The  very  efforts  which  have  resulted  in  a  peace,  have 
but  too  frequently  paved  the  way  for  a  fresh  war.  After  the 
battle  of  Actium  it  was  believed  that  wars  were  at  an  end 
and  a  one  and  universal  Empire  was  proclaimed.  When 
Augustus  closed  the  Temple  of  Janus  revolt  followed,  then 
civil  war  and  incursions  of  barbarians  for  over  300  years. 
Diocletian  sought  to  make  an  enduring  peace  by  dividing  his 
Empire,  and  the  associated  Emperors  made  war  among 
themselves  for  the  purpose  of  reuniting  the  Empire.  Con- 
stantine  sought  to  acquire  a  lasting  peace  when  he  embraced 
Christianity,  but  then  began  the  wars  between  orthodoxy  and 
heresy.  In  fact,  there  is  no  last  victory,  no  definite  peace. 
Progress  in  the  knowledge  of  International  Law,  cultivation 
of  its  principles,  removal  of  ignorance,  consolidation  of  treaties, 
opinions  of  jurists,  must  tend  enormously  to  remove  occasions 
of  strife  and  to  reduce  the  chances  of  w^ar.  But  International 
Law  is  not  yet  perfectly  defined.  Nevertheless,  hatred  of 
warfare  and  the  desire  for  a  universal  peace  are  implanted  in 
the  mind  of  mankind.  From  this  idea  sprang  the  fable  of 
Astr.ea,  the  heavenly  virgin  who  returned  to  heaven  at  the 
close  of  the  reign  of  Saturn,  and  who  is  once  again  to  revisit 
the  earth,  bestowing  an  endless  peace,  serene  and  pure  as  the 
light  which  brightens  the  Elysian  Fields.  This  is  the  fancied 
epoch,  toward  which  all  our  aspirations  naturally  lead  us. 
And  as  time  passes  away,  and  when  war  rages  and  the  horror 
of  the  age  of  iron  presses  on  us,  peace  becomes  the  favoured 
goddess.  We  begin  to  detest  war  as  an  infernal  monster.  It 
is  from  this  tendency  of  minds  towards  peace,  from  this  ancient 
hope  of  a  termination  of  warfare  that  spring  the  many  and 
sincere  endeavours  of  moralists  and  of  philanthropists  to 
secure  the  long  hoped-for  treasure  ;  but  in  this  end  of  the 
nineteenth  century,  with  the  experience  of  the  past  to  teach 
us,  it  is  to  be  feared  that  universal  peace  and  international 
arbitration  must  be  pronounced  to  be  dreams,  beautiful, 
doubtless,  but  still  only  dreams. 
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§    I.   'WHOEVER,1      .    i   X'.ittd,  'entertains   a   true   i<Ka   cf 
\\ar,  uh-H  nsiders  its  terrib  .its   d,  -structivc  and 

unha])]>\-  consequences,  will  readily  .  that  it  -h<ni!d  in 

hi-  undertaken  without  the  most  •         ons.     Ilumanity 

n  uh«>.  witlmut  lu-cessjty.  <  ir  \\itln  >ut 
MTV  ]>"Wi-r!ul    reasons,  lavi>hcs  the  hlc.'d  <>f  IUN  in«.st  faithful 

MI!'     •  his  people  t«>  the  calamil        of  \\ar, 

\\hen  he  has  it  in  his  pnucr   t<  »   maintain   them    in   the   enjoy- 
ment of   an    honourable   and    salutary  j.  Anil    if  to   this 

imprudence,  this  u  ant  of  lo\  ,•  f,  ,r  his  people.  In-  n 
inju-t!'  e    toward    tin  (SC    In  '      .  •  <r 

rather  of  \\hat  a  of  crimes,  does  he  not  be<  uilt\-  ? 

for   all    the-    mi-foi  tunes   which    In-   dr..  ,\  n 

upon  his  subject^,  he  js,  n  i,  loaded  with  the  ^uii' 

those  which  he  inflicts  on  .m  innocent  nation.      The  >laiiL,rh: 
"I    men.  the    pillage  of  the   iK-\astation  of  pto\i: 

:  i  tin  ,  atal  •         '  Mormitie  •.     1  1<   is  rcspi  >n- 

1  .  'imtal'       •      human    nature,   for 
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individual  that  is  killed,  for  every  hut  that  is  burned  down. 
The  violences,  the  crimes,  the  disorders  of  every  kind,  attend- 
ant on  the  tumult  and  licentiousness  of  war,  pollute  his  con- 
science, and  are  set  down  to  his  account,  as  he  is  the  original 
author  of  them  all.'  The  foregoing  words  of  Vattel,  remark- 
able for  the  age  in  which  they  were  written,  are  well  worthy 
the  consideration  and  study  of  the  statesmen  and  rulers  of  our 
own  time.1 

'<S  2.  The  reasons  which  determine  a  nation  to  undertake  Reasons 

J  _ 

a  war  are  divided,  by  publicists,  into  two  distinct  classes  :  those  ^notiveg 
which  relate  to  the  right  to  make  the  war,  and  those  which  of  war 
relate  to  the  expediency  or  propriety  of  doing  so.     The  former 
are  called  the  causes  of  the  war,  and  the  latter  the  motives  ; 
these  causes  may  be  justifiable  or  unjustifiable,  and  the  motives 
may  be    commendable  or    vicious.     The    distinction  has   not 
always  been  observed  by  publicists  and  historians,  and  we  not 
unfrequently  find  reasons  alleged  as  causes  of  a  war  which 
were  only  motives  or  mere  pretexts  for  undertaking  it. 

§  3.  The  justifiable  causes  of  a  war  are  injuries  received  Justifi 
or  threatened.  There  must  be  a  strong  probability  that  the  *augea 
threat  may  be  attempted  to  be  carried  into  execution,  as  mere 
empty  words  will  seldom  justify  us  in  declaring  war.  It  is 
not  necessary  that  the  injury  should  be  material  or  physical, 
as  a  national  insult  is  often  as  injurious  as  the  robbery  of  a 
province.  The  justifiable  objects  of  a  war  may,  therefore,  be 
divided  into  three  classes  or  sub-divisions:  1st.  to  secure 
what  belongs  or  is  due  to  us  ;  2nd.  to  provide  for  our  future 
safety  by  obtaining  reparation  for  injuries  done  to  us,  and  3rd. 
tj  protect  ourselves  and  property  from  a  threatened  injury. 
\Ve  will  consider  each  of  these  classes  separately.'2 

§  4.  First,  of  wars  undertaken  to  secure  what  belongs  or  Wars  to 
is  due  to  us.     We  have  shown,  in  the  preceding  chapter,  that  ^u^e 
the  party  in  possession  has  a  right  to  retain  his  possession  till  belongs 
the  other  claimant  shows  a  clear  and  valid  title  to  the  thing  l 
in  dispute  ;  and  if,  before  proving  such  title,  he  should  attempt 
to  oust  the  actual  possessor  by  force,  the  latter  may  employ 
force  to  resist  the  attack.     So,  if  the  latter  be  removed   from 
his  possession  by  fraud  or  surprise,  or  violence,  he  may  employ 

1   Yattrl,  />>•/'/ f  i/, -\  </,y/.v,  liv.  iii.  Hi.  iii.  §  24. 

•'  I'alcy,  M unil  <tn<l  /'«/.  /'/i//t>\»/>/ty,  b.  vi.  cli.  \ii.  ;  I'liilliinon-,  t  br 
Int.  f.n7>\  vol.  iii.  §  49  ;  Hello,  Av.r/v  International,  pt.  ii.  cap.  i.  §  3  ; 
Krai,  SL/I'/IIC  du  Gouvemetnent)  i<>mr  \.  >\\.  ii.  sei .  §  6. 


IM       ;ATI<  IN.M.  LAW 


<  ii.   xv 


To 

punish  an 
agyres- 

non 


To 

protect 
us  from 

threat 
cned 
i  .-...•>  r 


theology 
of  war 


C  t«)  n  it      The  burthen  of  proof,  in  -iu  h  ca 

:i    the    party  who    makes  the    sei/ure   or   att.uk,  and    he 
Ixuinil  to   show,  not    only  that    the  thin.  .  .v  and 

m<i  '  that  all  ai:  I  ry, 

or    adjustment,   had    been    tried    withoi/  t  ;   in    fine,    that 

justice  had  been  absolutely  denied  him,  and  loiild  be  obtai: 
only  by  a  n-s,  ,rt  t..  war.1 

'/-/,  of  wars  undertaken  t«»  pm\  Me   for  our  future 

ty,  by  obtaining  a  n p.uation  <•!  injuries  done  to  us.  \\<- 
have  st.ited,  in  a  former  chapter,  that  a  i;^n  State  is  imt 

liable  to  punishment  in  the  strii  t  tet  hn;  ...   trnil  • 

but   that,  where   one  State    is   injured   or   insulted    by  another, 
the  former  may  require   not    only  indemnity  for   the   past,  but 
•irity   for   the    future,  by   making   war   upon    tl  or. 

This  j-,  regarded,  in  ordinary  lan;_rua  \puniskment  for  the 

offi  •  ommitted,  and    is    intended    to    prevent    tlu-ir    recur- 

rence.     I'.ut.  in    public    Iaw.it    is  con-idered    in    t!  t  of  a 

reparation  of    injurii  :\ed.and    as    a;: 

in  pro\'idin^  for  future  s(-,  urit\-.      A  \\ar,  undertaken    for  such 

.use,  must  be  limited  to  tin-  object  in  view  ;  beyond  this,  it 
is  unjustifiable.  It  is  proper  to  remark  here,  that  an  injury 
done  to  a  citizen  of  th<  ,  is  an  injury  to  the  wh< 

6.     //'//;•//.  of  \\ars   undertaken    to   jn    •      •  ,nd 

property  from  a  threatened  injury.     Self-defence  is  not  lim  ' 
to  the  repelling  of  unjust  violence  ;  if  it  !  aisly  threatei 

we  may  resort  to  sin  h    forcible  measures  as  may  be  •  .uy 

to  pre\i-nt  its  occurrence.  It  is  not  required  of  a  Si  '  'hat 
it  wait  till  an  injury  is  actually  received,  and  then  make  \\ar 
to  obtain  reparation  ;  it  is  its  duty  to  pr<»\  linsl  the 

thr<     '         '!    <lan;^(  r,    b\-    making    uar,    if   needs    be,    upon    the 
threatening   part)-,  in   ordei-   to   deprive-   him   of  the 
intlu  lin-^  the  injury. 

"     "I  he   causes    of  \\.u-   .  -m-timcs  of  sU,  h    a    m: 

'er,  that    it    is   diftn  u!t    to   distinguish    )  n    \\hat    is 

•ifiable.  and    what    is    not.       I1      |          of  tl'j  '     •.<  h    u-. 

that    a    uar  fi    is    a!u.i\s    lawful;    but    that 

•  and  above  all  just  causi  •     •'•ml«-r  lau- 
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the  public  benefit,  recovery  of  property  unjustly  abstracted, 
'repression  of  rebels,  or  defence  of  innocent  persons.1  Both 
nature  and  morality  forbid  our  resorting  to  physical  force  to 
redress  our  wrongs,  till  we  have  tried  the  milder  modes  of 
procuring  justice,  without  success  ;  therefore  all  the  circum- 
stances of  each  particular  case  must  be  taken  into  consideration 
before  we  can  fully  determine  the  character  of  the  causes  which 
induce  the  undertaking  of  such  a  war.  Sometimes,  how- 
ever, the  cause  is  single,  and  its  character  may  be  determined 
directly  and  without  relation  to  the  attending  circumstances, 
or  to  the  measures  previously  resorted  to  in  order  to  obtain 
satisfaction. 

§   8.  Of  this  class  are  wars  undertaken  simply  for  the  pur-  Against 

t  Vi  p 

pose  of  weakening  another  State,  whose  power,  if  allowed  to  agpran. 
increase,  we  have  good  reason  to  believe,  will  be  used  to  our  disement 

of  ft 

injury.  Here  the  question  arises,  how  serious  must  be  the  neigh- 
danger  to  our  own  safety  to  constitute  a  justifiable  cause  for  bour 
our  taking  up  arms  to  prevent  the  aggrandisement  of  a  neigh- 
bour ?  This  question  is  discussed,  at  considerable  length,  and 
with  great  clearness,  by  Vattel.  '  On  the  one  hand,'  he  says, 
'a  State  that  increases  her  power  by  all  the  arts  of  good 
government,  does  no  more  than  what  is  commendable ,  she 
fulfils  her  duties  toward  herself,  without  violating  those  which 
she  owes  to  other  nations.  The  sovereign,  who,  by  inheritance, 
by  free  election,  or  by  any  other  just  and  honourable  means, 
enlarges  his  dominions  by  the  addition  of  new  provinces,  or 
entire  kingdoms,  only  makes  use  of  his  right  without  injuring 
any  person.  How  then  can  it  be  lawful  to  attack  a  State 
which,  for  its  aggrandisement,  makes  use  only  of  lawful 
means?  .  .  .  On  the  other  hand,  it  is  but  too  well  known, 
from  sad  and  uniform  experience,  that  predominating  powers 
seldom  fail  to  molest  their  neighbours,  to  oppress  them,  and 
even  totally  subjugate  them,  whenever  an  opportunity  occurs 

1  Laym.,  lib.  ii.  t.  iii.  c.  xii.  ;  Mo].,  t.  i.  cl.  I  14  ;  Dian..  p.  o,  t.  4,  r.  3  ; 
and  St.  Thomas  Aquinas,  22,  qu.  40,  art.  i. 

Hut  a  subject  is  morally  bound  to  wage  war  at  the  command  of  hi-, 
prince,  without  inquiry  into  the  justice  or  injustice  of  the  \\.ir,  miles-,  In-  i  , 
(which  is  hardly  possible  absolutely  aware  of  its  injustire.  ( l.ugo,  d.  18  ; 
/>, •  Jutt.,  s.  i.  n.  21  ;  Sanclnv,  Dec.,  1.  vi.  c.  iii.  n.  15  ;  Salmer.,  /><•  tji/iti/. 
I'fu-c.,  c.  viii.  punct.  3,  §  i.  n.  29/1 

A  person  not  bound  to  light  (i.e.  a  volunteer  or  a   mercenaiy'i   should 
carefully  inquire   into  the   merits   "I   .1    \\ar  befme  otieiin-   his  servia 
Mol.,  d.   i  13,  n.  171  ;    Dian.,  t.  ii.  tra,  t.  v.  mi  •     i 
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it  with  impunity.     Europe  was  on  the  point 

want   of  a   timely  • 

th-       •  f  (    hail.       \'.     N  the  da:  '  led 

At  •       .'.l»w  t'  '-men:  lih'  -ur. 

tly  wait  till  he  makes  his  preparatio- 

\\'ill  it  time  t"  defend  OH  hen  we  3  i  "f 

the  ni'  I'm.!.  :  a   <luty  incumbent   <-n  all    in. 

-t    pointedly  so   <>n  the  :    nati< .: 

I  to  watch  over  the  safety  of  the  wh<  pie.1    I'. 

thi;        '     ted   I)  'th  side-  «f   the  question,  he  pi 

the    following   solution.      Siiu  e   war   is  justif  :ily  w; 

'.  K  tually  Buffered  an  injury,  <»r   are   visibly  thn   . 

with  one,  the   ii:  irer  in  a  neighbour  caniift 

and  of  itself,  ;^rive  u-  a  r:;.;ht,  under  tile  law  of  nations,  to  '. 
up  amis   in   order  to  opp.,M-   it.      Hut   power  al  '.         not 

thn  aten  an  injury,  it  must  be  ac<  oni])anied    by  the  wi'.    • 
an  injury,  and  that  \\ill  must  be  clearly  manife-:.  d.  before  we 
re-»rt  to  so  terrible  an  expedient.     If  tlv 
.rmidable  ion  of  '   -      iven  proofs  of  injust 

ity,  pride,  ambition,  or   an    imperious   thirst   of  rule,  she 
an  nbjei  t  of  just  suspicion  to  her  nei^hb  air-,  w!. 

duty  i*      •     stand  on  their  guard  against  her.    Mon          they 

may  demand    securities,  and    if  she   refu-  any.  this 

may  constitute   additional  evidence  that  -he  meditates  injury. 
And  when  this  i    is  </,•<//•/)-  and   unmistakably  mani1     I 

!  all  other  modes  <'f  \vardini;  off  the  threatened  danger  fail, 
uar  be.  omCS  inevitable.1 
Opinion  of  ',  ml  ills  not  only  ELS    imjusti'"  a  v.  ar    Ull- 

Grotlui     dertaken  through  a 'fear  of  our  neighbour's  ii  -n-th.' 

without  a  in.               I'tainty  that    s\u  h    strength  will    •  i  to 

our  injury,  but    is  of  o])inioii  that  in  all  dubious   (ju  |        -  \\  e 
are  bound  to  i.  -  .it  to  milder  means  t                      '.flicult 

i                                                      lie  enumei  ll  \\hich 

justif\  •!"  war. 

'    them               '.irely    un      I                   .  and  ;des 

that  '•             a  mat:             the  \\ei-htie-t    ii  1  1>>'  it 
tin-    imioient    suffi  ;               at    many    afflict 

i   he    the  end    at  \\hi.  ll    all  OUI 
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§  10.  The  remarks  of  Chancellor  Kent  upon  this  question  Opinion  of 
are  equally  just  and  appropriate.  He  adopts  the  opinions  of 
Grotius,  and  '  condemns  the  doctrine,  that  \var  may  be  under- 
taken to  weaken  the  power  of  a  neighbour,  under  the  appre- 
hension that  its  further  increase  may  render  him  dangerous. 
This  would  be  contrary  to  justice,  unless  we  were  morally 
certain,  not  only  of  a  capacity,  but  of  an  actual  intention  to 
injure  us.  We  ought  rather  to  meet  the  anticipated  danger 
by  a  diligent  cultivation  and  prudent  management  of  our  own 
resources.  We  ought  to  conciliate  the  respect  and  good-will 
of  other  nations,  and  secure  their  assistance,  in  case  of  need, 
by  the  benevolence  and  justice  of  our  conduct.  War  is  not 
to  be  resorted  to  without  absolute  necessity,  nor  unless  peace 
would  be  more  dangerous  and  more  miserable  than  war 
itself.' ' 

§   ii.  As  has  already  been  remarked,  it  is  not  sufficient,  in  The 

the  forum  of  conscience,  that  we  have  just  grounds  for  war,  n\otive9 

of  a  war 

or  that  its  objects  are  justifiable  ;  we  must,  also,  have  good 
and  proper  motives  for  undertaking  it.  The  motives  of  a  war 
are  divided  into  two  classes  :  1st.  Commendable,  and  2nd. 
Vicious? 

§   12.  Commendable  motives  are  derived    from  the   good  Commend- 
of  the  State  and  the  protection  of  the  people.      If  the  motive  abl.e. 

Ill  0  L 1  v  6  S 

for  the  war  is  to  prevent  an  injury,  or  to  repair  one  by  obtain- 
ing a  just  satisfaction,  or  to  provide  for  our  future  safety  by 
obtaining  a  reparation  for  an  injury  done,  or  to  recover  a 
right  of  which  we  have  been  unjustly  deprived,  it  is  both 
proper  and  commendable.  And  when  a  war  is  undertaken 
from  such  a  motive,  and  for  a  justifiable  cause,  we  have  not 
only  justice  on  our  side,  but  the  sympathies  of  all  good  men, 

for 

'  Thrice  is  he  armed  who  has  his  quarrel  just.' 

But  although  a  war  might  be  undertaken  for  commendable 
motives,  the  motives  of  its  continuance  may  be  very  different. 
It  maybe  commenced  to  prevent  or  repair  an  injury,  but  con- 
tinued for  the  purposes  of  revenge  or  conquest.  Thus,  the 
Samnites  had  given  Rome  just  cause  of  war  by  ravaging  the 
lands  of  her  allies.  But  when  the  former  had  offered  full 

1    Kent,  Coin.  /»!  Atiit-r.  f.n^>,  vol.  i.  p.  48. 

'-'   (ianlrn,  I >c  la  / >i/>/oi/i(it/c,   liv.  vi.  §  5  ;    !)<•  I- < 'In  c,  />/>•<<//  </c  /,i  .\'d/., 
&c.,  tome  ii.  Ice.  xxi. 
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•     n  f<>r  tin-  il.ui:  ry  reasonab       itisl     'ion, 

latter,  bent   on   i  on<|'.  fused    •  pt    th< 

the  Samnitcs,  or  to  he  ;i]>  :  by  their  sUbmi 

•        are  not  derived  from  th<          :  of  the 

Or   the   [>;          '     ii  <>f  its   citi/en-.  but    ("DIM  the   s 

vil    p.t  ~  the    moti\cs  \\hi<  h    ^pnn;^ 

:i  unbridled  and  wicked    ambition—  tin    aiT'^.ui' 
command,  the   ostentation  of  power,  the  thirst    for  riches,  the 

uest      from  jealousy,  hatred  and 

;j    14.    /';  tlS  which  are  alleged  in  ju<tifi- 

oii  of  a  w.ir,  when   the   real    inotivi  ;       -1 

tys    Vatt'-'.   'are    at    lea-t    an    homage    whi(  h    un 
inc-n    pay   to    justice.      lie    who  himself  with    them, 

>hows  that  lie  still  retain-  I     haine.     11  not 

openly  trample  on  what  is  i:  :  in  human  society  ;   he 

t.u  illy  acknowledges   that  a   flagrant   injustice   merits   the   in- 
dignation of  all  mankind.-' 

§    15.   All  modern  ethical  writer-   regard  an  unjust  war 

11<lt:  °n'-v  imm"ra'-  ^ut  as  "nc  °f  t'H>  W'     '     '  murder 

on    a    lai  .  tie.       Such    are    all    wars    of    men-    ambi: 

in    for   the    pur:  !    extending    reL,ral  r  Ol 

national  so\'erei^nt\-  ;   wars  of  j)lunder,  carried   on    from  r 
cenary   motives  ;   wars   of  jiropa^andisin,   undertaken    for  the 
unrighteous  jmrposi-  ,  ,f  ...mpellin^  men  to  adop-         I  tin  n-li- 

\1S  <>r  political  opinions,  whether  from  the  alleged  mot; 
of  •  introducing  a  more  orthodox  religion,'  or  of  '  extending 

tin-  ai'ea  of  freedom.'      Such  wars  are  held  in  just  abh< 
by   all   moral   and    religious   people;   and    it    is   bec..minL,r   the 
•     n  of  the  u  '    ill  nations,  that  uar  should 

be    undertaken    only  in  C3  !    dire   necr^ity  and   after 

he  mea-ui'es  li.;  \haiis! 

s<    [g.    >•  -mi  •  <  «f  t  he  <  ai  ly  l''atlicr-  of  the  <  "hurdi  went  s,  ,  far 

,  . 

as  t()  adopt  the  principle,  that  \\.<.  and  under  a 

unjustifiable,  be.  ause  o  mtrary  to  tin-  i. 

will  of  (iod.  and    that    all    (  'hristians  u  ere   forbidden    to   bear 
an:          The   COI  VZS   that    the    Roman    s,  ,!di(-rs.  who 

•    to  Christianity,  d        ted  their  flags  in  crow 

martyrdom    rather   than    Continue    in    the 

1   I 

i 

.' 
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military  service.  This  extreme  doctrine  afforded  the  oppo- 
nents of  Christianity  good  ground  for  saying  that  it  was 
destructive  of  civil  government,  and  that  a  State  composed  of 
true  Christians  could  not  subsist.  Moreover,  it  became  evident 
that  if  Christians  were  not  permitted  to  use  arms  in  self- 
defence,  they  must  all  perish  by  the  incursions  and  invasions  of 
the  barbarians.  The  question  was  referred  to  Saint  Augustin, 
the  most  learned  Father  in  the  East.  His  answer  was  :  '  If  the 
Christian  law  had  forbidden  all  wars,  it  would  have  been  said 
to  the  soldiers  who,  in  the  Evangelist,  asked  the  way  of  salva- 
tion, to  throw  away  their  arms  and  abandon  the  military  ser- 
vice. But  it  had  only  been  said  to  them  :  Do  violence  to  no 
man,  neither  accuse  any  falsely  ;  and  be  content  zvit/i  your  wages. 
Let  those  who  think  Christianity  opposed  to  the  State  form 
an  army  of  such  soldiers  as  our  doctrine  requires,  and  then 
let  them  dare  to  say  that  it  is  an  enemy  of  the  republic,  or 
rather  let  them  confess  that,  always  obedient,  it  is  the  salva- 
tion of  the  republic.'  The  Church  gave  its  sanction  to  this 
doctrine,  and  the  councils  pronounced  excommunication 
against  those  who  deserted,  even  in  time  of  peace.  The 
various  objections  to  war  made  by  the  earlier  Fathers  of  the 
Church,  have  been  often  repeated  by  modern  writers  on  moral 
science,  and  more  recently  Dymond,  Wayland,  and  others, 
have  pressed  them  upon  the  public  with  great  zeal  and 
eloquence.  We  propose  to  give  a  brief  summary  of  these 
objections  to  war,  and  of  the  answers  which  have  been  made 
to  them.  The  arguments  of  Dr.  Wayland,  which  are  mostly 
copied  from  Dymond's  Essays,  are  given  in  brief  space,  and 
in  more  moderate  and  temperate  language  than  that  used  by 
most  of  his  followers.  We  shall  copy  his  own  words  so  far 
as  our  limits  will  permit.1 

§    17.   Dr.  Wayland's  first  objection   is,  that  'all  wars  arc  Dr.  Way- 
contrary  to  the  revealed  will  of  God.'     But  in  this  assertion  1("ld's. 

objection 

he  assumes  what  is  to  be  proved.  There  is  no  direct  prohi- 
bition of  war  in  the  Bible.  In  the  Old  Testament  we  find  war, 
in  some  cases,  positively  commanded  ;  and  in  the  New  Tcsta- 

1  Xeander,  Hist,  of  Ch.  Religion  unii  Church,  Tom-y,  trans,  vol.  i. 
p.  272  ;  Origenes,  Opera  c.  Celsuin,  \.  xxxiii.  ;  Tcrtullian,  (>/><•>•<!,  /),•  ///</., 
xix.  :  De  Corona,  c.  xi.  ;  St.  AugUStinus,  (}/>c/;i,  A'/'/.vA,  pp.  130  2  }.X  ; 
St.  Athanasius,  Opera,  lib.  ii.  p.  960;  St.  llasilius,  Opera,  A'/W.  adAmphil.^ 
ran.  viii.  ;  Council  <>/  Arfes,  ran.  iii.  ;  (iibbon,  l)ecline  <ind  /•',!//  of  the 
Roman  I-'.inpire,  rh.  xliii.  ;  St.  I'aiilinn-,,  <}/'t->;i,  /•."/>/>/.,  xxv. 
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•it  thci  '         ihist  tin-  l.iu  fulness  of  war.      ( )n 

the  contrary,  the  soldiei          •     '  to  be  content  with  his  wa 

'G  mmands  us  t  ry  man.  alien 

.    Samaritan    or    Jc-w,   a--    on:  and.  fn.in    this, 

infers  that  inasmu<  h   as  u  •  J|    men  a-  on 

•!)i«!di-n.  as  a  nation,  to  cii;.;a;;r  in  uar.      To  tin's  it  is 
red,  that  \\e  arc  no  where  <  oinmandcd  t>  .ill  men  in 

tin  .  fur  Christ  had  his  /;•/,>:;•</  cli-ci; 

he  I"\ed  pre-eminently  and  aho\ea'l  the  others,  though  he 

lo\ed  the  others  none  the  less  ( ,n  that  account.  Again,  this 
nmand,  taken  literally  and  a-  «  onstrued  by  I  )r.  \\ayland. 
,ild  render  -inful  the  !  •  t  our  nature  t!. 

which  .r  f<  ir  our  jiarents,  our  wives  and  children,  for  our 

kindred  and  our  countrymen.      Moreover,  the   u-c  of  1 

st  an  attai  k  <  >r  punish  an  •  >flen<  e,  is  hy  in  >  means  opp,  .       ; 
to  the  command  of  lo\c  to  all  mankind.      \\      •         t  the  mur- 
(U-rer    and    the    robber,  and   we    punish    them    for  crim 
nffe-  .mmitted.   hut    the-c   acts    d"   not    imply   /iiit,-    or 

So   it  is   in  war,  the  soldier  has   no  personal   m.. 
linst  his  opponent. 

Dr.  Way-  ^    I  S.    1  )r.  \Vayland    next   considers  the   « <uc-tion,  whether 

land  on       W(.  ]n;i^.  rn^;i^r  jn  \\ar  for  self-defence,  and  <  «>iu  hides  that,  to 
•elf-  forcibly  repel    the    attack    of  another   nation,  \\oiild    1>, 

defence  hin;4  the  ])i'inciplc  that  it  is  '  f<.r  the  ad\  anta^e  of  him  \\lio 

lives  amon;^  a  communit}'  of  thieves,  to  sti  al,  « -r  for  him  \\ho 
live'-  amoii;^  liars,  t«  lie.'     My  living  amoii^  thie\es  \\oiild  not 
justify    me    in    stealing,    nor  would    it   be    any   reason   why    I 
-hoiild  neglect  the  si-curity  of  my  property,  or  leave  the  thief 
unpunished.      (  >ur  living  amoni;  nations  who   carry  on  unjust 
v.  a>s  \\oiild  not   justilV  Us   in  doin^   so,  nor   should   jt   prevent 
us  froin  repelling  or  punishing  those  \\ho  \\a;^e  an  unjust  war 
:in-t  us.      The   argument  Used    a;;ain-t  \\ar,  ei|iially  ajr. 
iinst  the  prevention  and  punishment  of  individu 
and  crinr 
Dr   Way-  I  'r.  Wayland  admits  that,  IMV.  e\er  just  and  bencvo- 

Und  on       ]rnt  a  nation  mav  be,  its  moral  ih.iracter  will  n«»t  alua\-s  pro- 
rctdia- 

....    ,m  (|,,  ,,,  of  others,  but  he  adds:  '  If  this 

method    ithat    is,  moral    Miasj.  .n  ,  tail,  why   then    let    us   suffer 
tlie  evil.'      'I  his  maxim,  if  applied  t<»  its  full  extent,  \\ould  l>e 

ht.  and  soon  place  all  power  in  the  hands 
of-  •   men  in  the  community,  and  of  the  worst  nat 
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that  inhabit  the  \vorld.  Reason  with  the  robber  and  mur- 
derer, and  if  they  will  not  desist,  why  then  let  them  take  our 
property  and  the  lives  of  our  families  !  Reason  with  the 
foreign  nations  who  invade  our  soil,  and  if  they  will  not  desist, 
why  then  let  them  destroy  our  government  and  reduce  us  to 
slavery  !  But  says  the  Doctor  :  '  I  believe  the  aggression,  from 
a  foreign  nation,  to  be  an  intimation  from  God  that  we  are 
disobeying  the  law  of  benevolence,  and  that  is  his  mode  of 
teaching  nations  their  duty,  in  this  respect,  to  each  other.  So 
that  aggression  seems  to  me  in  no  manner  to  call  for  retalia- 
tion and  injury,  but  rather,  for  special  kindness  and  good-will.' 
This  is  certainly  carrying  the  principle  of  non-resistance  very 
far  ;  we  are  not  only  to  suffer  the  evil,  but  to  thank  the  evil- 
doer, for  thus  reminding  us  of  our  forgetfulness  of  the  law  of 
benevolence  ! 

§  20.  Again,  it  is  argued  that  war  necessarily  begets  im-  War 
morality,  and  '  that  the  cultivation  of  a  military  spirit  is  in-  immoral- 
jurious  to  the  community,  inasmuch  as  it  aggravates  the  source  ity 
of  the  evil,  the  corrupt  passions  of  the  human  heart.'  The  cor- 
rectness of  this  statement  is  denied,  for  war  is  not  necessarily 
demoralising.  Unjust  war  results  from  immoral  causes,  and 
is  generally  injurious  in  its  moral  effects  upon  society.  The 
same  maybe  said  of  unjust  litigation.  But  suppose  that  all  wars 
and  all  courts  of  justice  were  abolished,  and  nations,  as  well  as 
individuals,  were  suffered  to  commit  injuries  with  impunity, 
would  not  immorality  and  vice  increase,  rather  than  diminish  ? 
Few  events  rouse  and  elevate  the  patriotism  and  character  of 
a  nation  more  than  a  just  and  patriotic  war.  Such  was  the 
Dutch  war  of  independence  against  the  Spaniards,  the  German 
war  against  the  aggressions  of  Louis  XIV.,  the  French  war 
against  the  coalition  of  1792,  and  the  war  of  the  American 
revolution.1 

§  21.  With  respect  to  '  pecuniary  expenditure,'  it  is  not  to  Vatt  cost 
be  denied  that  wars,  and  the  means  of  military  defence,  have  ° 
cost  vast   sums   of  money;  so,  also,  have  litigation,  and   the 
means  deemed  requisite  in  all  civilised   countries,  in  all  ages, 
for   maintaining   justice  between   individuals.      If  these  va^t 
sums  of  money  are  necessary  to  secure  justice  between  indivi- 

1  \V;iyl;iml,  Mufiil  \, /,•//«•,  1).  ii.  p.  ii.  il  ii.  <  h.  iv.  ;  Dymond,  /-.'.v.\wi' 
on  Morality^  <•.  iii.  di.  \ix.  ;  LiHiiT,  r<>Iitic,il  /•.'////< \,  1).  \ii.  §  20  ;  I'alcy, 
Moral  tin//  I'al.  fhilKsofihy,  1>.  iii.  pt.  ii.  <  Ii.  \.  ;  l>.  \  i.  ch.  \ii.  ;  Jlalk-i  k, 

ILIcin.  Military  Art  and  Science ^  di.  i.  pp.  22,  23. 
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duals  of  t'  1C   nation,  can  we  expect  that   the  means  of 

international  ju  •         .          maintained  without  expenditure 

men-mate  with   the   obji  <  t   in    \  iew  ?      It  mot    i 

y  up'iii    the   '  la\v   of  ai  live    b«  :u  v  -lence,'    for   main- 
tain in:;  j u -tii  e  bet u  ecu  brotln  TS  of  the  --a me  i  «.untry.  «  an 
h<  <pe    that,  in    the    present    state   »f  the    \\orld.strai  .;ul 

i  will  be  ni'-re  ready  to  c.  unply  with  its  requisitioi      - 

iin.it  is  objected  towar.th.it  men.bein^  rational 

,  should  contend  with  one  another  by  argument,  and 

by  t  IS   do  the  brute-.      To  this  it  is  an  1,  that   f •  : 

properly  be-ins  only  whet  .inent   ends.      If  he  who   1 

ur»n:M-d  me  cannot  be  p.  ;  ;  to  make  reparation,  1  apply 

to  the  court,  that   is,  to  lei,ral   force.-  ipel  him   l<  >  t\»  me 

justice.      So  ovi-ht  we  t- .  1'i-^.rt  to  military  {<  .n  e.tuily  when  all 
other  means  fail  to  prevent  n  and  injury.    War  should 

alwa\'.->  be  the  last  ie-Mit  of  nations,  the  ultima  ratio  rsgni} 

1  ;v  Hut  it  i\  objected  to  war,  that  itd«.e-  not  a<  i«  unplish 
the  obje'  t  for  which  it  is  u-ed,  bet  au-e  it  often  fails  to  procure 
a  redre  I  grievances,  or  \.»  previ  nt  repeated  and  continued 

ression.  So  does  a  re-i.rt  t<>  ti\il  f'-rie,  but  such  a  report 
is  none  the  less  proper  and  ju-t  <HI  that  account.  The  uncer- 
tainty of  litigation  is  proverbial.  Hut  would  ,m\'  sane  man 
say  that,  for  this  reason,  all  litigation  and  courts  of  justice 
should  be  abolished  ?  In  civil,  as  uell  as  in  military  life,  the 
innocent  party  is  -nm  times  the  suffer' 

§  24.  Hut,  it  is  .said,  in  all  wars  one  party  must  be  in  the 
wron^,  and  frequently  the  war  is  unjust  on  both  side-.  1' 

'.y  so  in  suits  at  law  ;   one  party  is   :  irily  wroni;.  and 

frequently  both  resort  to  the  civil  tribunals  in  he:  .ittain- 

in^r  iinri;^ht<-"U-  ends.      Hut    for  tin's  n  must  all  court 

law  be   abolished,  and  no  one  be  allowed  t"  re-»rt  t"  the  civil 

tribunals  to  procure  a  redn        f   jievam          Mustindividu 

in   civil  life   rely  solely  upon    the  '  law  of  act 
for  tl  •  urity  of  their   pei-mi-   and    j  I       md   shall   all 

wr<  ra  and  criminals  ;,;o  '  unwhipt  of  justice  '  ?      'I  his  is 

the  legitimate  mnsequ  |  |  i-ument.1 

§    25.    A  .ain.it    is  -aiil    that   the    benefits   of  v. 
than  countei:  d    by  the   e\  iU  it  i-ntails,  and    that.  '  most 

1    I 

,ic 

• 
\ 


CH.  xv  JUST    CAUSES   OF    WAR  499 

commonly,  the  very  means  by  which  \ve  repel  a  despotism  Benefits  of 
from  abroad,  only  establishes  over  us  a  military  despotism  at  counter- 
home.'  Much  has  been  said  and  written  about  military  des-  balanced 
potism,  but  we  think  he  who  studies  history  thoroughly,  will  evils' 
not  fail  to  prefer  a  military  despotism  to  a  depotism  of  mere 
politicians.  The  governments  of  Alexander  and  Charlemagne 
were  infinitely  preferable  to  those  of  the  petty  civil  tyrants 
who  preceded  and  followed  them  ;  and  there  is  none  so  blinded 
by  prejudice  as  to  say  that  the  reign  of  Napoleon  was  no 
better  than  that  of  Robespierre,  Danton,and  the  other  'lawyers' 
who  preceded  him,  or  of  the  Bourbons,  for  whom  he  was  de- 
throned.  We  could  point  to  numerous  instances  where  the 
benefits  of  war  have  more  than  compensated  for  the  evils 
which  attended  it  ;  benefits  not  only  to  the  generations  who 
engaged  in  it,  but  also  to  their  descendants  for  long  ages.  Had 
Rome  adopted  the  non-resistance  principle  when  Hannibal 
was  at  her  gates,  we  should  now  be  in  the  night  of  African 
ignorance  and  barbarism,  instead  of  enjoying  the  benefits  of 
Roman  learning  and  Roman  civilisation.  Had  France  adopted 
this  principle  when  the  allied  armies  invaded  her  territories,  in 
1792,  her  fate  had  followed  that  of  Poland.  If  the  United 
States  had  adopted  this  principle  in  1776,  what  would  now  be 
the  character  and  condition  of  America  ? 

§  26.  We  cannot  better  terminate  this  chapter  than  by  Romavks 
quoting  the  following  peculiarly  just  and  appropriate  remarks 
of  Dr.  Lieber,  on  the  influence  and  character  of  war  :  '  The 
continued  efforts,'  he  says,  '  requisite  for  nations  to  protect 
themselves  against  the  ever-repeated  attacks  of  a  predatory  foe, 
may  be  infinitely  greater  than  the  evils  entailed  by  a  single  and 

energetic  war,  which  forever  secures  peace  from  that  side 

No  human  mind  is  vast  enough  to  comprehend  in  one  glance, 
nor  is  any  human  life  long  enough  to  follow  out  consecutively, 
all  the  immeasurable  blessings,  and  the  unspeakable  good, 
which  have  resulted  to  mankind  from  the  ever-memorable 
victories  of  little  Greece  over  the  rolling  masses  of  servile 
Asia,  which  were  nigh  sweeping  over  Europe  like  the  high 
tides  of  a  swollen  sea,  carrying  its  choking  sand  over  all  the 
germs  of  civilisation,  liberty,  and  taste,  and  nearly  all  that  is 

good  and    noble Wars  have  frequently  been,    in  the 

hands  of  Providence,  the  means  of  disseminating  civilisation, 
if  carried  on  by  a  civilised  people—  as  in  the  case  of  Alexander, 

K     K    2 
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\vhoM-  war-  h;ul  a  mo.-t  decided  effect  upon  the  [l  :ir^e  of 

men  and  extension  of  (  i\  ilisation  —  or  of  rou»in^  and  rc-unit- 
•":-,'    p<'"pl('  \\hii   had    fallen  into   lethargy,  if  attacked    by 
Civilised  and  numerous  hordr^.     Frequently  we  find,  in  hi-tory, 
that   the   ruder  and   victorious   tribe  is   made  to   ;  r,  as   it 

;\  ilisation,  already  on    the  wane,  with  a  refined  nation. 
1'.UM(!'  >.\:'<  al  a>  it  may  M-em  at    fir-t  .  it  i^,  nevi-rthe'.- 

amply  proved  by  history,  that  tl  •  t,  and  con-e- 

ijiient  exchange  of  thought  and  produce,  and   enlargement  of 
knowledge,   between    two  other\'.  •.  en-d     nation-,.    i\    fic- 

quently  produced  by  war.    \\'ar  i-  a    l  of  Miffer- 

iiiL,r  ;  but  a^  >uch,  at  time>,only  that  stru^^lin;^  procex-,  without 
which  —  in  proportion  to  tl  1  to  be  obt.i:  as  would 

,i  better  expression  for  many  to  the  ^»1H1  that  i    I 

born—  no  ^reat  and  essential  ^,,,,d    fa!!  to  the  .si: 

of  man.      Sutft-rin^,  mcn-ly  a-,   suffering,  is   not  an  evil.      (  )ur 

religion.  ji!iilosoph\-,  e\-i-ry  day's  experience,  prove  it.     No 

maternal   rejoicing  brightens  up  a  moihei  .\\ithout   the 

an.xii  t\-  «.f  labour.'  ' 


.  r,'litic,il  I-'.th  '    20,21;    II;ill.  ;;/.  .J//V. 

.  i  li.  i.  pp.  32.  _^  :  for  opinions  of  Grotius  on  the  subji 

tif  tins  c  h.iptcr,  7  •///,•  his  \\nrk,  De  Jure  •  /'./i.,  lib.  i.  ;    \\\>.  ii.   c.ips. 

.  aiul  \\\>.  iii.  cap.  \. 
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I.  Definition  of  war  —  2.  Divisions  made  by  military  writers  —  3.  By  his- 
torians —  4.  By  publicists  —  5.  Wars  of  insurrection  and  revolution  — 
6.  Wars  of  independence  —  7.  Wars  of  opinion  —  8.  Wars  of  conquest 
—9.  Civil  wars  —  10.  National  wars  —  n.  Wars  of  intervention  —  12. 
The  preservation  of  the  balance  of  power  —  13.  Historical  examples— 
14.  Intervention  of  allies  between  Russia  and  Turkey  in  1854  —  15. 
In  internal  affairs  of  States  —  16.  Treaty  of  Paris  and  Congress  of 
Vienna  in  1814  and  1815  —  17.  British  views  of  armed  intervention  — 
18.  Intervention  by  reason  of  treaty  obligations  —  19.  By  invitation 
of  the  contending  parties  —  20.  Examples  of  this  —  21.  To  stay  the 
effusion  of  blood  —  22.  For  self-defence  —  23.  Public  wars  —  24.  Private 
wars  —  25.  Mixed  wars  —  26.  Perfect  and  imperfect  wars  —  27.  Solemn 
and  non-solemn  wars  —  28.  Effect  of  subsequent  ratification  —  29. 
Lawful  and  unlawful  wars  —  30.  Distinction  between  unlawful  and 
unjust  wars  —  31.  Individual  liability  for  acts  of  hostility. 

§  i.  WAR  has  been  defined,  '  A  contest  between  States,  or  Definition 
parts  of  States,  carried  on  by  force.'  This  definition  is  by  °  wai 
some  considered  defective,  and  as  excluding  that  class  of  civil 
wars  which  are  sometimes  carried  on  between  families  and 
factions  which  do  not  constitute  either  States  or  organised 
parts  of  States,  like  the  wars  of  the  Guelphs  and  Ghibelines 
in  Italy,  the  guerilla  wars  in  Spain,  and  the  wars  of  factions 
in  Mexico  and  South  America.  But  a  close  examination 
into  the  origin  and  nature  of  these  wars  will  show  that  they 
are,  in  most  cases,  waged  by  organised  parts  of  a  State,  and 
have  reference  to  some  principle  of  internal  organisation  or 
party  supremacy. 

§  2.  Wars  have  been  divided  into  different  classes,  accord-  Divisions 
ing  to  the  views  and  professions  of  those  who  discuss  them,        " 


Military  writers,  generally,  consider  them  in  relation  to  the  writers 
military  operations  which  are  carried  on,  and,  therefore,  divide 
them  into  offensive  and  defensive  wars.  But  these  terms  arc 
here  used  in  a  very  different  sense  from  that  in  which  they  are 
usually  employed  by  political  and  ethical  writers;  for  a  war 
ma}'  be  essentially  defensive  in  its  political  and  moral  charac- 


i\  :  ;    i..\\\  \M 

t  ;:i  it.    it'   intended    to    prevent 

or  invasion,  uhich  i-  limit  r  pn  -ji;ir;iti<  >n.  A  n-itimi  which  first 
incites  the  \\.ir  is  tin-  real  offender,  by  it  ion  on  the 

although,  as  a  matter  of  policy,  it  may  confine 
itself  1  .itions    which    arc.   in    a    military   point   of  view, 

merely  defensive.    llci:  rhich  are  entirely  offensive  in 

their  military   cl  '    r,   an     sometime     •      •  :itially  defensive 

in  their  nature  and  origin,  and  I 
BT  I'.ut  historians  and  publi-  ists   have  generally  divided 

historians  .  .    .  .   •  /-/•  , 

wars  according  to   their  origin,  oh     '     and  el      I      having 

refereii-  to  the  ch  of  the  parties  which  en^a^'e  in 

them.      Thus,  historians  1,  t-sitlcd  tlu--e  coi  '      I  Wars 

ntioti,  :r</;-.v  of  insurrection  or  of   ycrolnticn,  :c,i> 

independence  i  :c<i>-s  cf  conquest,  -..  >t,  religions  :c<i>-s, 

:.         .-id  <•/:•//  -ctirs.     They  have  also  classified  them 

to   the   general    theatre    of   military   operations,  as 
land  wars  and    maritime   wars  ;   or   a     A   iatlC,  African,  luiro- 
j)ean,     and     American     wai          A^ain,    they    are    smneti: 
divideil,    with    respect    to    p  of  time  or  of   history,  as 

ancient    and   modern   wars,  or   wars  of  antiquity,    of   cl.i 
history,  of  the  middle  md  of  recent  times.     Th< 

|)i-n'M(K  of  the^e  several  ilivi.sions  are  not  definitively  fixed,  nor 
•'.ivisions  themselves   of   much   importance   in    inter- 
national  jurisprudent!.  ;  >t    th.it    it   is   to   be   rememl)t 

that  the  rules  of  international  war.  adopted  at  one  period,  may 
not  be  applicable  to  another  per 

By  §  4.    1'ul)!:  on  tin    other  hand,  have  divided  and  classi- 

fied tlv  '      '     '.\ith  reference  to    the  affairs   of  $1    '       the 

le^al  st,if:is  of  the   parties  en  I    in   them,  and  the  interna- 

tional rights  and  obligations  which  result  from  them.  Thus, 
text-writer^  u  ually  classify  them  as  public  or  SoUmn  ic.irs, 
fe>  '  ;rs,  and  //•  .  t'.c 

ki>.  .  •  >f   hostility    not    tolloued    liy    actual 

war,  but  governed  b\-  the  laws   of  \\ar.      Such  classification  is 

of  little  importance  <\  so  f.ir  as  it  ma\-  be  m 

uish  bt  tut  en    the    rult  to    particula: 

These  distinctions,   ho\\i-\er,  'inetinus  adhen-d   to   with 

-tt  tenat  ity,  and  aiy.m  «1    \\ith    1,1  1  at  leai  nint;   in   dii>!om.itic 


' 
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discussions  of  questions  growing  out  of  the  hostile  acts  of 
particular  States.  We  will  now  proceed  to  discuss  these  dif- 
ferent kinds  of  wars,  and  the  rights  and  duties  peculiarly 
applicable  to  each.1 

§  5.    Wars  of  insurrection  and  of  revolution,  are  generally  Wars  of 
those  undertaken  to  gain  or  to  regain  the  liberty  or  independ-  ^o^and 
ence  of  the  party  or  State  which  undertakes  them,  as   was  rebellion 
the  case  with  the  Americans  in  1776  against  England  ;  of  the 
Mexicans,  and  South  American  States  against  Spain  ;  of  the 
Greeks  in    1821,   and  of  the  Hungarians  in    1848  ;   of  the 
Italians  in   1860,  and  of  the  Confederate  States  in   1861.     A 
war  of  revolution  is  generally  undertaken  for  the  dismember- 
ment of  a  State,  by  the  separation  of  one  of  its  parts,  or  for 
the  overthrow  and   radical  change  of  the  government  ;  while 
an  insurrectionary  war  is  sometimes  waged  for  a  very  different 
purpose.     Both,  however,  have  respect  to  the  internal  affairs 
of  the  State,  rather  than  to  its  external  relations.     They  are, 
therefore,  in   one  sense  civil  wars,  and  are  governed  by  the 
same  general  rules  which  are  applied  to  that  class  of  wars.2 

§  6.    Wars  of  independence   are  those  waged  by  a  State  Wars  of 
against  foreign  dictation  and  control ;    such  as  the    wars  o 
Poland  against  Russia,  of  the   Netherlands  against  Spain,  of 
France  against  the  several  coalitions  of  the  allied  powers,  of 
the    Spanish    Peninsula    against    France,    of    India    against 
England,  of  Hungary  against  Austria,  and  of  Turkey  against 
Russia.     The  war  of  1812,  between  the  United  States  and 
England,  partook  largely  of  this  character,  and  some  judicious 
historians  have  denominated  it  the  war  of  American  independ- 
ence, as  distinguished  from  the  war  of  the  American  revolu- 

1  Vattel,  Droit  dcs  Cens,\\b.  iii.  ch.  i.  §  2  ;  Wheaton,  Elcm.  Int.  Law, 
pt.  iv.  ch.  i.  §§6,  7  ;   Ortolan,  Diplomatic  de  la  Mcr,  liv.  iii.  ch.  i.  ;  Ray- 
neval,  hist,  du  Droit  Nat.,  liv.  iii.  ch.  ii.  ;  Riquclme,  Dcrccho  Pub.  Int., 
lib.  i.  tit.  ii.  cap.  vii. 

2  Taylor,  On  Revolutions,  &c.,  passim.     It   was  held  in  the  United 
States,  in  1863,  that  the  act  of  a  foreign  nation  in  recognising  the  so-called 
Confederate  States  as  a  belligerent  power,  estopped  its   subjects  from 
disputing   the   lawfulness  of  captures,  made  on   the  high  seas,  by  the 
United  States  forces  according  to  the  laws  of  maritime  warfare  ;  but  that 
such  recognition  did  not  determine  the  status  of  the  person  and  property 
of  rebels  in  the  courts  of  the  United  States,  those  courts  bein^  guided  in 
their  adjudications  relative  to  such  persons  and  property  by  municipal, 
and  not  by  international  law.     (United  State-,  ?'.  One  hundred  barrels  of 
cement,  3  Atn.  /.>/:, '.  A'c^.  N.S.,  735.) 

A  citizen  of  a  State  in  insurrection  was  held  in  the  United  States  to 
have  no  locus  standi  in  a  court  of  that  rmmtry  to  contest  a  prize  seizure. 
('The  \).  Sargent,'  IllatJif.  /';.  Cos.,  576.) 
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Wari  of 
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Wars  of 


uhkh  tl,  ted  colon!  ;tion  ot  a 

;nty.' 

t     <>/>////<>;/    ha\e    been     -ubdi.  into     tuo 

'.//..//  .  •  '      • 

fori:  may  mention  those  which  the  Vendcans  ha\ 

in  support  of  the  Bourbons,  and  those  France  -ustained 

,;ist  the  Allies,  those  of  propagandism  wa  I  the 

smaller    Furopean    Si    '         by   the   republican    hordes    of    the 
'        ich  revolution,  a  the  \\ar-;     Italy    in     I  -isl 

Au-tria  for  the  p          ion  of  Venue.     As  examples,  we  may 
mention  the  Jewish  wars,  the  wars  of  l-lami-m,  tho-e  ot  the 

('rti  and    of  tlu-    Information.      Religious   \\ar  the 

',  .  ruel  and  bloodv,  and    are  often  carried    on    without  anv 

. 

.id  to  the  rules  of  international  law.      All  wars  of  opinion 
are  more  i  ruel   than    tho-e   resulting  from  principle,  policy,  or 

:ly.'-' 

§  S.    ir,irs  c/  u-n</Htst  are  tho-e  undertaken  for  the  acqui- 
°nqu<        sitioii    of  territory  and  the  <     \  :    empire,  like  tho-e  ot 

the    Romans   in    ( iaul   and    Hritain,  of    the    Fn-li-h    in    I  ml: 

Africa,  and  America,  of  the  French  in  F.^ypt  and   Africa,  oi 

the  Spaniards  in    Aini-rica.  of  the   Russians    in    Cil  I   :nul 

Turkey,  and  of  Prussia  and  Austria  against  l)enm.irk  in  i> 

The  war  of  the  Tinted  States  against   Mexico  partook  lap. 

of  the  character  of  a  war  of  conquest,  at  least  in  its] 

tion.  Hostilities  were  commenced  by  tlu-  Me\i<  ails,  and  the 
Americans  had  suffered  innumerable  WTOttgS  b«  tore  the  com- 
mencement of  the  war.  And  although  tl  I  t  « -f 
the  Tnited  States  in  en-a^in;^  in  tlu-  war  was  simply  t-» 
(,btain  '  indemnity  for  the  pa-t  and  security  for  the  futui 

M,  -..:  r  no  other  indemnit\-,   it  was  d. 

mined,  from  the  be^inninL,r,  to  seize  upon  aiul  retain  a  port 
of  her  territory.      In    its   e--ential  teatun-s    it    \\as.theietore.a 
War  Of  Conquest      Su.  h  wars  ma\-,  or  may  not,   be  Justin.. 

to  the  circumstances  under  which  they  are  m. 

taken."1 

which  result  from  hostile 

//• 

•  !  tun  at,  .  liv.  iv. 

cj  :  \  i . 
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tions,  carried  on  between  different  parts  of  the  same  State,  as  Civil  wars 
the  wars  of  the  Roses  in  England,  of  the  League  in  France,  of 
the  Guelphs  and  Ghibelines  in  Italy,  and  of  the  factions  in 
Mexico  and  South  America.  Wars  of  insurrection  and  revo- 
lution are,  in  one  sense,  civil  wars  ;  but  this  term  is  more 
usually  applied  to  those  contests  which  are  waged  between 
rival  families  or  factions,  for  party  ascendency  in  a  State, 
rather  than  for  its  dismemberment,  or  for  a  radical  change  in 
its  government.  Each  party,  in  such  cases,  is  usually  entitled 
to  the  rights  of  war  as  against  the  other,  and,  also,  with 
respect  to  neutrals.  Mere  rebellions,  however,  are  considered 
as  exceptions  to  this  rule,  as  every  government  treats  those 
who  rebel  against  its  authority  according  to  its  own  municipal 
laws,  and  without  regard  to  the  general  rules  of  war  which 
international  jurisprudence  establishes  between  sovereign 
States.  As  is  shown  elsewhere,  every  neutral  State,  in  such  a 
contest,  must  determine  for  itself  when  it  will  consider  a  party 
in  rebellion,  insurrection,  revolution,  or  civil  war,  entitled  to 
the  rights  of  a  belligerent  in  its  international  relations  ;  it  is 
not  necessary,  to  constitute  a  war,  that  both  parties  should  be 
acknowledged  as  sovereign  States.  It  is  sufficient  if  one 
belligerent  claim  sovereign  rights  against  the  other,  as  was 
the  case  in  the  Civil  War  of  the  United  States  of  America  in 
1 86 1.  A  neutral  State,  therefore,  recognises  an  insurrec- 
tion under  its  international  responsibility  to  the  State, 
previously  recognised  as  sovereign,  against  which  the  rebel 
or  revolutionary  forces  wage  hostilities.  To  recognise 
every  such  force  as  a  legitimate  belligerent,  and  invest  it 
with  the  rights  and  powers  which  international  law  confers 
upon  a  sovereign  State,  would  be  both  unjust  and  insulting  to 
the  government  of  the  State  against  which  the  rebellion  or 
revolution  is  attempted  ;  while,  on  the  other  hand,  it  might  be 
equally  unjust  toward  the  other  party,  to  refuse  to  concede  to 
it  any  belligerent  rights.  Each  case  must  be  determined  by 
its  own  peculiar  circumstances,  all  foreign  powers  which  wish 
to  preserve  their  neutrality  strictly  observing  the  principle  of 
non-interference. ' 

1  Jomini,  /'m/.v  tic  I' Art  dc  l,i  (',U,->T,\  <  h.  i.  art.  ix.  ;  Licbcr,  Political 
/•://u't\\  b.  vii.  §  23  ;  Bello,  Dcrccho  Intcrnnci,»i<il,  pt.  ii.  «  up.  x.  §  i  ; 
Riquelme,  Dew/in  I'l'ih.  Int.,  lib.  i.  tit.  ii.  cap.  xiv.  The  civil  w;ir  in  the 
United  Static  and  the  civil  war  in  Spain  arc  late  instances. 

It  was  held  by  the  district  court  <if  Massachusetts,  in   1862,  that  the 
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§    10.  •  here  t'1  '  .   of  the 

tike  up  arms  anil  join  in    the-   contest,  like- 

th"M-  of  the  Su:  nst  Au-tria  and  the  Ihikeof  Bur-undy, 

ins    in    1712.   "f  the    Ihitth    against  Philip  II..  of 
the  Anu-r  -ist  Kn^land,  of  the  !'•  ll  -and  (  aiis 

.  nst  Russia,  and  of  the  Hungarians  against  Austria.  A 
uar  may  be  a  uar  of  insurrection,  or  revolution,  or  independ- 
ence, and,  at  the  .same  time,  a  national  uar.  Where  .-in  h 
insur-ent  militia  lied  into  the  field,  and  organised  under 

the  Constituted  authorities  of  the  State,  they  are  entitled  to 
all  :  lit-  of  uar,  and  are  -ubject  to  all  its  duties  and 

'oii-ibihties,  as  \\as  the  ca-e  in  the  uar   of    1X70  by  Scrviu 
and  Montenc  lil     '    1  urkey. 

$    ll.    \l\irs    i'/  intervention    are    those   where    one    St 
interferes  in  favour  of  a   particular  Sta'  ..;ainst  oth 

in  favour  of  a  particular  part}',  sovereign,  or  family  in  a  St 
This  intervention   is  divided    into  t-.  IS  it 

is   made   with   n  '    to  the   internal  or   external  affairs  • 

nation.  Tin-  interference  of  Russia  in  the  affairs  .  ,f  Poland, 
of  Kn^land  in  the  government  of  India,  of  Austria  and  the 
allied  powers  in  the  affairs  of  ]•' ranee  during  the  revolution, 
and  under  the  empire,  arc  examples  under  the  first  head. 
The  intervention  of  the  Elector  Maurice  of  Saxony  against 

tes  may  he  >  •   in  war  and  have  all  the  ri^ht-  i-f  .1  ln-1- 

•imut    any    •  '-n    "t  rhat    in   -;:>  h   a   uar   it 

wiiuld  he  the  duty  nf  tin-   I'M-   :denttn'  '.  h:-  |m\\  IT  a>  <  nniinaiv 

in  <  hief  nf  the-  army   and  v  :  that 

tin-   hnstilitii-s  whii  h   \\  1   hy  the  Conl  '    the 

!•    leralStat  -'-ar  ;  that  in  the  i  i\il  \\  n  tl 

at  the  -ami-  time  helli^-  -id  trail.       .  '.  td  the  liability 

i  ;  that  tin-  I'mled  Sta'- 
a  lielh^i-ieiit  .r  n,  and   had   the   lights  nf  hntli.  their  n^h: 

liy  the  fa  i  t  that    tl:  alle- 

•   I  he    Amy   Warwi,  k.'    2   Sf-t:    \  2 ;,  ;   'The    Lill  -\ 

:  uar  ii!        '          .  and   !••  1   on    the   -aine    :  : 

<.j)Iin-in-    t        '  •  t  >rei^n   invaders,  «':  .ular 

.    or   m- 

that  th-  •  .  :         '-    • 

.  '  hy    th< 

:rl..ptcd  hy  him  '  ':  iilikr 

i  1  he  I  liauatha,' 

I  he    |,  that    the    |iei-.Mial  .    and    dls- 

:  d  mhaliitantnt  h.. 

Rrell  in  civil  : 

all  the  p  f  any  di>ttii  t  that  was   in  n-t   the 

.  '  I    •  i't 
••  :  '  nmcnt  itself  th.'. 

'•'• 
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Charles  V.,  of  King  William  against  Louis  XIV.  in  1688,  of 
Russia  and  France  in  the  Seven  Years'  War,  of  Russia  again 
between  France  and  Austria  in  1805,  and  between  France 
and  Prussia  in  1806,  of  France,  Great  Britain,  and  Sardinia 
between  Turkey  and  Russia  in  1854,  are  examples  under  the 
second  head.1 

§  12.  We  have  pointed  out  in  the  fourth  chapter  the  dis-  Preserva- 
tinction  between  pacific  mediation  and  armed  intervention,  ^^nce  Of 
There  are,  however,  certain  rights  and  duties  incident  to  the  power 
latter  which  require  a  separate  discussion.  One  of  the  most 
common  grounds  of  intervention,  by  force,  is  for  the  preserva- 
tion of  the  balance  of  power  ;  that  is,  to  prevent  the  dangerous 
aggrandisement  of  any  one  State  by  external  acquisitions,  so 
as  to  put  in  jeopardy  the  safety  of  others,  or  the  general 
peace  of  nations.  This  right  rests  solely  on  self-defence, 
for  no  State  would  be  justified  in  preventing  the  lawful 
acquisition  of  territory  by  another,  unless  such  acquisition 
should  directly  or  mediately  affect  its  own  safety.  Thus 
Hiero,  king  of  Syracuse,  sent  aid  to  Carthage,  deeming  it 
necessary,  as  Polybius  tells  us,  '  both  in  order  to  retain  his 
dominions  in  Sicily,  and  to  preserve  the  Roman  friendship, 
that  Carthage  should  be  safe,  lest  by  its  fall  the  remaining 
power  should  be  able,  without  let  or  hindrance,  to  execute 
every  purpose  and  undertaking.  And  here  he  acted  with 
great  wisdom  and  prudence,  for  that  is  never,  on  any  account, 
to  be  overlooked,  nor  ought  such  a  force  ever  to  be  thrown 
into  one  hand,  as  to  incapacitate  the  neighbouring  States 
from  defending  their  rights  against  it.'2 

§   13.   It  was  on  this  principle  that  the  Italians  urged  the  Historical 
European  powers  to  intervene  against  the  aggrandisement  of  e 
Charles  VIII.  of  France,  when  he  undertook  the  invasion  and 
conquest  of  Italy.     Again,  it  was  in  support  of  this  maxim  of 
international  law,  against  the  aggrandisements  of  the  Emperor 
Charles   V.,  that   Francis  I.,  of  France,  actually  concluded  a 
treaty  of  alliance   with   the  Turks  (the  first  treaty  ever  con- 
tracted  between  a  European  sovereign  and  the  Porte)  ;  and 
that   Roman  Catholic  France   supported,  with  one  hand,  the 
Protestants  of  Germany  in  their  long  and  successful  opposition 


1    Phillimore,   On  Int.   f.n^\  vol.   i.   §§  386  et  seq.  ;  Wln-aton,   Hist. 

of  X,tti«n\,  pp.  80  88. 
'   1'hillimore,    On    Int.    L<iu>,   vol.    i.   §   396;   Hume,    Kssttys^  vol.   ii. 
P-  323- 
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to  tl  f  the  iiniH-ri.il  p<  -u  cr.  u  hilc  \\  ith  tin-  other, 

and  that  ;i  h.unl  <  >f  iron,  she   snu^'lit   to  cru-h   the    I'n  it<  -tant 
sub       •        •    :     •   <  >wn  land.1 

Crimean  ,  ,f  ;i    \\  ,r  :  nal    intervention  i- 

1854  tha'.       '    1   '      '  '•'•''    ;m<'   France  in  '.-list    K 

•  i  in  Turkey,  and  to  prevent  tl  :ncnt 

of  thi-  empire  i  >f  tin-  I  /ar,  by  the  ab-<  >rption  of  a  lar:;c  JH  -rtion 
<>f    tl        ''•'-Mian    territory.      \\u-  •  h«-r  attack    upon 

Tin  '          round   of  iirotci-iintr  tin-  rights  of  the  (ireck 

i  luirth.  hut  this  \\  lently  a  mere  pretext  and  <  It 

\\a>,  on  her  part,  virtuall)'  a  \var  of  conquest,  and   of   national 
and  the  \\'e-tern  pouer^  inter\'ened  to  check 

her  va-t  and  rapidly  increasing  military  prepondera          Their 
(Torts  \\ere  partially  successful,  and  postponed   an  e\ent 

which  they  had  heen    fort-warned    hy    tl  •  US  and    far- 

•.•hiL,r  polic\-  of  the  threat  Napoleon.      The  Italian  war  of  I 
was,  on  the  part  of  I-'rance,  partly   a  warof  intervention,  and 
partly  a  war  for  the  d  of  an  ally.-' 


Tbe  in-  ^    i  ;.   The  principle  of  the  //v.^vrv///*';/   <•/  t/ic  l\il<uice  of 

affairs  of   /  has  heen   resorted  tO  as  a  justification   for  forcible  inter- 

state! vention  in  the  internal  affairs  of  States,  hy  connecting  it  with 
treaties  of  guarantee,  and  the  pretended  dan-er  that  internal 
changes  in  a  single  State  ini^ht  disturb  a  general  p>  Hut 

this  j-,  scldnni,  if  e\  •  >od  and  sufficient  6XCUSC  f"i"  a  r< 

to  armed  intervention  in  the  internal  affairs  of  another 
while  it  ha-  afforded  a  pretext  for  numerous  ,  ,f  interna- 

tional   injustice  and   crime.      Instead   of  preserving   peace,  its 
eral    tendency  ha-    been    to   produce   \\  ar-,  and    to   de-tn>y 
what  was  intended  to  be  preserved.      Thus,  the  interfer 
Ku-sia,  Au-tria  and   I'nissia,  in  the  internal  affair-  of   1'oland, 
and  thecoii-eijuent  spoliation  of  that  kingdom.  ma\-  be  regarded 

the  legitimate  (Mu-e  of  the  sions  of  revolutionary 

I-"ran«  e,  and    the  \\ars  of  the  consulate  and    empire,  by  which 
the  equilibrium  of  F.urope  \\  a-  entirely  dc-tr.  >yed. 

Treaty  of  >;    }l,     -j^,.    treat\'    of    I'ari-,   and    the    •  f    X'ieilil.l 

Pani  and 

''  t    t"  re-,t  <  -i  e  t  hi  -  <  -quilibrium    by  the   •  nation 

of  large  kingdoms  and  the  absorption  of  small  indepen.: 

1815  '  'To     effect     this     purp<>-e,'    says     rhillilllore.    '  S1. 

I  )   ' 

"i.  i.  •;  •" 

• 
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were,  in  several  instances,  treated  simply  as  containing  so 
many  square  miles,  and  so  many  inhabitants,  little  or  no  regard 
being  paid  to  national  feelings,  habits,  wishes,  or  prejudices. 
The  annexation  of  Norway  to  Sweden,  of  Genoa  to  Sardinia, 
of  Venice  to  Austria,  and  the  diminution  of  the  territory  of 
Saxony,  were  among  the  instances  of  grievous  violations  of 
international  justice  afforded  by  this  treaty,  and  for  which  the 
preservation  of  the  balance  of  power  was  the  pretext  and  ex- 
cuse ;  but  the  true  and  legitimate  application  of  that  principle 
would  have  been  a  league  of  protection  of  the  greater  with 
the  smaller  States.  The  policy  which  seeks  to  establish  one 
principle  of  international  law  upon  the  ruin  of  others,  has 
been,  and  always  must  be,  a  policy  as  fatal  to  the  lasting  peace 
of  the  world  as  the  attempt  to  promote  one  moral  duty,  at  the 
expense  and  by  the  sacrifice  of  others,  is  and  must  be  fatal  to 
the  peace  of  an  individual  ;  populus  jura  natures  gentinmqne 
violans,  sna;  quoque  tranquillitatis  in  posterwn  rescindit  muni- 
men  fa.' ' 

§   17.  Although  Great  Britain  was  a  party  to  this  coalition,  Views  of 
and  sanctioned  the  principle  which  tainted  the  treaty  of  Vienna,  Britain  on 

yet  she  expressed  her  emphatic  dissent  from  the  application  armed  in- 
r  ..  A,        .  ,     ,  r        ...         ,-,,  tervention 

of  it  to  the  internal  changes  ol  existing  States,  at  the  con- 
gresses of  Trappau  in  1820,  of  Laybach  in  1821,  and  of 
Vienna,  in  1822,  and,  also,  in  Italian  affairs  in  1860.  England, 
however,  has  generally  supported  the  principle  of  intervention 
in  the  external  affairs  of  States  for  the  preservation  of  the 
balance  of  power,  both  in  Europe  and  America,  at  least  through 
the  medium  of  treaty  stipulations.  On  this  ground,  her  mili- 
tary intervention  in  the  affairs  of  Portugal,  in  1826,  was 
defended.  And,  in  1852-3,  she  attempted  a  tripartite  treaty 
with  France  and  the  United  States,  to  prevent  the  absorp- 
tion, by  the  latter,  of  the  Island  of  Cuba,  an  appendage  of 
Spain,  as  a  means  of  preserving  the  'present  distribution  of 
power '  in  America.'2 

§    1 8.  Another  ground   upon  which  wars   of  intervention  Treaty  ob- 
havc  been  attempted  to  be  justified,  is  the  obligations  of  treaty 
stipulations.     These  may  have   relation  both  to  internal   and 
to  external  affairs.     The  quadruple  alliance  of  iS^.j,  1>\-  which 

1    Philliinorc,  xnpn}. 

'-    I'liilliimin-,  On  Int.  /.//r.',  vol.  i.  $  309  ;  L\»ig.  A*,.,  _}2nd  Coin;.,  2nd 
Sess.  Senate,  A.r  />/'<.,  No.  i  ;. 


;  10  i\  :  L   l.\\v 

Kn;.M.i:ul  and    1-Yance   int<  !    in   the   affairs  of  Spain  and 

l  •         pel  Don  Carl       an  i   Don    M   ;ucl  from  the 

F  the  1  ins,  and   the  intervention  of  the 

•  >f    Eur  p  .   in    i s; },  i»t  »-,•. een  Turkey   and 

Russia,  are  examples  of  hoth  these  kinds  of  \\ar-.    The  la' 
hov.  was   more   properly  an    inter\entioii  to   pi  the 

f  p  '\Y> -r,  and    even    tin.-    former  was   not   altogether 
founded  on  treat  tioi          Wars  of  intervention   are  to 

he  justified  or condenr  linidy  as  they  are,  or  are  not, 

undertaken    strictly   as    tlv    means   of  self-d-  d    self- 

protectinn  against  the  aggrandisements  of  others,  and  without 

reference  to  treaty  obligations,  for,  if  uTon^  in  themsel . 

•ipulations  of  a  t;  annot  mal.e  them  riidit.1 

Interven  ^    i . ,.    Still    another   -round    upon  which  wars  of  h.' 

invitation  t'"n    '1;i'-r   '"''"   jn-tified,  is   the   invitation   of  the  contending 
j>arties.      \Ye  ha\'C  sJviwn  in  a  preceding   •  r   that   ji.nit":' 

mediation    may,  where   the  mediating   po\\eraiN   the   pa;' 
,111  iif/>i/r,if<>/\  sometimes  properly  lead  to  forcible  intervention. 
Sueh  intervention  is  not  confined  to  conquests  bctv. 
rei;^n   States,  hut    ma\"  he   applied  t  of  civil  war,  if  the 

ite  be  really  ilivided  against   itself,  and   tl 

parties  wa-in:,r  actual  war  against  each  other.    It  has  \\t  11 
been    said    that    no    mere    temporary   outbreak,    no    i 

-tance  to  authority,  no  successful  skirmish,  is  sufficient  for 
this  purpose  ;  there  should  be  such  a  con!  •  r  \hibits  some 
equality  of  f  -id  of  \\hiVh  the  IsSUC  would  1",  ::i  -ome 

degree,  doubtful.     In  mo  I  therefore,  some  time  must 

before  an  internal  commotion  can  be   clothed  with   the 

chara- t<  r  of  a    re\o]ution.      In    case    of  a    men-    insurrection, 

which    has    not    acquired    the    character    of    a    revolution,    the 

••nts   are   n«>t   considered   cajiableof  negotiating  with   a 

foreign  State,  or  of  becoming  a  part\-  to   any  ment  \\ith 

•     •        .rbitration   or    lor,  i-n    inter\  ention.         \\e    1 
alreai!  1    that  the   invitation  of  one  part}'  to   a  civil  uar 

afford    ii"    i    ;'it    of    foreign    interference  igahlSt    tin- 

other   party.      Tin-  ini;   h<  o,l   \\ith    : 

to  armed  int<  r\  ention.  whether  1     I          n  l)elli:;erent 
bel  -t  parties  in  '.' 

\        •'  the  invitation  of  one  party  is  often  put 

.ection    with   other   n-;isoi.       |        ustily   ai: 

1    I 
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intervention.     Thus,  the   aid    rendered    by    England,  under  Aid  ren- 

Queen  Elizabeth,  to  the  revolted  Netherlands  against  Spain,  £ere,d  b% 
'  _  r  England 

was  based,  not  only  on  the  ground  of  invitation  by  the  Dutch,  to  the 


but  also  on  that  of  protecting  her  Protestant  subjects,  and  of 
checking  the  overshadowing  power  of  Philip  II.  The  inter- 
ference of  Great  Britain,  France,  and  Russia  in  the  affairs  of 
Greece  was  vindicated  upon  three  grounds,  viz.  :  '  First,  of 
complying  with  the  request  of  one  party  ;  secondly,  of  staying 
the  effusion  of  blood  ;  thirdly,  and  principally,  of  affording 
protection  to  the  subjects  of  other  powers  who  navigated  the 
Levant.'  ' 

§  21.  We  have  stated  in  another  chapter  that  when  a  State  TO  stay 
is  desolated  by  a  protracted  civil  war,  foreign  interference,  by  Usloa  ° 
way  of  pacific  mediation,  in  order  to  stay  the  effusion  of  blood, 
is  not  only  justifiable,  but  is  sometimes  a  duty  imposed  by 
humanity.  But  will  the  general  interests  of  humanity  justify 
interference  to  the  extent  of  a  u>ar  of  intervention  ?  '  This 
ground  of  intervention,'  says  Phillimore,  '  urged  on  behalf  of 
the  general  interests  of  humanity,  has  been  frequently  put 
forward,  and  especially  in  our  own  times,  but  rarely,  if  ever, 
without  others  of  greater  and  more  legitimate  weight  to  sup- 
port it  ;  such,  for  instance,  as  the  danger  accruing  to  other 
States  from  the  continuance  of  such  a  state  of  things,  or  the 
right  to  accede  to  an  application  from  one  of  the  contending 
parties.  As  an  accessory  to  others,  this  ground  may  be  de- 
fensible, but,  as  a  substantive  and  solitary  justification  of  inter- 
vention in  the  affairs  of  another  country,  it  can  scarcely  be 
admitted  into  the  code  of  international  law,  since  it  is  mani- 
festly open  to  abuses,  tending  to  the  violation  and  destruction 
of  the  vital  principles  of  that  system  of  jurisprudence.'  As 
stated  in  the  preceding  paragraph,  this  reason  occupied  a 
prominent  place  among  those  alleged  to  justify  the  inter- 
vention of  the  allies  between  Turkey  and  her  Greek  subjects, 
in  1827.  It  also,  undoubtedly,  had  its  influence  with  other 
reasons,  such  as  the  general  peace  of  Europe  and  the  preser- 
vation of  the  balance  of  power,  in  justifying  the  intervention 
of  Great  Britain,  Austria,  Russia,  Prussia,  and  France,  in  the 
Belgian  revolution  of 


I'upcrs,  Greece,  1826  3^,  pp.  54,  55  ;  M.i<  kintosli,  Miscel- 
laneous Works,  pp.  750  cl  sci).  ;  Di;  Cu.v^y,  Droit  Maritime,  liv.  ii. 
ch.  xxxvii. 

;   I'hillimore,   On  Int.   /.^r.-,  vol.   i.    §$    394    ct    sc<).  ;    Stale    l\if>crs, 
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Interven  -      PhCS     VanOUS  grounds  UDOH  which  V  finterven- 

tion  for  .       .  .  ...  .. 

.  in  the  intern.  il  aii.uis  01  btates  u<  merly  attcm; 


defence       l(1  j,,.  justified,  are  n«.\v  abandoned  by  the  best  modern  writ 

international    law,  ami   the   present    rule   i>   th.it      I    '     !    in 

another  chap1  N  •     Mncnt  has  a  ri-ht    to   interfere   in 

tin  •    anotl.  .<  rnment.  <M«yV  />////<•<  ,   the 

'}'  ,1/1,  {  iiiiiiit'ttiiitc  i>tti>  '  //.'<•   /      '  '   <i>>- 

Hut  this  nilr   may  -L-C  in 
tiny,  f«r  \vliD  is  t«>  ji;  n  internal  security  and  iii(k-])cnd- 

:         .  tlttv.  itriH-d  ju>tif\  •  »rt    t'»  armed  in' 

ticn?      This  (|uesti..n  must   '  ,!vcd   ujxm   t! 

prim  iples   upon    which   war.  in   am  is  justified.      '1  i 

•'aiiily  could  he  no  doubt  in  the  case  \\hcre  one  St.i1 
hlishes   ;i   form  of  government  \\hich   is  built    upon    pi 
principles    of    hostility    to    the    i;ovenimi_Mit    <if   e\er\-    other 
country,  and    attempts-,   or    prepare-    to    attempt,  to   toixe    its 
.mas  upon  others,  thereby  disturbing  the  |»  act    of  nations. 
'It    maybe   admitted,'  s.iy-  I'hillimorc,  '  that    V< 
(ireat  Hritain  in   [649,  I-Vance.  both  in   \~^j  and  after  the  MIC- 
ion  of  the  Cavaig^nac  administration  in   iS.jX.  and  after  the 
last  revolution  in    1S5I,   wen-   entitled,  upon    the  princ: 
national  independence,  and  without  the  inters  ention  »>f  • 
States,  to   make  the   ^I'eat  «  h  .  in    their  i-  I  -ti- 

tlltions     \\hich    \\ere    effecti-d    at    those    period  ;ich 

changes  concerned  themsel  Why,  then,  cannot  the 

same  remark  be  applied  to  the  French  revolution    in   the  \ 
17  >2  ?      The  aiis\\-cr  i\  to  be  fouml  in  the  d  ])romi. 

by    tl        '        i\'i-ntion    on     No\cmber    I  That    < 

not  only  authorised,  but  ordered  t!  F  the  1      -u-h 

armies  to  render  succour  and  assjsta-        •     •  dl 

other  States  who  \\i-hed  to  r  their  liberty,  or  u  h" 

or    mi;.;ht    be  troubled  ,  for    tin-  sake    of  liberty.      This 

laration  \\  mled  as  a  declaration  of  war.  of  the  worst 

hateful  kind,  and  those  \\  ho   had    hith« 

ctly  neutral,  now  armed  for  '  that  loi  I  ami 

uni\ersal  war,  which  shook,  not  only  Fur»pe.  but  the  \\orld.  ' 

its,          ,  and  of  which  the  wounds  are  not  yet  heal          1  he 

•iti'-n  and  the  allies  in    the  intcrna 

.in,  in    :  attempted  to    be  d<  fended  up-n  ti:- 
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grounds  as   that  of  England  and   the  allies   in   the  affairs  of 
France  in  1792  ;  but  the  cases  were  essentially  different,  and 
the  plea  of  self-security  was  evidently  a  pretext  rather  than  a 
justifiable  reason.     'England,'  said  Mr.  Canning,  '  had  made 
war    against    France,  not    because  she  had  altered  her  own 
government,    or  even  dethroned  her  own  king,  but  because 
she  had  invaded  Genoa,  Savoy,  and  Avignon  ;  because  she 
had  overrun  Belgium,  and   threatened  to  open   the   mouth  of 
the  Scheldt  in   defiance   of  treaties  ;  and  because  she  openly 
announced  and  acted  upon  the  determination  to  revolutionise 
every    adjoining    State.'     But    Spain,    in    1823,    had    simply- 
changed  her  constitution,  limiting  the   power  of  the  crown. 
She  had  not  declared  war  against  others,  nor  had  she  attempted 
either  to  seize  or  to  revolutionise  the  territory  or  governments 
of  other    States.     Nevertheless,    a    war    of  intervention    was 
determined  on,   on  account  of  the   alleged   danger   from   the 
spread  of  democratic  principles,  and  France  was  supported  in 
this  determination  by   Austria,  Prussia,  and  Russia  ;   but   the 
public  voice  of  England  was  strongly  opposed  to  the  war,  and 
although  the  ministry  did  not  deem  it  proper  to  oppose  this 
intervention  by  actual   force,  they  did  not  fail   to  condemn  it 
in  the  strongest  terms.     Lord  Brougham  attacked  the  con- 
duct of  these  powers  in  a  speech  of  extraordinary  power  and 
vigour.     '  To  judge,'  said  he,  '  of  the  danger  of  the  principles 
now  shamelessly  promulgated,  let  everyone  read  attentively, 
and,    if  he    can,  patiently,  the    notes  presented  by  Austria, 
Prussia,  and  Russia  to  the  Spanish  Government.     Can   any- 
thing more  absurd   and    extravagant   be  conceived?     In  the 
Prussian  note  the  constitution  of  1812,  restored   in    1820,  is 
denounced  as  a  system  which,  confounding  all  elements  and 
all  power,  and  assuming  only  the  principle  of  a  permanent 
and  legal  opposition  to  the  government,  necessarily  destroyed 
that    central    and    tutelary    authority   which    constitutes    tin- 
essence  of  the  monarchical  system.'     The  Emperor  of  Russia, 
in  terms  not  less  strong,  called  the  constitutional  government 
of  the  Cortcv,  'laws  which   the   public    reason   of  ;ill   Europe, 
enlightened  by  the  experience  of  ages,  has  stamped  with  the 
disapprobation     of  the    public    reason    ()f   Europe'      What    is 
tin's  but   following  the  example-  of  the  .ml.  icrat  (  'atharine,  who 

first  stigmatised  the  constitution  <>i    Poland,  and  then  poured 
her  horde-,  to  waste  pro\  ince  after  provinee,  and  finally  IK 
VOL.    l.  I.    I 
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her  way   to   Warsaw   through   myriads   of  unoiT  '. 

and  thru  ordered  a    'it   /),:<»:  to 

.  f  I'. -land  ?      Sin  h    do.  trinCS,    pr>  ffl 
!i  quai  ot  only  men.,  -pain  :   they  threaten 

cry  independent   country,  they  are  levelled  at  every  i 
-titution.     \Vln       is  the  i       '      f  inter!  top,  if 

these    armed  •  •     :    judv/    .    are    at 

liberty    to    invade    independent  i    form 

anent  different  fr«  >in  their  own,  mi  pnt  •          rin- 

ciple  on  \\hich  it  is  founded  i  I          li   as    they  aj.p: 

vvhich  they  deem  dangerous   to   the  frame  of 
blished  amonr;  themselves  ?  ' 

]•  .  he  I /•///'//,:,'/;-  is  one  carried   o;i    under  the  direction, 

wari  •  t  \\ith  the  ^auction,  of  the  supreme  authority   of  the 

St.it  •         If  it  is  declared  in  form,'  say^  \\"lu-aton.   'or    is   duly 
d,  it    entitles  l>oth  the  l>elli;jeivnt  ]>arties  to   all  the 
hts  of  war  a^ain-^t  each  otlu-r.      The  \ohmtar\-    or   ] 
law  of  nation-,  mal:e-,  no  distinction  in  thi-  r-  !i  a 

jn-t  and  an  unju-t  war.      A  war  in  form,  or  duly  commeii 
i^  to    he    '  red,  as    to    its    cffei  :i    both   Sid 

\Yi  r  is  ]iermitted  l>y  the  laws  of  \\-ar   to   one  of  the  • 

;it  ]>ar'  lially  permitted  to  the  oth> 

Private  '] .    .1   fri:;if<-   r.v/r   is   (,ne   carried  on    by  individual-, 

united  bodir^  of  individuals,   without   the   authority   or   -.u 
tioii  of  the  State    of  which  they   are    -nbjects.      Such  conti    I 
may  tak--  ji'.aee  betueen    individuals  <  ,f  the  s;im«^  State,   or   of 
differ,  nt          '  The  f.          .      not  the  objects  of  internal ioiial 

law,  but  of  the   l.u-al    lau  s  and  jurisdiction   of   the   parl 
State.      The  second  may  or   may  not  belong   to   international 
jurispru.de-  'li"kr    to    the    c  ir,  um->tanc<  ach    par- 

tii  ular  AS    ha-    already    been    -aid.  I       is,    in 

for   the  ..   '      of  its    Sill        '  within 

its  control  and  jurisdiction  ;  ,  is  it  bound  to  protect  its 

Mil>       '      M    all  their  jn   •  .ts,  and  to  pi  o,  me  indemnity 

any  u  :  that  may  be  inflicted    on    them.      Hut    the 

pri\atc    individuals,   \\lu-ther       I  9   or    foreigl 

neral  rule,  to  be  judged  of  and    punished  l>y   the   tribuna' 

1  ". 

i  ll.     Ml.    r,  '. 
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and  according  to  the  laws,  of  the  place  where  they  are  com- 
mitted. Grotius  has  devoted  considerable  space  to  prove  that 
some  kinds  of  private  war  are  not  repugnant  to  the  law  of 
nature,  and  therefore  may  be  lawfully  waged.  But  his  reason- 
ing is  not  applicable  to  the  present  system  of  international 
jurisprudence.1 

§  25.  A  contest  by  force  between  different  members  of  the  Mixed 
same  society  or  State  has  sometimes  been  called  a  niixed  war.  wars 
Grotius  regards  such  a  war  as  public  on  the  side  of  the  esta- 
blished authorities,  and/m'tfteon  the  part  of  those  who  resist 
such  authorities.  Such  a  contest  on  the  part  of  individuals 
against  the  established  government  may  be  a  mere  insurrec- 
tion or  rebellion,  and  the  acts  of  such  individual  insurgents, 
or  rebels,  in  resisting  or  opposing  the  authority  of  the  govern- 
ment, may,  as  already  stated,  be  punished  according  to  the 
municipal  law  which  they  have  violated  ;  but  where  the  con- 
test assumes  the  character  of  a  public  zvar,  as  defined  and 
recognised  by  the  law  of  nations,  it  is  the  general  usage  for 
other  States  to  concede  to  both  parties  the  rights  of  war,  so 
far  as  regards  the  law  of  blockades,  of  contraband,  &c.  It 
must  be  remembered,  however,  that  every  insurrection  or 
rebellion  is  by  no  means  a  public  war,  and  a  State  which 
recognises  it  as  such,  does  so  under  the  responsibilities  which 
are  imposed  by  the  laws  of  international  comity.  It  should, 
also,  be  remarked  that,  in  such  cases,  belligerent  rights  may 
be  superadded  to  those  of  sovereignty,  that  is,  the  contending 
parties  may  exercise  belligerent  rights  with  regard  to  each 
other  and  to  neutral  powers,  while,  at  the  same  time,  the 
established  government  of  the  State  may  exercise  its  right  of 
sovereignty  in  punishing,  by  its  municipal  laws,  individuals 
of  the  insurgent  or  revolting  party,  as  rebels  and  traitors. - 

§   26.   Hostile  collisions   of   States  have  sometimes  been  Perfec 
divided  into  perfect  and  imperfect  wars.  A  perfect  war  is  where  a°^fe1™ 
the  whole  State  is  placed  in  the  legal  attitude  of  a  belligerent  wars 
toward    another    State,    so    that    every    member  of  the  one 
nation    is    authorised    to    commit    hostilities    against    every 

1  r.rotius,  De  Jure  Bell.  «,  I'/i,-.,  lib.  i.  r;ip.  iii.  §  i  ;  Hello,  I\-rccho 
International^  pt.  ii.  raj),  i.  §  i  ;  De  Felice,  />;•<>//  </c  l,i  \,itu>\\  >.V-( ., 
tome  ii.  lee.  xxii.  ;  Hiirlamaqui,  Droil  <tc  l,i  <\'<if.  »•/  t/t-\  (/<v/.v,  tome  \.  pt. 
i\ .  rh.  iii. 

-'  (Iroiius,  \!f/>;;t  ;  V.ittcl,  Dnv't  </,:\  Cots,  liv.  ii.  rh.  iv.  §  56  ;  Rose  7'. 
Hiim-lcy,  .}  Cram/!  A'.,  272. 
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transfer  the  right  of  making  war  to  the  citizens  even  beyond 
such  a  necessity,  to  revenge  those  injuries  which  the  king 
neglects  to  adjust,  but  his  opinion  is  justly  rejected  by 
others.' l 

§   28.    The  question  has  sometimes  arisen    how    far    the  Acts  of 

hostile    act    of  a   subordinate    officer,    as,    for    instance,    the su^: 

ordmate 
governor  of  a  province,  is  to  be  regarded  as  the  act  of  his  officers 

sovereign  or  State  ;  and  how  far  the  officer  is  to  be  held 
individually  responsible.2  The  most  approved  and  reasonable 
doctrine  is,  that  if  the  act  is  ratified  by  his  government,  or 
rather,  is  not  disclaimed,  the  government  is  responsible ; 
otherwise,  it  becomes  an  individual  act,  and  the  guilty  party 

1  Burlamaqui,  Droit  de  la  Nut.  ct  des  Gens,  tome  v.  pt.  iv.  ch.  iii.  ; 
Grotius,  DC  Jure  Hell,  ac  Pac.,  lib.  i.  cap.  iii.  §  4. 

In  England  it  is  high  treason  to  commence  warfare  without  authority 
from  the  King  (Coke,  3  Inst.\  unless  the  necessity  be  so  immediate  and 
extraordinary  as  to  leave  no  time  to  obtain  the  royal  sanction. 

By  the  ancient  law  of  England,  war  was  termed  solemn  when  the 
courts  of  justice  were  closed,  and  the  civil  magistrates  were  unable  to  do 
their  duty.  And  the  question  was,  if  necessary,  to  be  tried  and  deter- 
mined by  the  judges,  and  not  by  a  jury. 

2  In  1868,  Mr.  Eyre,  ex-governor  of  Jamaica,  came  before  the  Court 
of  Queen's  Bench  upon  a  prosecution  for  acts  of  alleged  abuse  and  oppres- 
sion, under  colour  of  his  office,  as  governor  of  the  island.     He  was  prose- 
cuted under  the  42  Geo.  III.,  c.  85,  which  enacted  that  if  ;my  go\ernor 
of  a  colony,  or  any  military  officer  holding  any  station  in  a  colony,  should 
be  guilty  of  any  crime  or  offence  in  the  exercise  or  execution  of  his  office, 
or  under  colour  of  it,  he  should  be  liable  to  be  tried  at  Westminster. 
There  was  no  doubt  that  what  he  had  done  was  done  as  governor  of 
Jamaica,  and  that  if  anything  was  an  offence,  it  was  done  under  colour 
of  his  office.     Lord  (then  Mr.  Justice)  Blackburn  charged  tin-  grand  jury 
that  'the  legal  duty,  and  therefore  the  legal  responsibility,  of  persons  in 
such  a  position  varies  very  much  according  to  their  powers  and  functions 
.  .  .  but  the  principle  is  the  same;  the  officer  is  bound  to  exercise  the 
powers  which  the  law  gives  him  in  the  manner  \\hirh  under  the  circum- 
stances would  be  right,  and  if  he  fails  in  something  he  ought  to  do.  or 
\\hi':h  the  circumstances  render  it  his  duty  to  do,  and  h'    m     1>  «  ts  his 
duty  to  such  an  extent  as  to  amount  to  criminal  negligem  e,  then  he  uill 

jimfnally  responsible.'  Thirty  years  hefoie,  the  Mayor  of  Bristol  had 
I"  'ii  prosecuted  for  not  having  taken  proper  steps  to  put  down  the  riots  in 
that  city,  \\hidi  had  continued  for  three  da\s,  ami  a  great  pan  of  I'.iis'o! 
was  burnt  do\\n.  Mr.  Eyre's  was  the  co 

charged   \\ith  having  exceeded  his  duly.      IV  I     lonial  A.ct,   Mr. 

Kyre  had  power,  in  <  ase  of  app  law 

in  the  sense  of  suspending  tin-  i  ommon  la 

tried  by  summary  pro.  edm.  armies  in  tim--  "I  war.'     And 

did  so.     ( Loi  .a  the  insurrection,' continued    I. "id  I'.i.a  klmm,'  '  the 

ma    -a<  re   and    tin    < 

lor  t  IK-  pm  posi-  of  insurrection,  I   ha\  e  no  h>  ng  that  • 

only  was  then-  no  <  iilpabilily  in  d<  <  lartial    la\\,  but  that   p 

ihe  governor  would  hav<    been   pimi-h.ilile  il  he  had  not  declared  it.'    '1  he 
grand  ]iiry  returned  no  bill.    (See  ./////.  A'<X.,  <  1C.,  2<  ><>  ;  K.  <'.   I'mney,  3  />' 

,i/i,l  .1..  o5,s;  Keel.  \  v.  < i.  4  Moore  '/'.  C.  A'.,  85.) 
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part    the  would    have-    thought    proper   to  act,  if  he- 

had    been    consulted,   and    uhat  .  the   war  under- 

taken without  h:  r  may  ha\e  had,  it    i-    lc:t    to  the    5OVC- 

n  whether  he  will  rat;'  >i,/tinn  the  act  of  the  mini 

It  if,  //  •  :'crs  //.  by 

retl      '          back,   as    it    •  an  authority   upon    it,  so  that    it 

obliges  the  u  hole  commonwealth.      l.ut  if  tl 
demntheai.t   of  tl.  -  rnor,   the   hostilities   committed    by 

him  ou:.  lit  t<>  pa       I  -it  of  robbery,  the  fault  of  which  by 

no  means  affects  the  State,  provided  th*  i  nor  is  delivered 

up  and  punishe.':  to  the   laws,  of  the  country,  and 

pro;  -:-faction  1  •  for  the  dan.  I  lined.'1 

Vattel  divides   all  hostile  collisions  between  nat: 
into  •  two  sorts  of  wars,  //.v/.v/and  itn/tj:cfnl.'      I'nlawful  \\ars 
are  those  undertaken  '  without  apparent  :;d  for  '  h.c. 

.   pillage,'  and  all  which  do  not  come  under   this   head  arc- 
classed    as    lawful    wars.      t'nlawful    wars  are   sUch   as   v, 

by  the  '  (irandes  com;  .'  \\hich  had  a^sembleil  in 

I  duriii.;  the  wars  with  the  Kn;_;lish  ;   armies  ,,f  banditti 

which   ranged   about    Kurope   j)iirely   for    spoil    and    i)hm 
Such  were  the  cruiM-s  of  the  filibusters,  without   commission, 
and    in  time  of  ;  .   and  such,  in  d.  are   the  ilepreda- 

tions  of  pirates.      '  To  the  same  belong   all        '    .ill   the 

-f  the    African   corsairs,   though   authorised  b\-  a 

they  be  in;.;  founded  oil  no  a;  .parent  just  causi-,  and 

whose  only  motive  is  the  avidity  of  captures,     I  -ay  thi 
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rent  rights  of  the  parties  are  concerned.  Vattel  compares 
the  State  that  carries  on  an  unjust  war  to  the  individual  who 
refuses  to  pay  his  honest  debts,  on  the  ground  of  prescription. 
This  rule  of  civil  law  is  made  for  the  general  benefit  of  the 
community,  although  it  may  at  times  enable  the  individual  to 
offend  against  his  duty.  So  of  the  law  of  nations.  In  order 
to  avoid,  as  far  as  possible,  the  evils  of  human  society,  it  is 
agreed  to  regard  every  lawfully  declared  war  as  just  on  both 
sides.  But,  says  Vattel,  '  we  are  never  to  forget  that  this 
voluntary  law  of  nations,  which  is  admitted  from  necessity, 
and  to  avoid  greater  evils,  does  not  give  to  hint  whose  anus  are 
unjust  a  genuine  riglit,  capable  of  justifying  his  conduct,  and 
acquitting  his  conscience,  but  only  the  external  effect  of  the  laiu 
and  impunity  among  men' ' 

§   31.   It  has  already  been  shown,  in  speaking  of  seizures 
and  reprisals,  that  the  hostile  acts  of  individuals,  when  ratified  Ha^'uty 
and  assumed  by  their  government,  are  to  be  regarded  as  the  for  aces  of 
hostile  acts  of  the  State.     These  acts  may  be  of  the  character 
of  reprisals,  or  of  mixed  or  imperfect  war,  or  of  a  virtual 

1  Vattel,  Droit  des  Gens,  liv.  iii.  ch.  xii.  §§  188-192. 

On  August  9,  1864,  Prince  Bismarck  addressed  a  note  to  the 
Prussian  Minister  in  London,  in  which,  alluding  to  the  preliminaries  of 
peace  which  had  been  signed  at  Vienna,  he  said  he  hoped  the  British 
Government  would  recognise  the  moderation  and  placability  displayed 
by  Prussia  and  Austria  towards  Denmark.  To  this  Earl  Russell  replied 
that,' challenged  by  M.  de  Bismarck's  invitation  to  admit  the  mode-rat  inn 
and  forbearance  of  the  great  German  Government,  her  Majesty's  Govern- 
ment feel  bound  not  to  disguise  their  own  sentiments  upon  these  matters. 
Her  Majesty's  Government  have  indeed  from  time  to  time,  as  events  took 
place,  repeatedly  declared  their  opinion  that  the  aggression  of  Austria 
and  Prussia  upon  Denmark  was  unjust,  and  that  the  war  as  waged  by  Ger- 
many against  Denmark  had  not  for  its  groundwork  either  that  justice  or 
that  necessity  which  are  the  only  bases  on  which  war  ought  to  be  under- 
taken. Considering  the  war,  therefore,  to  have  been  wholly  unnecessary 
on  the  part  of  Germany,  they  deeply  lament  that  the  advantages  ,u  quired 
by  successful  hostilities  should  have  been  used  by  Austria  and  Prussia  to 
dismember  the  Danish  monarchy,  which  it  was  the  object  of  the  treaty  of 
1852  to  preserve  entire.  Her  Majesty's  Government  are  also  bound  t" 
remark,  when  the  satisfaction  of  national  feelings  is  referred  to,  that  it 
appears  certain  that  a  considerable  number — perhaps  two  or  three  hun- 
dred thousand — of  the  Danish  population  are  transferred  to  a  German 
State,  and  it  is  to  be  feared  that  the  complaints  hitherto  made  respecting 
the  attempts  to  force  the  language  of  Denmark  upon  the  (  in  in. m  sul>|i 
of  a  Danish  sovereign  will  be  succeeded  liy  i  mnplaints  oi  tin-  attempts  to 
force  the  language  of  Germany  upon  the  Danish  siil>jr<  ts  of  a  German 
sovereign.  .  .  .  If  it  is  said  that  force  has  decided  the  question,  and  that 
the  superiority  of  the  arms  of  Austria  and  Prussia  over  tliose  of  1  )<  nmark 
was  incontestable,  the  assertion  must  be  admit  ted.  Hut  in  that  i  a-<-  it  i , 
out  of  plai  e  to  claim  credit  for  c'i'lity  and  moderation.'  (See  Ann. 
cvi.  -31.) 
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human  life,  in  the   one  uld    be   robbery    and    nun 

punishable   under    the     local     laws  ;    while    in    the   other    • 
the   same  'i^nl    l)l'    tull\-    justifiable   as   the   lawful  e\ 

i>f  bt  'it  rights  under  the  law  <>|    n,.: 

I 
'/./.  A'..  ,i|i|.  Depend.,  I    ^ 

.     .   • 
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CHAPTER    XVII 

DECLARATION  OF  WAR  AND  ITS  EFFECTS 

i.  By  whom  war  is  to  be  declared — 2.  Ancient  modes  of  declaring  it— 
3.  Modern  practice  of  unilateral  declaration — 4.  When  this  may  be 
dispensed  with — 5.  Conditional  declaration — 6.  Offers  after  declara- 
tion— 7.  Object  of  declaration  in  defensive  war — 8.  Effect  upon  indi- 
viduals— 9.  On  commerce,  contracts,  &c. — 10.  Carrying  supplies  and 
withdrawing  goods — II.  Single  exception  to  rule  of  non-intercourse— 
12.  Effect  upon  subjects  of  an  ally — 13.  Subjects  of  enemy  in  terri- 
tory of  belligerents — 14.  Laws  of  particular  States — 15.  Enemy's 
property  in  territory  of  belligerents — -'16.  Debts  due  to  subjects  of 
an  enemy — 17.  Opinions  of  Kent  and  Wheaton — 18.  Distinction 
made  by  England  between  debts  and  other  property — 19.  Her  con- 
duct towards  Denmark  in  1807 — 20.  The  Silesian  loan — 21.  Com- 
mencement of  war,  how  determined — 22.  How  notified  to  neutrals — 
23.  Effects  of  declaration  of  war  on  treaties — 24.  On  local  civil  laws 
—  25.  Difference  between  military  and  martial  law — 26.  Declaration 
of  martial  law — 27.  Court  of  the  constable  and  marshal — 28.  Martial 
law  on  the  Continent — 29.  Martial  law  in  the  United  States— 
30.  Suspension  of  habeas  corpus — 31.  Power  of  the  President  of  the 
United  States. 

§  I.  THE  right  of  making  war,  as  well  as  the  right  of  By  whom 
authorising  retaliations,  reprisals,  and  other  forcible  means 
of  settling  international  disputes,  belongs,  in  every  civilised 
nation,  to  the  supreme  power  of  the  State,  whatever  that 
supreme  power  may  be,  or  however  it  may  be  constituted. 
.As  States  are  known  to  each  other  only  through  their  con- 
stituted authorities,  so  all  other  relations,  whether  peaceful  or 
hostile,  must  be  settled  by  their  recognised  governments. 
They  cannot  be  legally  changed  or  interfered  with  by  indivi- 
duals. But  this  supreme  power,  originally  resident  in  the 
Imdy  of  the  nation,  may  be  made  up  of  different  elements, 
which  are  divided  and  limited  according  to  the  will  of  tin- 
nation,  and  it  is  only  from  the  particular  institution,  or  fun- 
damental laws  of  each  State,  that  we  are  to  learn  when-  tin- 
power  resides  which  is  authorised  to  make  war  in  the  name 
of  the  society  at  large.  In  the  ancient  republics  of  (ireecc 
and  Italy,  and  among  the  ancient  <  iermans,  it  resided  with 
the  people  in  their  collective  capacity.  In  Kngland,  and 
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rmnents  ..f   Kun.pe.  it        .  in  the 

vn.      Then-   the    ri;.;ht   of   making    war,   uhieh    by   nature 

•y  individual.  uj»   by  all    pii\.r 

i:id    is          '     !    in   tin-  po\\er  ;  and  this  ri;^ht 

:i    U]),   not   only  In"  individual-,  hut  l>y  the  entire  body 

of  ;  that  are  under  the  dominion  of  the  sovereign.     It 

ul,    indeed,   b  .rly  improper,   that   any  number   of 

sub       •        hoiiltl     have    the    j  •  .f    binding    the    supreme 

:  "  ite,    and    putting    him,   a-ainst   his  will,   in 

v.ar.       In    the    I'nited    States    it    is    confided    t<i    tin      Federal 

'inc.      Where  it  ;  with  the   people,  and  is  retai 

by  them    a-    a    portion    of  r,  it  must 

1    by    them    in    their    coll«     •  provided    by 

-titutional  law,  and    neither   individuals,  nor   1  of  in- 

dividuals,   less   than    the.  authority   of    the    entire 

St.v  authorise   the   making  of  a  public  war.      v  the- 

— as  in  t!  ;'       1.  .  :    India  C'ompaiu-—  a  sulxu'ili- 

nate    or   local    offu'er    may    commence    hostilities    in    certain 

bein;^    sub-ei[uentl\'     ratified    b\-    the    pn 
authority.     \\'hate\er  hostilities  \i\:-.y  be  (.ommitted  by  pri\ 
liti/ens,  the  State  ou;;ht   not   to   be  affect»-d  therein-,  unle-s  it 
should  justify  their   proceedings,  and    tlu-reb)'  In  .  ier 

in  the  LHiilt.      Su- h    unaiith«iri.si-d    volunteers    in    violeii 

not  ranked  among  open  enemies,  but  are  treated  li 

and  robb.  Tdni-  to  that  rule  of  the  C'ivil  Law  :      //« 

///  sunt  </ui  Hultis,  dut  ijiiibit*  HOS  f  :<!'.. 
ri  latr»HiS  ,iitf  f, 

§  J.    It  was  customary,  in  former  times,  to  precede  hostili- 
!>)•    a    publ;  laration,    i-ommu:  :    to    t!  my. 

This  u  as   aluays   d-.m-    \>y  the   ancient    '  .'<!    U  >m 

The  latter  first  sent  the  chief  of  tlu  ••'>'- 

f.itr.itns,  to  de-man  :he  off  nation  ;   and 

if,    within    tl  of    thirty-three    day-,    no 

ii'ned,  1  1    tin-   ;.;ods    to   u  it: 

•hat    the  Ron: 
!er  upon  the  measUl        '  d.      '1  1 

and.  when    the-  war  u  a 

the  herald  v.  '  to  the  frontier  \  ua- 

:;n.       Iii  \itlvait    siu  h    p;. 

.     '  no  nat 

,ian    j.  ;:itil  war  ua-  tluis  | 
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declared  against  it.  By  such  scrupulous  delicacy,  says  Vattel, 
,in  the  conduct  of  her  wars,  Rome  laid  a  most  solid  foundation 
for  her  subsequent  greatness.  During  the  middle  ages,  and 
even  as  late  as  1635,  a  declaration  of  war  to  the  enemy,  pre- 
vious to  beginning  hostilities,  was  generally  made,  and  indeed 
was  required  by  the  laws  of  honour  and  chivalry.1 

§  3.  But  in  modern  times  the  practice  of  a  formal  declara-  Modern 
tion  to  the  enemy  has  fallen  into  entire  disuse,  the  belligerents  p 
limiting  themselves  to  a  public  declaration  within  their  own 
territories  and  to  their  own  people.  The  latest  example  of 
a  public  declaration  to  the  enemy  was  that  of  France  against 
Spain,  at  Brussels,  in  1735,  by  heralds-at-arms,  according  to 
the  forms  observed  during  the  middle  ages.  For  a  long  time, 
however,  writers  on  public  law  were  divided  in  opinion  with 
respect  to  the  propriety  of  the  modern  practice  of  commenc- 
ing war  without  any  formal  declaration  to  the  enemy.  Gro- 
tius,'2  Puffendorf,  Valin,  Emerigon  and  Vattel  think  that  such 
declaration  should  be  made,  while  Bynkershoek,  Heineccius 
and  more  recent  writers  maintain  that,  although  such  declara- 
tion may  very  properly  be  made,  yet  it  cannot  be  required  as 
a  matter  of  right.  There  is  nothing  in  international  juris- 
prudence, as  now  practised,  to  render  such  formal  declaration 
obligatory,  and  the  present  usage  entirely  dispenses  with  it. 
All,  however,  agree  that  there  should  be  some  manifesto,  or 
publication,  made  within  the  territory  of  the  State  which 
declares  the  war,  announcing  the  existence  of  hostilities  ;  and 
such  manifesto,  or  publication,  usually  sets  forth  the  motives 
for  commencing  the  war.  Some  such  formal  act,  proceeding 

1   Kent,   Com.  on  Am.  L/ru,',   vol.   i.   p.    53  ;    Vattel,  Droit  dcs  (Jcnsy 
iv.  iii.  ch.  iv.  §  51. 

-  The  reason  which  is  given  by  Grotius,  is  not  so  much  that  the 
enemy  may  be  put  on  his  guard  (which  is  matter  rather  of  magnanimity 
than  right),  but  that  it  may  be  certainly  clear  that  the  war  is  not  undertaken 
by  private  persons,  but  by  the  will  of  the  whole  community,  whose  right 
of  willing  is  in  this  case  transferred  to  the  supreme  magistrate  by  the 
fundamental  laws  of  society.  So  that  in  order  to  make  a  war  completely 
effectual,  it  is,  according  to  Blackstone  (i  C<>m»i.,  ch.  vii.),  necessary  in 
Kngland  that  it  be  publicly  declared  and  duly  proclaimed  by  the  king's 
authority,  and,  then,  all  parts  of  both  the  contending  nations,  from  t Ik- 
highest  to  the  lowest,  are  l)otind  by  it.  And  wherever  the  ri.-ht  resides 
of  beginning  a  national  war,  there  also  must  reside  the  right  of  endin;;  it, 
or  the  power  of  making  peace.  And  the  same  check  of  Parliamentary 
impeachment,  for  improper  or  inglorious  conduct,  in  In-winning,  or  eomlurt  • 
ing,  or  concluding  a  national  war,  is  in  general  sut'fu  ieiu  to  restrain  tin 
ministers  of  the  Crown  from  a  wanton  or  injurious  exertion  of  this  great 
prerogative. 
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l-'.n^land  or  t<>  neutral  St    : 
Drclfirn-  5;  4.    Nevertlv  -  between  the  m  'li'sed  nations 
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they  are,  therefore,  exceptions  to  the  general  rule  established 
by  modern  usage.  Thus,  the  war  of  1846,  between  the 
United  States  and  Mexico,  was  commenced  by  a  conflict  of 
armed  forces  on  the  disputed  territory,  and  without  any  de- 
claration on  either  side  ;  the  Congress  of  the  United  States 
immediately  passed  an  Act  recognising  the  existence  of  the 
war.  The  war  of  1792,  between  France  and  Great  Britain, 
was  preceded  by  no  formal  declaration  ;  the  British  ambas- 
sador was  withdrawn,  and  the  French  ambassador  dismissed, 
whereupon  the  National  Assembly  of  France  passed  a  vote 
of  war  and  the  seizure  of  British  property.  Phillimore  deems 
this  proceeding  to  have  been  '  perfectly  justifiable  in  point  of 
form.'  History  affords  other  examples  of  the  same  kind. 
Even  admitting  the  views  of  Hautefeuille,  that  such  wars  are 
violations  of  the  law  of  nations,  so  far  as  concerns  the  failure 
to  make  a  formal  declaration,  it  will  hardly  be  contended 
that  all  the  belligerent  acts  of  the  parties,  during  the  con- 
tinuance of  the  war,  are,  of  consequence,  illegal,  and  violations 
of  international  jurisprudence.  It  is,  therefore,  necessary  to 
fix  a  time  when  the  war  is  to  be  regarded  as  regular  or 
formal.  This  is  no  easy  matter  :  different  solutions  of  the 
question  have  been  proposed,  the  most  sensible  of  which  is 
the  rule  that,  in  such  cases,  the  legitimate  consequences  of 
war  flow  directly  from  the  state  of  public  hostilities,  and  that 
the  effects  which  the  voluntary  law  of  nations  attributes  to 
solemn  war  date,  with  respect  to  belligerent  rights,  from  the 
commencement  of  such  hostilities,  and,  with  respect  to  neutral 
duties,  from  an  official  announcement,  or  a  positive  knowledge, 
of  the  existence  of  the  war.' 

§   5.  Declarations  of  war  may  be  cither  absolute  or  con-  Condi 
ditional.     Hostilities  result  at  once  from  the  former,  and  the 
two  nations  are  regarded  as  belligerents    from   the    date  oftion 

o  o 

the  declaration.  But  the  demand  of  the  one  power  upon 
the  other  may  be  accompanied  by  a  notification  that  hostili- 
ties will  be  commenced  unless  satisfaction  upon  some  matter 
specified  be  obtained  immediately,  or  within  a  certain  limited 
time.  In  this  case  the  war  dates  from  the  comiiK-mvinrnt  of 
hostilities. 

1  Riquelmc,  Dcrcclto  /'i'</>.  Iti/.,  lib.  i.  tit.  i.  rap.  ix.  ;  I  lauhTi-uillr,  /V\ 
Nations  Ncii/i'i's,  tit.  iii.  <  h.  i.  ;  I'liilliinorc,  (hi  Int.  /«/:,-,  \<>1.  iii.  £§  51 
et  seq.  ;  M<>  .<-t,  / '<r.vW/,  &<-.,  h.  xviii.  <  ap.  li.  5  4;  l)c  (.'ussy,  Droit 
Maritime,  liv.  i.  lit.  iii.  §  4  ;  the  '  Kli/a  Ann,'  i  /W.  A'.,  247. 
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§  o.  If  theenemy,          \."  I,  on  either  declaration,  off 

editions   (.f  peace,   tin-  war   is   to  be   suspended. 
f  <r  wh  istice  IS   done   all    ri^ht  of  employii 

:.       I  •  •  :'  '  t  to  be  addi 

and   sufficient   se.  urities,  ft  >r   we   arc   under   no  i  .bli^ation 
sulVi-r   our  to   IK-   amused    hy   empty   prop.  M 

.1   ri-ht    to   demand    security,  not    only  for  the 
prim  ipal  objects   for  which  ho^tiliti-  .red,  hut   a 

for   the   expenses   im  urred    in    making   pre;  >arations    for   the 
war.      The  nature  of  thn  security  will  depend  upon  the  p<  •<  u- 

liar          mstances  of  the  <  mfidence  we  are  willing 

to  i  in  the  word  of  the  enemy.     If  the  war  was  declared 

for   the    recovery   of  territory   unjustly  withheld    from   us,  its 
immediate'   surrender   would  the    main    object    of  the 

laration.1 

!j  7.  Althoir.di  Yattel  insists  ii])on  the  ancient  rule,  that 
the  declaration  of  war  inu--t,  in  general,  be  communicated  to 
the  State  against  which  it  is  made,  IK-  says  that  he  who  is 
attacked,  and  w,i  nly  a  defensive  war,  need  not  mal 

formal  dec  laration  ;   for  the  --tale   of  war   is   sufficiently  deter- 
mined by  the  dei  laration  or  condui  t  of  the  enemy.     Never- 
theless, the  nation  which   is  attacked  ^eldom  omits  to  make 
iration,  either  from  a  sense  of  its  own  dignity,  or  for 
the    information    of   its    own    subjects    and   of  neutral    Sta".     . 
Such  recognition   si-ems  as   necessary  in   a  defensive  as   in  an 
offensive    war.      Thus,   when    Sweden,  in    iSij,   had   declared 
war  against   Great   Britain,  and   the  British  ^overnment   had 
ued   a   counter-declaration    nor  cau-ed   any   off 

!aration  to  be  made  to  its  own  subjects,  Sir  William  S<     tl 

1  it  mi^ht  be  a  question  of  nicety  to  determine  how  far  the 

Swedish    jiroclamation    'would    affi-ct    the    rights    of    liritish 
subjects    t  ry  on    their   accustomed    inti-n-ourse   with    the 

ports  of  Sweden. 

:.  A  war  duly  declared,  or  ofj'n  ially  recognised,  is  not 
merely  a  contest  between  the  governments  <,f  the  hostile 
State,  in  their  political  <  haracter  or  capacity;  on  the  con- 
trary, its  fir-'  :  is  to  place  every  individual  of  the  one 

State  in  le;..  al  hostility  to   every  individual  of  which  the  other 
.  and    these  individuals  retain  tin-  1< 
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of  enemies,  in  whatever  country  they  may  be  found  ;  and  they 
have  no  capacity  to  contract.1  In  the  next  place,  all  the 
property  of  the  one  State,  and  of  each  of  its  citizens,  is  deemed 
hostile  with  respect  to  the  opposing  belligerent.  Very  im- 
portant consequences,  as  to  the  rights  of  persons  and  property, 
are  deducible  from  these  principles ;  the  limitations  and 
modifications  of  this  doctrine,  by  usage  and  constitutional 
law,  will  be  discussed  in  another  place. 

§  9.  One  of  the  immediate  and  important  consequences  of  On  com- 
thcse  principles,  which  has  been  fully  confirmed  by  the  usages 
of  modern  warfare,  and  by  the  decisions  of  the  judicial 
tribunals  of  Europe  and  of  the  United  States,  is,  that  a 
declaration,  or  recognition,  of  war,  effects  an  absolute  inter- 
ruption and  interdiction  of  all  commercial  intercourse  and 
dealings  between  the  subjects  of  the  two  countries.  No 
commercial  intercourse,  or  pacific  dealing,  can  lawfully  subsist 
between  the  people  of  the  powers  at  war,  except  under  the 
clear  and  express  sanction  of  the  government,  and  without  a 
special  license.  It  is  a  well-settled  doctrine,  that  there 
cannot  exist,  at  the  same  time,  a  war  of  arms  and  a  peace  of 
commerce.  It  was  also  so  decided  by  the  Congress  of  the 
United  States,  during  the  Revolutionary  war,  and,  again,  by 
the  Supreme  Court  of  the  United  States  during  the  war  of 
1812.  This  doctrine  renders  null  and  void  all  contracts  with 
the  enemy  during  the  war  ;  it  makes  illegal  the  insurance  of 
enemy's  property,  prohibits  the  drawing  of  bills  of  exchange, 
by  an  alien  enemy  on  a  subject  of  the  adverse  government, 
the  purchase  of  bills  on  the  enemy's  country,  or  the  remission 
and  deposit  of  funds  there,  and  the  remission  of  money  or 
bills  to  subjects  of  the  enemy.  All  endeavours  to  trade  with 
the  enemy,  by  the  intervention  of  third  persons,  or  by 
partnerships,  are  equally  forbidden,  and  no  artifice  can  legalise 
any  trade,  communication,  or  contract  of  whatsoever  character, 
without  the  express  permission  of  the  government  The 
subjects  of  the  belligerent  States  cannot  commence  or  carry 
on  any  correspondence  or  business  together,  and  all  com- 
mercial partnerships,  existing  between  the  subjects  of  the  two 
parties  prior  to  the  war,  arc  dissolved  by  the  mere  force  and 
act  of  the  war  itself:  though  other  contracts,  existing  prior  to 
the  war,  are  not  extinguished,  but  the  remedy  is  only 

1  White  7'.  Burnley,  20  How,  235  ;  the  '  Odessa,'  Spink's  /'.A'.,  208. 
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island  near  the  frontier  ;  upon  the  declaration  of  war,  his 
agents  hired  a  vessel  to  proceed  to  the  place  of  deposit  and 
bring  away  the  goods  ;  but,  on  her  return,  she  was  captured 
and,  with  her  cargo,  condemned  as  a  prize  of  war.1 

§    ii.  The  only  exceptions  to  this  strict  and  rigorous  rule  Only 
of   international   jurisprudence,   are   '  contracts  of   necessity, 
founded  on  a  state  of  war,  and  engendered  by  its  violence.'  of  non-in 
All    ransom  bills  come  under  this  exception,  as,  also,  bills  of  ter 
exchange  drawn   by  a   prisoner   in   the  enemy's   country  for 
his  own  subsistence.      In  the  case  of  a  bill  of  exchange  drawn 
upon  England,  by  a  British  prisoner  in   France,  for  his  own 
subsistence,  and  endorsed  to  an  alien  enemy,  the  latter  was 
allowed  to  enforce  it  on  the  return  of  peace.'2 

§  12.  Kent  says  that  it  is  equally  illegal  for  an  ally  of  one  Efcit  on 
of  the  belligerents,  and  who  carries  on  the  war  conjointly,  to  ^ 
have  any  commerce  with  the  enemy.  A  single  belligerent 
may  grant  licenses  to  trade  with  the  enemy,  and  dilute  and 
weaken  his  own  rights  at  pleasure,  but  it  is  otherwise  when 
allied  nations  are  pursuing  a  common  cause.  The  community 
of  interests,  and  object,  and  action,  creates  a  mutual  duty  not 
to  prejudice  that  joint  interest  ;  and  it  is  a  declared  principle 
of  the  law  of  nations,  founded  on  very  clear  and  just  grounds, 
that  one  of  the  belligerents  may  seize  and  inflict  the  penalty 
of  forfeiture  on  the  property  of  a  subject  of  a  co-ally  engaged 
in  a  trade  with  a  common  enemy,  and  thereby  affording  him 
aid  and  comfort,  whilst  the  other  ally  was  carrying  on  a  severe 
and  viorous  warfare.  It  would  be  contrary  to  the  implied 


1  Kent,  Com.  on  Am.  I.a-,s,  vol.  i.  p.  66  ;  the  '  Rapid,'  8  Crunch  A\, 
155;  Potts  ?'.  Bell,  8  Term  A\,  548;  the  'Venus,'  4  AW;.,  355;  the 
'Carolina,'  6  AW;.,  336  ;  the  '  Bella  Giuditta,'  cited,  i  AW>.,  147. 

It  was  enacted  by  the  17  and  18  Viet.  c.  123  (passed  at  the  time  of 
the  Crimean  war,  1854),  that  if  any  person  within  the  British  dominions, 
or  any  British  subject  in  any  foreign  country,  should  wilfully  or  knowingly 
take,  acquire,  become  possessed  of,  or  interested  in,  any  storks,  funds, 
scrip,  bonds,  debentures,  or  securities  for  money,  which,  since  Man  h  29, 
1854,  had  been,  or  which,  during  the  continuance  of  hostilities  as  afore- 
said, should  be  created,  entered  into,  or  secured  by  or  in  the  name  of  the 
C.overnmcnt  of  Russia,  or  any  person  or  persons  on  its  behalf,  every 
person  so  taking,  acquiring,  becoming  possessed  of,  or  interested  in  any 
such  stocks,  funds,  scrip,  bonds,  or  debentures  as  aforesaid,  should  be 
-uilly  of  .1  MII  demeanour.  This  did  not  apply  to  the  case  of  a  claim  on 
the  estate  of  a  deceased  person,  nor  to  an  execution  for  debt,  nor  to  an 
interest  in  a  bankrupt's  estate,  nor  to  Russian  ('.ovcminent  notes  used  in 
cm  ulaln  Hi. 

'   Antoini-  i'.  Men-head,  o  T<ni>it<>it  AV/.,  p.  257,  and  see  /'<>*/.,  vol.   ii. 
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treaties  as  an  affirmative  of  common  right,  or  the  public  law 
of  Europe.  Vattel  also  says  that  the  sovereign  who  declares 
war  cannot  detain  those  subjects  of  the  enemy  who  are  within 
his  dominions,  at  the  time  of  such  declaration,  and  that  they 
arc  to  be  allowed  a  reasonable  time  to  withdraw,  because, 
by  permitting  them  to  enter  his  territories,  he  tacitly  pro- 
mised them  protection,  and  security  for  their  return.  The 
current  of  opinion,  however,  is  in  favour  of  the  doctrine  that 
the  general  rigJit  still  exists  as  a  rule  of  law,  though  its  exer- 
cise has  been  limited  and  modified  by  usage  and  conventional 
law,  and  by  municipal  ordinances  and  regulations.1 

§  14.  In  England  it  was  provided  by  Magna  Charta,  that  I^ws  of 
upon  the  breaking  out  of  war,  foreign  merchants  found  in 
England,  and  belonging  to  the  country  of  the  enemy,  should 
be  attached,  '  without  harm  to  body  or  goods,'  until  it  be 
known  how  English  merchants  were  treated  by  the  enemy. 
This  seems  to  have  been  a  common  rule  of  equity  among  all 
the  northern  nations  ;  for  we  learn  from  Stiernhook,  that  it 
was  a  maxim  among  the  Goths  and  Swedes,  Quani  legcin 
exteri  nobis  posuere,  eandem  illis  poncmus.  By  the  statute  of 
27  Edward  III.,  c.  17,  foreigners  were  to  have  convenient 
warning  of  forty  days,  by  proclamation,  to  depart  the  realm 
with  their  goods.  This  statute  is  more  definite  in  terms  than 
Magna  Charta,  which  has  been  supposed  to  apply  only  to 
merchants  absolutely  domiciled  in  England.  The  Act  of 
Congress  of  July  6,  1798,  authorised  the  President,  in  case  of 
war,  to  direct  the  conduct  to  be  observed  towards  subjects 
of  the  hostile  nation,  being  aliens  and  within  the  United 
States,  and  in  what  case  and  upon  what  security  their  resi- 
dence should  be  permitted  ;  and  provided  '  for  the  recovery, 
disposal,  and  removal  of  their  goods  and  effects,  and  for  their 
departure.'  This  Act  is,  however,  considerably  restricted,  by 
the  decision  of  the  Supreme  Court,  in  the  case  of  Brown  v. 
The  United  States.2  By  the  Spanish  decree  of  February 
1829,  making  Cadi/  a  free  port,  it  was  declared  that,  in  the 
event  of  war,  foreigners  who  had  established  themselves  there 
for  the  purpose  of  commerce,  becoming  alien  enemies  by 
means  of  war,  were  to  be  allowed  a  proper  time  to  withdraw, 

1  Kent,  Coin,  o/t  Am.  I.a-;s,  vol.  i.  p.  56;  V.ittrl,  /V<<//  ,/,-s  (/<y/.r,  liv. 
Hi.  Hi.  iv.  §  63;  Kmrn-on,  /'/-///A'  i/t's  A\MI>-<I/I<I-\,  <  li.  \ii.  sec.  35; 
I'.ynkrrshork,  fJi/i,-.\/.  Jur.  /'///'..  <  ;ip.  n.  §  7. 

-    §    17,  infra. 
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former  times,  this  right  was  exercised  with  great  rigour,  but 
it  has  now  become  an  established,  though  not  inflexible,  rule 
of  international  law,  that  such  property  is  not  liable  to  con- 
fiscation as  a  prize  of  war.  This  rule,  says  Chief  Justice 
Marshall,  '  like  other  precepts  of  morality,  of  humanity,  and 
even  of  wisdom,  is  addressed  to  the  judgment  of  the  sove- 
reign—  it  is  a  guide  which  he  follows  or  abandons  at  his  will  ; 
and,  although  it  cannot  be  disregarded  by  him  without 
obloquy,  yet  it  may  be  disregarded.  It  is  not  an  immutable 
rule  of  law,  but  depends  on  political  considerations,  which 
may  continually  vary.'  Wheaton  says  that  in  the  recent 
maritime  wars  commenced  in  Great  Britain  it  has  been  the 
constant  usage  to  seize  and  condemn,  as  droits  of  admiralty, 
the  property  of  the  enemy  found  in  its  ports  at  the  breaking 
out  of  hostilities,  and  that  this  practice  does  not  appear  to 
have  been  influenced  by  the  corresponding  conduct  of  the 
enemy  in  that  respect.  The  English  text-writers,  down  to 
the  beginning  of  the  war  of  1854  with  Russia,  continued  to 
maintain  the  existence  of  the  right  to  seize  and  condemn,  not 
only  as  a  general  right  of  war,  but  as  one  which  could  be 
exercised  by  the  crown,  without  any  express  act  of  parlia- 
ment to  sanction  it.1 

§  1 6.   Debts  contracted  before  the  declaration  of  war,  and 

in  October  1853,  a  notice  was  issued  by  the  latter  government  to  the 
effect  that,  as  the  Porte  had  not  imposed  an  embargo  on  Russian  vessels 
in  its  ports,  «S:c.,  the  Russian  government,  on  its  part,  granted  liberty  to 
Turkish  vessels  in  its  ports  to  return  to  their  destination,  till  the  loth 
(22nd)  of  November.  After  the  declaration  of  hostilities  by  France  and 
England  against  Russia,  similar  declarations  were  made  by  these  powers. 
That  of  France,  dated  March  27,  1854,  declares  :  'Art.  I.  Six  weeks  from 
the  present  date  are  granted  to  Russian  ships  of  commerce  to  quit  the 
ports  of  France.  Those  Russian  ships  which  are  not  actually  in  our 
ports,  or  which  may  have  left  the  ports  of  Russia  previously  to  the  decla- 
ration of  war,  may  enter  into  French  ports,  and  remain  there  for  the 
completion  of  their  cargoes,  until  the  9th  of  May,  inclusive.'  The  decla- 
ration of  England,  to  the  same  effect,  was  dated  March  29,  1X54.  Still 
further  indulgences  were  afterward  declared  to  Russian  vessels,  which 
had  sailed  prior  to  May  15,  1854,  for  English  and  French  ports.  Russia 
allowed  English  and  French  vessels  six  weeks  from  April  25,  1854,  to 
take  (in  board  their  cargoes  and  sail  from  Russian  poitsin  the  lllack  Sea, 
the  Sea  of  Azoff,  and  the  Ualtic,  and  six  weeks  from  the  opening  of  navi- 
gation to  leave  the  ports  of  the  White  Sea.  See  also  the  I'aris  Mt»iitcu>\ 
March  28,  1854  ;  London  iJur.Ttfc,  April  18,  1854  ;  ('<'//;'•  AT.,  33  t'o/itf., 
//.  A'.  \o.  103,  p.  5  ;  Circnl,iiri-  tin  Ministic  dc  !,i  M,irittc,  Annitah\\  >.\  i  ., 
1853-4,  app.  v.  pp.  913,  926,  928. 

Wheaton,  l-J,-»i.  Int.  /.</7>>,  p.  iv.  rli.  i.  §  I  I  ;  Urown  7'.  The  Tinted 
States,  ,X  Cniinli.  A'.,  123;  Klulx  r,  /)r«it  ,/,-\  dens,  §§  250  252  ;  Moser, 
Versucli,  &c.,  b.  ix.  §§  49-60  ;  Vattel,  I >n>it  t/<-\  </<v/\,  hv.  iii.  ch.  iv.  §  63  ; 
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faith;   for  Strangers  trusted    hi-   government    or   subje<  t-  only 
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observed    Emerigonand  Martei  ••  ate  tin  -ame  il-.ctrine. 

The  (jue-tioii  i-^  also  most    ably  disc  u-M-d  by   1  lamilton  in  the 
numbers  <,f  ( 'amillu-,  published  in   I  7-  /;. 

The  Supreme  Court  of  the  L'nited  States  has  deeided  that 
the  riidit,  stricti  jure,  still  exists  as  a  settled  and  undoubted 
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would  not  confiscate  \\ithout  an  act  of  the  legislative  pi.ui-i- 
i!i  i  larin;^  its  uill  that  su<  h  propert\-  should  be  condemned. 
.Mr.  justice-  Story  dissented  in  a  most  able  and  learned  « .pinion, 
rhillimore  makes  a  distinction  between  debts  due  from  the 
St.ite,  in  its  coj-p.-rate  lapaeity.  to  individuals  money  in- 
\e-tc-d  in  the  public  funds  and  the-  like  and  pri\ate  debts 
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of  individuals  of  the  one  State  to  individuals  of  the  other. 
While  admitting  that  private  debts  may  be  confiscated,  stricti 
jure,  although  modern  custom  is  opposed  to  the  exercise  of 
that  right,  he  says  that  the  opinion  of  Vattel,  Emerigon  and 
Martens,  against  the  lawfulness  of  confiscating  those  due  from 
the  State  to  enemy's  subjects,  '  now  may  happily  be  said  to 
have  no  gainsayers.'  Wildman  says  :  '  It  will  not  be  easy  to 
find  an  instance  where  a  prince  has  thought  fit  to  make  repri- 
sals upon  a  debt  due  from  himself  to  private  men  ;  there  is  a 
confidence  that  this  will  not  be  done.  A  private  man  lends 
money  to  a  prince  upon  the  faith  of  an  engagement  of  honour, 
because  he  cannot  be  compelled,  like  other  men,  in  an  adverse 
way  in  a  court  of  justice.  So  scrupulously  did  England, 
France,  and  Spain  adhere  to  this  public  faith,  that  during  war 
they  suffered  no  inquiry  to  be  made  whether  any  part  of  the 
public  debts  was  due  to  subjects  of  the  enemy,  though  it  is 
certain  many  English  had  money  in  the  French  funds,  and 
many  French  had  money  in  ours.'  With  respect  to  the  con- 
fiscation of  private  debts,  the  same  author  considers  that  the 
rigid  rule  of  Grotius  and  Bynkershoek  has  been  more  or  less 
mitigated  by  the  wise  and  humane  practice  of  modern  times. 
'  By  the  (repealed)  34  Geo.  3,  c.  79,'  he  says,  '  the  transmis- 
sion of  money  due  to  the  enemy  was  prevented  ;  the  money 
itself  was  called  in,  secured,  and  kept  for  those  to  whom  it 
was  due,  until  the  return  of  peace  should  enable  them  to 
receive  it.'1 

1  Wildman,  Int.  Lain',  vol.  ii.  pp.  10,  n  ;  Cicero,  DC  Off.,  lib.  iii.  cap. 
xxvi.  ;  Grotius,  DC  Jure  Bell,  ac  Pac.,  lib.  i.  cap.  i.  §  6  ;  lib.  iii.  cap.  vii.  §§ 
3,  4  ;  Puffendorf,  De  Jur.  Nat.  et  Gent.  lib.  viii.  caps.  vi.  xix.  xx.  xxiii.  ; 
Bynkershoek,  Oitcrst.  Jur.  Pub.,  lib.  i.  cap.  vii.  ;  Yattel,  Hnnt  </cs  dens, 
liv.  iii.  ch.  v.  §  77  ;  Hamilton,  The  Federalist,  Caiiiil/its,  Nos.  18  23  ; 
Brown  v.  The  United  States,  8  Crunch.  R.,  i  10  ;  I'hillimore,  On  Int. 
Laiu,  vol.  iii.  §§  87-89,  and  see  vol.  ii.  ch.  xxiv. 

The  Congress  of  the  Confederate  States  enacted,  in  August  1 86 1,  that 
property  of  whatever  nature,  except  public  stocks  and  securities,  held  by 
an  alien  enemy  since  May  21  of  that  year,  should  be  sequestrated  and 
appropriated  as  directed  by  the  Act.  Further,  the  Attorney-General  of 
the  Confederate  States  declared  that  all  persons  uho  had  a  domicil  within 
the  States,  with  which  the  Confederate  ( '.o\ -eminent  was  at  war,  were 
subject  to  the  provisions  of  the  Act.  Lord  John  Russell  instructed  the 
Ilritish  Consul  to  remonstrate  strongly  with  the  Secretary  of  State  of 
the  so-called  Confederate  States,  on  the  hardship  and  injustice  of  the  Act 
as  regarded  neutrals,  insisting  thai  the  modem  rule  of  international  usage 

that  the  property  and  debts  of  an  enemy,  at  the    lie-inning    of  hostilities, 
were  not  liable  to  be  confiscated  as  pri/e   of  uar,  applied  \\ith    still    more 

force  in  a  (i\il  war  between  diiien-ui    p. MI,  of  a  confederation,  during 
whose  union  the  subjects  of  foreign  States  wen    invited  to  settle  indis- 
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therefore,  lay  it  down  as  a  principle   of  public   law,  so  far  as 
the  same  is  understood  and  declared  by  the  highest  judicial 
authorities  in  this  country,  that  it  rests  in  the  discretion  of  the 
legislature  of  the  union,  by  a  special  law  for  that  purpose,  to 
confiscate  debts  contracted   by  our   citizens,  and  due  to  the 
enemy  ;  but,  as  it  is  asserted  by  the  same  authority,  this  right 
is  contrary  to   universal   practice,  and   it  may,  therefore,  well 
be  considered  as  a  naked  and  impolitic  right,  condemned  by 
the  enlightened  conscience  of  modern  times.'     On  this  ques- 
tion,   Wheaton    remarks  :    '  In  respect   to    debts    due    to  an 
enemy,   previously  to  the   commencement   of  hostilities,  the 
law  of  Great  Britain  pursues  a  policy  of  a  more  liberal,  or  at 
least,  of  a  wiser   character,  than  in  respect  to  droits  of  admi- 
ralty.    A  maritime  power,  which  has  an  overwhelming  supe- 
riority, may  have  an  interest,  or  may  suppose  it  has  an  interest, 
in  asserting  the  right  of  confiscating  enemy's  property,  seized 
before   an   actual  declaration  of  war  ;  but  a  nation  which,  by 
the   extent   of  its  capital,  must   generally  be  the  creditor  of 
every  other  commercial  country,  can  certainly  have  no  interest 
in   confiscating  debts  due  to    an    enemy,  since  that  enemy 
might,  in  almost  every    instance,   retaliate  with  much  more 
injurious  effect.      Hence,  though  the  prerogative  of  confiscat- 
ing such  debts,  and  compelling  their  payment  to  the  crown, 
still    theoretically    exists,    it    is    seldom    or    ever    practically 
exerted.     The  right   of  the  original  creditor  to  sue  for  the 
recovery  of  the  debt  is  not  extinguished ;  it  is  only  suspended 
during  the  war,  and   revives    in   full   force  on   the  restoration 
of  peace.      Such,  too,  is   the  law  and   practice  in   the   United 
States.     The  debts  due  by  American  citizens  to  British  sub- 
jects before  the  War  of  the  Revolution,  and  not  actually  con- 
fiscated, were  judicially  considered  as   revived,  together  with 
the  right  to  sue  for  their  recovery  on  the  restoration  of  peace 
between  the  two  countries.'      In  the  United  States,  time  docs 
not  run  against  a  creditor  during  the  war  ;  but  it  is  otherwise 
in    England.1      By   the   treaty  of    1794,  between    the    United 
States   and    Great    Britain,    it   was   stipulated   that  debts  due 
from  individuals  of  the  one  nation  to  individuals  of  the  other, 

justly  contracted,  with  the  Power  which  \v;is  for  the  time  her  enemy.    ^Sir 
Tr.ivers  Twiss,  Lttic  of '  .\'<itio/is,  vol.  ii.,  I  12.) 

1  Hanger   7'.    Abbott,  6  //W//.,  532;    De  Wahl   i1.   iJraunc,   25   L.J. 
Ex.,  3-13. 
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Court  of  King's  Bench  determined  that  this  Ordinance  was 
not  a  legal  defence  to  a  suit  in  England  for  such  a  debt,  not 
being  conformable  to  the  usage  of  nations  ;  the  text-writers 
having  condemned  the  practice,  and  no  instance  having  oc- 
curred of  the  exercise  of  the  right,  except  the  Ordinance  in 
question,  for  upwards  of  a  century.  It  has  been  justly  ob- 
served that  between  debts  contracted  under  the  faith  of  Jaws, 
and  property  acquired  on  the  faith  of  the  same  laws,  reason 
draws  no  distinction  ;  and  the  right  of  the  sovereign  to  con- 
fiscate debts  is  precisely  the  same  with  the  right  to  confiscate 
other  property  found  within  the  country  on  the  breaking  out 
of  the  war.  Both  require  some  special  act  expressing  the 
sovereign  will,  and  both  depend,  not  on  any  inflexible  rule  of 
international  law,  but  on  political  considerations,  by  which 
the  judgment  of  the  sovereign  may  be  guided.'  In  another 
place,  Wheaton  said,  in  reference  to  this  transaction,  '  It  is 
difficult  to  show  a  reasonable  distinction  between  debts  con- 
tracted under  the  public  faith  in  time  of  peace,  and  property 
found  in  the  enemy's  territory  on  the  breaking  out  of  the  war, 
or  taken  at  sea  before  the  declaration  of  hostilities.'  The 
amount  of  Danish  property  condemned  by  the  British  govern- 
ment in  1807,  as  droits  of  admiralty,  was  computed  at  one 
million  two  hundred  and  sixty-five  thousand  pounds,  while 
the  debts  due  to  British  subjects,  sequestrated  by  Denmark, 
amounted  to  only  from  two  hundred  thousand  pounds  to 
three  hundred  thousand  pounds.1 

§  20.  In  the  case  of  the  '  Silesian  Loan,'  a  controversy  The 
arose  between  Great  Britain  and  Prussia,  in  1753,  because 
the  King  of  Prussia  had,  by  way  of  reprisals  for  the  capture 
by  Great  Britain  of  certain  Prussian  vessels,  engaged  in  pro- 
hibited commerce,  confiscated  certain  funds  which  had  been 
lent  to  him  by  English  subjects  on  the  security  of  the 
revenues  of  Silesia,  and  which  he  had,  under  the  treaties  of 
Breslau,  Berlin,  and  Dresden,  1742,  personally  bound  himself 
to  repay.  Prussia  was,  at  the  time  of  the  capture  of  the 
ships,  at  peace  with  Great  Britain.  The  principles  laid  doun 
by  Great  Britain  in  the  above  controversy,  with  respect  to 
reprisals,  and  to  the  injustice  of  confiscating  private  debts  to 
meet  public  claims,  met  with  universal  appnnal.- 

1  Wheaton,  w<yW. 

2  The  history  of  tin-  1o;m  is  as  follows  : — A  loan  of  So,ooo/.  had  been 
advan>C'l   by   subjects    "t   < '.ic.it    I'.nUm   to   the    Kinprioi   ( 'h.nlcs  VI.  on 
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what  period,  war  shall  be  said  to  have  commenced,  so  as  to 
fix  the  character  of  a  public  enemy  on  the  State  with  which 
it  is  waged.  Where  a  public  declaration  or  manifesto  pre- 
cedes hostilities,  the  war  exists  from  the  time  it  is  declared. 
But  such  a  precedent  declaration  is  not,  as  has  already  been 
stated,  necessary  to  legalise  hostilities  ;  and,  by  modern  usage, 
it  is  sometimes  dispensed  with,  and  the  war  commenced  with- 
out any  public  notice  of  warning.  Not  only  reprisals,  but 

is  the   constant  practice  between  all   the   most  respectable  Powers,  be 

seized  or  stopped  by  way  of  reprisals 

'  It  is  material  to  observe  upon  this  subject,  that  this  debt  on  Silesia 
was  contracted  by  the  late  Emperor  Charles  VI.,  who  engaged  not  only 
to  fulfil  the  conditions  expressed  in  the  contract,  but  even  to  give  the 
creditors  such  further  security  as  they  might  afterwards  reasonably  ask. 
This  condition  has  been  very  ill  performed  by  a  transfer  of  the  debt, 
which  has  put  it  in  the  power  of  a  third  person  to  seize  and  confiscate 
it.  You  will  not  be  surprised,  Sir,  that  in  an  affair  that  has  so  greatly 
alarmed  the  whole  nation,  who  are  entitled  to  that  protection  that  his 
Majesty  cannot  dispense  with  himself  from  granting,  the  King  has  taken 
time  to  have  things  examined  to  the  bottom,  and  that  his  Majesty  finds 
himself  obliged  by  the  facts  to  adhere  to  the  justice  and  legality  of  what 
has  been  done  in  his  courts,  and  not  to  admit  the  irregular  proceedings 
which  have  been  carried  on  elsewhere The  King  is  fully  per- 
suaded that  what  has  passed  at  Berlin,  has  been  occasioned  solely  by 
the  ill-grounded  information  which  his  Prussian  Majesty  has  received  of 
these  affairs,  and  does  not  at  all  doubt  but  that  when  his  Prussian 
Majesty  shall  see  them  in  their  true  light,  his  natural  disposition  to 
justice  and  equity  will  induce  him  immediately  to  rectify  the  steps  which 
have  been  occasioned  by  those  informations,  and  to  complete  the  pay- 
ment of  the  debt  charged  on  the  Duchy  of  Silesia,  according  to  his 
engagement  for  that  purpose. 

'  I  am,  &c.,  &c.,  '  Holies  Newcastle.' 

The  following  is  an  extract  from  the  seventh  proposition  of  the  above- 
mentioned  report  : — '  The  King  of  Prussia  has  engaged  his  royal  word 
to  pay  the  Silesia  debt  to  private  men.  It  is  negotiable,  and  many  parts 
have  been  assigned  to  the  subjects  of  other  Powers.  It  will  not  be  easy 
to  find  an  instance  where  a  prince  has  thought  fit  to  make  reprisals  upon 
a  debt  due  from  himself  to  private  men.  There  is  a  confidence  that  this 
will  not  be  done.  A  private  man  lends  money  to  a  prince  upon  the  faitli 
of  an  engagement  of  honour,  because  a  prince  cannot  be  compelled,  like 
other  men,  in  an  adverse  way  by  a  court  of  justice.  So  scrupulously  did 
England,  France,  and  Spain  adhere  to  this  public  faith,  that  even  during 
the  war  they  suffered  no  inquiry  to  be  made,  whether  any  part  of  the 
public  debts  was  due  to  subjects  of  the  enemy,  though  it  is  certain  many 
English  had  money  in  the  French  funds,  and  many  French  had  money 
in  ours.  This  loan  to  the  late  Emperor  of  Germany,  Charles  VI.,  in 
January  1734-5,  was  not  a  State  transaction,  but  a  mere  private  contract 
with  the  lenders  who  advanced  their  money  upon  the  Emperor's  obliging 
himself,  his  heirs,  and  posterity,  to  repay  the  principal  with  interest,  at 
the  rate,  in  the  manner,  and  at  the  times  in  the  contract  mentioned, 
without  any  delay,  demur,  deduction,  or  abatement  whatsoever.' 

The  matter  was    tinally  settled    in    17^0,   Prussia    agreeing    to   pay   the 
oan,   and   Great    llritain    discharging   < ertain    claims    of  Prussia.       (77ic 
/.":i/i,  DC  Maiieus,  <',///••,'•.  r///V</v.v,  vol.  ii.  p.  ^7.) 
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T    m«>rc   positi\e  ,n,    under    the   sanction    and 

authority  "f  the  •         metimes  pre-  i-«!c  t: 

lion  (.:  and  an  by  its  ntroa-  ti\  •  ain, 

in  i.th<  •  laration  or  manifest!  .   : 

it  .ill,  it    merely  :  the  war.  a      that  betv. 

the  I'nited  States  and  M  '  \i-tiii;^r  fa<t.    Where 

tin-  :;iment  it-elf  has  fixed  no  positi'.      •  •          ,,ni- 

•ncnt  of  hostilities,  either  p  i-t  or  future,  and  where   its 
intentions    are    at    all    doubtful,  t  :iduet    of  individua' 

entitled    to   a    lenient   and    favourable   <  <  )iistru<  ti<  .n.      A    <  "iirt 
will  not.  in  such  demn  property  as  involved  in  t; 

with  the  enemy,  unless  fully  satisfied,  not  only  that  hostil 
existed,  but  that  the  fa   •  public  and  notorious  that  the 

knouled  -;e  of  its  existence  \\as    ju  •  !>e   imputed    to   the 

parties    hyuhoin    the   acts   of  siippo-ed    illegality  were  com- 
mitted or  authorised.     It  would  be  plainly  UHJUSl   ' 
propert\\  or   annul   contracts,  \\'here  reasonable  doubts   exist, 

either  as  to  the  intentions  of  the  government  or  the  know- 
led;.,  <•  of  the  parti- 
:        ,'ard  ;;    22.   The   same   Icnicmy  is   i  ert;iinly  clue   to   neutrals   in 

Where  there  has  been  no  official  de.  laratio- 


war,  and    no  notification    by  manifesto  of  its  actual 
the  conduct  of  neutrals  IS  entitled  t<>  the  m-.st  favourable  con- 
struction,   and    neutral    l>i"op     '          miiot    be    ,  -.ndemned,   f-.r 
violation  of  neutral  duty,  without  proof  that  the  war  d 
was  so  public  and  notorious   that  the   iu-utral    could    not    have 
bi-eii    in    ignorance  of  its   existence.      I'.ut  \\her--    -u<  h    kimw- 
le<!:  :e  is  actually  brought  home  to  him.it  seems  to  Us  to  pi 
him  in  the  sami-  position,  with    respect  t->  tlu-  t  haracti-r  of  his 
act   .as  if  an  official  declaration  or  manifesto  had  been  i-sUed. 
I  laiitefeuille,   however,   thinks    the   declaration   or    manife-to 
absolutely  essential    to   bind    neutrals.      Kven    in    the    case    of 

defensive  war,  supposed  by  Vattel,  where  tin-  party  atta<  k 

rc'i|uir<-d    to    re-pel    hostilities,    belligerent    rights    a«  -rue    as 
>t    the-    enc-m\-    only,    but    not    \\itii    K  •     •       iic-iitrals. 

.     far    a-     they    .  :icerned.    such     hostili;  •        \^c 

\>  if  they  did   not  exist.      Hut  this  view 

not  si;  '     1  i-ithc-r  l>y  reason  •  ;e.' 

\     :      'ar.itioii  of\'.ar  d->es  n<4  //  I        ;iish 

'    !  '  .  HI.  tit.  <  li    i    .    V.i- 
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treaties  between   the  belligerent  States.     Treaties  of  friend-  Effects  of 


ship  and  alliance  are  necessarily  annulled  by  a  war  between  tie 
the  contracting  parties,  except  such  stipulations  as  are  made  war  on 
expressly  with  a  view  to  a  rupture,  such  as  limitations  of  the 
general  rights  of  war,  &c.  So  of  treaties  of  commerce  and 
navigation  ;  they  are  generally  either  suspended  or  entirely 
extinguished  by  a  war  between  the  parties  to  such  treaties. 
All  stipulations,  with  respect  to  the  conduct  of  the  war,  or  with 
respect  to  the  effect  of  hostilities  upon  the  rights  and  property 
of  the  citizens  and  subjects  of  the  parties,  are  not  impaired  by 
supervening  hostilities,  this  being  the  very  contingency  in- 
tended to  be  provided  for,  but  continue  in  full  force  until 
mutually  agreed  to  be  rescinded.  There  are  many  stipula- 
tions of  treaties,  which,  although  perpetual  in  their  character, 
are  suspended  by  a  declaration  of  war,  and  can  only  be  carried 
into  effect  on  the  return  of  peace.  This  subject  has  been 
already  noticed  in  chapter  viii. 

§  24.  We  have  mostly  confined  our  remarks  to  the  effects  On  loc<»i 
of  a  declaration  of  war  upon  belligerent  States  and  their  sub-  cml  laws 
jects  in  their  international  relations.  Its  effects  upon  the 
relations  of  the  citizens  of  a  belligerent  State  with  their  own 
government  belong  to  constitutional  or  municipal  law,  rather 
than  to  general  public  law  ;  any  place,  port,  town,  fortress, 
or  section  of  country  occupied  by  the  enemy,  is,  for  most 
purposes,  regarded  in  law  as  Jwstile  territory,  so  long  as  such 
occupation  is  continued.  If  the  place  so  occupied  were 
previously  neutral,  or  a  part  of  our  own  territory,  it  is  no 
longer  regarded  as  such,  for  it  would  be  absurd  to  suppose 
that  persons  who  are  hostile  themselves,  or  who  are  under 
a  hostile  authority,  are  to  exercise  the  same  civil  rights  as 
neutrals  or  citizens  in  time  of  peace.  The  relations  of  the 
government  to  a  place  or  territory  so  occupied  or  situated, 
are  of  a  military  character,  and  consequently  arc  not  regulated 
by  the  civil  laws,  which  are  made  for  the  condition  of  peace. 
This  change  of  relation,  or  rule  of  government,  does  not 
result  from  anything  in  the  particular  constitution  or  laws, 
but  from  the  fact  of  the  existence  of  war  and  the  hostile 
occupation  of  the  place.  The  same  rule  applies  to  a  place,  or 
district  of  country,  which  is  invaded  or  besieged  by  an  enemy  ; 
the  fact  of  the  invasion  or  bclcaguermcnt  is,  in  itself,  a  sub- 
stitution of  military  for  civil  authority  ;  tin-  absence  of  peace 
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the  lau  1 1;  :uul  the  ]  '"war  substitutes 

military  iiile. 

It  is  n  ry  tn   distinguish  between  Military  ami 

M.I:'.  M!  law  ;  fin   tin    '  very  different      In  (ireat  Britain 

tin-   former  has  only  to  ilo  uith  tin-  land    t  -.tinned  in 

•  f  tin-  Mutiny  Act      now  the  Army  Act   iSSi      and 

in  the  Artii  les  of  \\';ir.       In  the  L'nitcd  State-  the  '  Rules  and 

ofWar'  i    'iistitute  the  Military  law.     This  lau 
equally  in  and  in  war.  and  is  .is  fixed  and  definite  in  its 

.  isjoiis  as  tin-  Admiralty  .  1  Mical.  or  any  other  bra 

;ually  with  them  a  part  of  th  ral  lau   ol 

the  land.    Hut  Martial  law  originates  either  in  the  p-  •  ivc 

of  the  ( 'mu  n,  as  in  ( ireat  Britain,  or  from  the  •  of  the 

ision,   a-    in    other    St    I  it     is    one    of    the    rights    .  <f 

;nty,  an  1    is    .  ntial  t<i  the  existence  of  a  Slat. 

is  the  ri;^rht  t"  ire  or  carry  on  war.     It  is  a  pouer  inherent 

in   (  rmnent,  and    must  led   and    fCCOgni 

1)\-  all  other  ^oxernment-.  It  is  om-  of  the  incidents  of  \\.ir, 
iiuasjon,  <•!'  rebellion;  and  arises  when  there  is  no  time  for 
the  sio\\  and  cumbrous  proceedings  of  the  Civil  law.  Like 
the  pouer  to  take  human  life  in  battle,  it  results  directly  and 
iinn.  iti  1\-  from  the  fact,  that  uar,  in  name  or  in  sub  I 
' 

sj    Jo.    What   is  called   a   <  !e,  i.iration  of   Martial    la\\ .  is  the 
mere  announcement  of  a   fa- t  ;   it  <'.  it  and  cannot  create 

that    fad.      The    .  .'.huh,   in    any    particular    pi. 

justify  the   taking  of  human  life  without    the   interposi; 

;1  tribunals,  and  uillvnit  the  authority  of  the  Civil  ! 
may  justify  the  suspension  ol  the  pouer  of  such  tiibun.ils  and 
the    substitution  ol    Martial  law.       The    law  of  wa: 
many   "I    i^    rule-,    are    merely   the    ie-u!ts    .  ,f    a    paramount 

,tv.     On  this  point  we  quote  the  lai  "fAtton 
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General  Gushing :  '  There  may  undoubtedly  be,  and  have 
been,  emergencies  of  necessity,  capable  of  themselves  to 
produce,  and  therefore  to  justify,  such  suspension  of  all  law, 
and  involving,  for  the  time,  the  omnipotence  of  military 
power.  But  such  a  necessity  is  not  of  the  range  of  mere 
legal  questions.  When  Martial  law  is  proclaimed,  under 
circumstances  of  assumed  necessity,  the  proclamation  must  be 
regarded  as  the  statement  of  an  existing  fact,  rather  than  the 
legal  creation  of  that  fact.  In  a  beleaguered  city,  for  instance, 
the  state  of  siege  lawfully  exists,  because  the  city  is  be- 
leaguered, and  the  proclamation  of  Martial  law,  in  such  case, 
is  but  notice  and  authentication  of  a  fact — that  civil  authority 
has  been  suspended,  of  itself,  by  the  force  of  circumstances, 
and  that,  by  the  same  force  of  circumstances,  the  military  has 

or  disturbance  ;  and  how  far,  in  the  absence  of  any  constable,  or  other 
peace  officer  at  all,  the  military  would  be  justified  in  proceeding  to 
suppress  any  riot  which  might  break  out.' 

Opinion  : — '  I  understand  the  disturbances  here  meant  be  such  as 
amount  to  the  legal  description  of  riots.  The  word  "disturbance"  has 
no  legal  and  appropriate  meaning,  beyond  a  mere  breach  of  the  peace, 
which  is  not,  however,  the  sense  in  which  the  word  is  used  in  this  case, 
the  case  plainly  importing  a  breach  of  the  peace  by  an  assembled 
multitude. 

'  In  case  of  such  sudden  riot  and  disturbance,  as  above  supposed,  any 
of  his  Majesty's  subjects,  without  the  presence  of  a  peace  officer  of  any 
description,  may  arm  themselves,  and,  of  course,  may  use  ordinary 
means  of  force  to  suppress  such  riot  and  disturbance.  This  was  laid 
down  in  my  Lord  Chief  Justice  Popham's  Reports,  121,  and  Keeling,  76, 
as  having  been  resolved  by  all  the  judges  in  the  39th  of  Queen  Elizabeth 
to  be  good  law,  and  has  certainly  been  recognised  in  Hawkins  and  other 
writers  on  the  Crown  Law,  and  by  various  judges  at  different  periods 
since. 

'  And  what  his  Majesty's  subjects  may  do  they  also  ought  to  do  for 
the  suppression  of  public  tumult,  when  an  exigency  may  require  that 
such  means  be  resorted  to.  Whatever  any  other  class  of  his  Majesty's 
subjects  may  allowably  do  in  this  particular  the  military  may  unques- 
tionably do  also.  By  the  common  law  every  description  of  peace 
officer  may,  and  ought,  to  do  not  only  all  that  in  him  lies  towards  the 
suppression  of  riots,  but  may,  and  ought  to,  command  all  other  persons 
to  assist  therein.  However,  it  is  by  all  means  advisable  to  procure  a 
justice  of  the  peace  to  attend,  and  for  the  military  to  ;u -t  under  his 
immediate  orders,  when  such  attendance  and  the  sanction  of  such  orders 
can  be  obtained,  as  it  not  only  prevents  any  disposition  to  unnecessary 
\iolence  on  the  part  of  those  who  act  in  repelling  the  tumult,  but  it 
induces  also,  from  the  known  authority  of  such  magistrates  a  more  ready 
submission  on  the  part  of  the  rioters  to  the  measures  used  for  thai 
purpose  ;  but  still,  in  cases  of  great  and  sudden  emergency,  the  military, 
as  well  as  all  other  individuals,  may  act  without  their  presence,  or 
without  the  presence  of  any  other  peace  officer  whatsoever 
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hail  (!•  '  ".•    •   it,  without  having  authoritatively  assumed, 

th«-  -upreme  control  of  affairs  in  the  f  the  public  sal 

.tion.      Such,  it  would    M-< -in,  is   the  tine  explana- 
tioii   of  the   proclamation  of   Martial    law  at    New  Orleans   by 

General  l.uk-on.'    The  declaration,  or  exercise  of  martial  law 

in    a    f"ivi;.;n    country,    by    the    commander   of   an    invading, 

occupying,  or  conquering  army,  is  an  clement  of  theywj  /v///.1 

Court  of  ',".    Martial     law.    in     Ln^land,    I  .     :  •.     the 

the  Con-     ;uu.jrnt  C,,urt  ,  ,f  the  Con-!  M!  Marshal,  which  in  time  . -f 

•  table  and 

Manh»l      u  ar  followed  in  tin-  wake  of  the  army  and  punished  all  often 

in  a  summary  manner  that  is,  not  according  to  the  Common 
I  A  of  the  realm,  hut  according  to  the  Civil  (or  rather  Con- 
tinental law.  The  Coii-table  and  Mar-hal  had,  by  virtu- 
their  coinmissii.n,  '  jileiiam  pote-tatcm  et  am  toritatem  ad 
co^nosccndum  et  pn  ucdciulum  in  omnibi.  •  in^ulis  caiisis 
ct  ne^otiis  ilr  ct  super  crimine  l.f-.i  |  ids,  set]  i]>sius 

OCCasione,  CXterisque  caiisi-,  (HiibuscuiKiue  .  .  .  summarie  (  t 
de  piano,  sine  .stn  pitu  et  fi^ura  judicii  sola  facti  veritate  in- 
s-pecta.'  ( '•  immanders-in-chief  ha\  e  exercised  similar  p.  >\\ 
by  virtue  of  commissions  from  the  Crown  ;  the  rules  of  the 
Constable  and  Marshal's  Court  are  to  be  found  in  '  The 
Black  Hook  of  the  Admiralty,'  vol.  i.  p.  282.  It  is  evident 
that  the  summary  procedure  of  the  Marshal's  Court,  in  the 
cxerci-i-  of  Martial  law,  cannot  be  made  u-e  of  in  time  >  \ 
peace  when  the  Kind's  c.  .urts  are  <  .pen.  The  judgment  against 
l-'.dmund,  Earl  Of  Kent,  Condemned  to  death,  by  court  martial, 
in  the  fifteenth  year  of  Kdwanl  1 1. .\\.i-  reversed  in  Parliament 
because  the  l-'.arl  had  been  taken  in  time  of  peace,  '  when  the 
Chancery  and  other  courts,  holding  pleas  of  the  I .,  ,rd  Kin^, 
were  open,  in  which  law  miidit  be  administered  to  anyone,  as 
it  was  accustomed  to  he  ;  nor  was  the  Lord  KiiiL,r  ever,  during 

that  time,  mounted  on  horse,  with  banners  unfurled  i.e  t<> 

war    '      Martial    lau    has    been    recognised    by    many    Acts    of 

Parliament,  among  others  by  $9  Geo   [II.  <     11    Ir.  Acl 

(  ,      ,  III.  C  II  7,  and  ^  \\'ill.   I V.  C.  .}.      Lord    1  I  .  •  In 

matters   Civil,  for  which  there  is  no   remedy  by  the   Common 
laws,  the   military  jurisdiction   continues  as  well  after  the  war 
•he    time  of  it  ;    for  ///<//  f><irt  of  the  jurisdiction  of 
the  Constable  and    Marshal    stands   still,  notwithstanding   t; 

1    (  u  lun,  '  '.  .V  A  i.    |.[>. 
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war  determines,  as  concerning  right  of  prisoners  and  booty, 
military  contracts,  ensigns,  &c.' l  A  number  of  instances  are 
cited,  where  the  court  took  cognisance  of  cases  of  goods  taken 
beyond  the  seas,  of  prisoners,  of  hostages,  ransom,  &c.,  and 
where,  during  the  minority  of  the  Constable  of  England,  his 
authority  to  try  such  cases  was  delegated  to  others  by  special 
commission.  Henry  VIII.  abolished  the  office  of  Constable. 
The  statute  of  Richard  II.  enacts,  '  To  the  Constable  it  per- 
taineth,  to  have  cognisance  of  contracts  touching  deeds  of 
arms  and  of  war  out  of  the  realm,  and  also  of  things  that 
touch  war  within  the  realm,  which  cannot  be  determined  nor 
discussed  by  the  Common  law,  with  other  usages  and  customs 
to  the  same  matters  pertaining.'  It  will  be  noticed  that  the 
word  '  Marshal '  is  not  employed  in  the  above  sentence, 
although  the  statute  clearly  refers  to  the  '  court  of  the  Con- 
stable and  Marshal.'  Those  two  persons  presided  over  it  as 
judges.  The  Earl-  Marshal  frequently  held  the  court  alone  2 

1  There  is  a  direct  instance  of  the  exercise  of  this  jurisdiction  in  a 
manuscript  treatise  of  Lord  Hale,  in  Lincoln's  Inn  Library,  headed, 
'  Upon  certain  petitions  of  late  exhibited  in  the  Court  of  Chivalry  there 
have  been  raised  divers  questions  of  law.' 

;  Thomas,  Duke  of  Norfolk,  as  marshal,  held  a  court  for  the  trial  of 
the  Lincolnshire  rebels  in  1535,  being  twenty  years  after  the  extinction 
of  the  constableship.  Nor  was  the  jurisdiction  of  that  court  in  the  least 
contested.  (Gilbert,  Hist,  of  Reform,  i.  lib.  iii.)  In  1622,  in  consequence 
of  the  jurisdiction  of  the  earl  marshal  being  questioned  by  two  de- 
fendants (Brook  and  Treswell),  the  Lords  of  the  Council  were  required 
by  James  I.  to  investigate  and  determine  the  issue.  All  parties  were 
commanded  to  be  present.  Their  lordships  determined  that  the  authority 
of  the  earl  marshal  severally,  as  well  as  jointly  with  a  high  constable, 
was  fully  set  forth,  and  that  the  authorities  were  so  very  good  that  it  was 
plain  the  earl  marshal  was  a  judge,  and  had  power  of  judicature  in  the 
vacancy  of  a  constable,  as  well  as  with  the  constable,  and  that  there  had 
been  as  much  said  to  prove  the  authority  of  that  court  as  could  be  said 
for  any  court  in  Westminster  Hall.  On  this  report  the  King  issued  his 
commission  on  the  ist  of  August  following,  and  declared  that  'the  con- 
stable and  marshal  were  joint  judges  together,  and  several  in  the  vacancy 
of  either,'  and  commanded  the  earl  marshal  from  henceforth  to  proceed 
'  in  all  causes  whatsoever  whereof  the  court  of  constable  and  marshal 
ought  properly  to  take  cognisance,  as  judicially  and  definitively  as  any 
constable  or  marshal  of  this  realm,  either  jointly  or  severally,  hitherto 
has  done.'  This  court  followed  the  rules  of  Civil  Law,  but  '  the  Course 
and  Custom  of  Chivalry  and  Arms'  governed  all  cases  for  which  that 
law  was  found  wanting.  In  1702,  the  laughable  decision  in  Chambers  v. 
Jennings  (7  Me,/.  A'./.,  125),  that  this  court,  not  bein^  a  court  of  record, 
could  neither  fine  nor  imprison,  inflicted  an  irreparable  injury  on  its 
authority.  Nevertheless  this  court  (although  slumbering)  may  still  exist. 
The  statute  defining  its  jurisdiction  is  unrcpcaled.  The  marshal  was 
judge  of  all  army  causes  ;  but  if  the  suit  could  not  be  decided  according 
to  the  principles  of  Civil  law  it  was  left  to  a  personal  combat,  wlm  h 

\  \  j 
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parliament  is  required  to  precede  such  declaration,  although 
it  is  usually  followed  by  an  Act  of  indemnity,  when  the 
disturbances  which  called  it  forth  are  at  an  end,  in  order  to 
give  constitutional  existence  to  the  fact  of  Martial  law.1 

§  29.  Martial  law  is  not  mentioned  by  name  in  the  con-  Martial 


stitution  or  statutes  of  the  United  States,  nor  is  there  much  * 


light  thrown  upon  the  subject  by  the  constitutions  and  laws  States 
of  the  several  States  of  the  Union,  or  the  decisions  of  its 
courts.  It  is  true  that  the  Constitution  recognises  the  fact 
that  there  may  be  cases  of  rebellion  and  invasion,  but  it  has 
made  no  general  provision  for  the  supposable  or  necessary 
incidents  to  such  a  condition  of  affairs.  The  only  clause 
having  direct  relevancy  to  this  subject  is  the  declaration  that 
'  the  privilege  of  the  writ  of  Jiabeas  corpus  shall  not  be  sus- 
pended, unless  when,  in  case  of  rebellion  or  invasion,  the 
public  safety  may  require  it.'  Now,  the  suspension  of  the 
writ  of  habeas  corpus  is  not  in  itself  a  declaration  of  Martial 
law  ;  it  is  simply  an  incident,  although  a  very  important  inci- 
dent, to  such  declaration.  In  other  words,  the  incident  is  con- 
stitutionally provided  for,  while  the  substance,  or  general 
principle,  is  merely  recognised,  but  in  no  other  manner  alluded 
to.  Probably  the  framers  of  that  instrument  saw  the  difficulty 
of  attempting  to  regulate,  by  any  fixed  rules,  that  which 
results  from  paramount  necessity  alone,  and  which,  from  its 
very  nature,  is  scarcely  susceptible  of  minute  regulation. 
Practically,  in  England  and  the  United  States,  the  essence  of 
Martial  law  is  the  suspension  of  the  privilege  of  the  writ  of 
habeas  corpus  —  that  is,  the  withdrawal  of  a  particular  person, 
or  of  a  particular  place  or  district  of  country,  from  the  authority 
of  the  civil  tribunals.  A  mere  declaration  of  Martial  law,  no 
matter  how  much,  '  in  case  of  rebellion  or  invasion,  the  public 
necessity  may  require  it,'  would  be  utterly  useless  unless 
accompanied  by  a  suspension  of  the  privileges  of  the  writ  of 
habeas  corpus  ;  for  if  the  local  civil  authorities  were  permitted,  in 
such  a  case,  to  enforce  this  writ,  they  might,  and  some  probably 
would,  render  the  military  powerless  to  provide  for  'the  public 
safety.'  Hence,  in  the  United  States,  the  two  —  Martial  law 

1    Block,  Die.  tic  r  Admin.  /•><///<.  -//V.  passim  ;  Ksc  i  i.  he,  I  lie.  </<•  I  .eg.  y 

Jitrisf»  Hi/i'tti'iii,  passim  ;  Gushing,  (l/>inii<n~i  <>f  I  \S.  Attys.  (i,  ///.,  v<>].  viii. 

pp.  366   et    seq.  ;   Stcpln-n,  (  '<>/>i>iit-/it<tn'i  v,  vol.  ii.  p.  (•<  u  ;    1  I.  MIS.  ml,  /',/;-/. 

/>t-/'.,  \.  S.,  vol.  xi.  ;  third  srrics,  vol.  CXV.  :  <ir;mt  V.  limild.  2  II.  ttlackst 

A'.,  0,8  :   liowycr,  Universal  Public  Ln^1,  \>.  474 
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.ind    the    suspension    of   the   writ-    although    diffcrh         .      the 
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rendered  these  decisions  seem  to  have  overlooked  the  fact 
that  war,  resulting  from  rebellion  or  invasion,  is,  from  its  very 
nature,  a  substitution  of  military  for  civil  authority.    That  the 
latter  authorities  do  not  and  cannot  perform  their  ordinary 
functions,  is  to  be  presumed  from  the  fact  that  war  exists,  for 
if  the  courts  could  enforce  the  laws  there  would  be  no  occasion 
for  the  action  of  the  military  power,  and  there  could  be,  con- 
stitutionally and  legally,  no  war.     Moreover,  when  a  military 
force  is   called  out  to  repel  an  '  invasion,'  or  to  suppress  a 
'  rebellion,'  it  is  not  placed  under  the  direction  of  the  judiciary, 
but  under  that  of  the  executive.     Suppose  the  military  force, 
legally  and  constitutionally  called  into  service  for  the  purposes 
indicated,  should  find  it  necessary,  in  the  course  of  its  military 
operations,  to  occupy  a  field  or  garden,  or  to  destroy  trees  or 
houses  belonging  to  some  private  person,  can  a  court,  by  in- 
junction, restrain  them  from  committing  such  waste  ?     It  can 
do  so  in  time  of  peace  ;  and  if  its  powers  are  to  continue  in  time 
of  war,  the  judiciary,  and  not  the  executive,  will  command  the 
army  and  navy.    The  taking  or  destroying  of  private  property 
in  such  cases  is  a  military  act  —  an  act  of  war,  and  must  be 
governed  by  the  laws  of  war  ;  it  is  not  provided  for  by  the 
laws  of  peace.     In  the  same  way,  a  person  taken  and  held 
by  the  military  forces,  whether  before,  or  in,  or  after  a  battle, 
or  without  any  battle  at  all,  is  virtually  a  prisoner  of  war.1 
During  the  administration  of  President  Washington,  in  the 
Pennsylvania  'Whisky  Insurrection'  of  1794  and   1795,  the 
military  authorities    engaged   in    suppressing   it   disregarded 
the  writs  which  were  issued  by  the  courts  for  the  release  of 
the  prisoners  who  had  been  captured  as  insurgents.     General 
Wilkinson,  under  the  authority  of  President  Jefferson,  during 
the  Burr  conspiracy  of  1806,  suspended  the  privilege  of  this 
writ,  as  against  the  Superior  Court  of  New  Orleans.     General 
Jackson  assumed  the  right  to  refuse  obedience  to  the  writ  of 
habeas  corpus,  first  in   New  Orleans,  in    1814,  as  against  the 
authority  of  Judge  Hall,  when  the  British  army  was  approach- 
ing that  city  ;  and  afterwards  in  Florida,  as  against  the  autho- 
rity of  Judge  Fromcntin.    The  case  of  General  Wilkinson  was 
brought  directly  to  the  notice  of  Congress,  but  as  that  body 


1  Luther  7'.  I'.orden,  7  Hoic.  A'.,  i  ;  Martin  v.  Molt,  12  \\'lic<tt.  A'.,  19  ; 
Story,  Com.  on  the  Constitution,  §  1342  ;  Johnson  ?'.  Duncan  et  al.,  3 
Mnrtin  A'.,  O.  S.,  p.  530. 
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•   •  'I    1  '.it  h.mii-iit,  .mil    lh;it    tin-  I  '.1    of 

Ijul   tli'  '          '1   l>y   :'  '• 

th.it  'liilnti'iii  in'  '  <1  to  t:  \\.ir. 

M.i  j  iey,  /.  •'..  ii.  p.   - 
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CHAPTER   XVIII 

MEANS   AND    INSTRUMENTS   FOR   CARRYING    ON    \VAR 

i.  Duty  to  serve  and  defend  the  State— 2.  Persons  exempt  from  mili- 
tary duty — 3.  If  such  persons  engage  in  hostilities — 4.  In  whom  is 
vested  the  right  to  raise  troops— 5.  Duty  of  a  State  to  support  its 
troops — 6.  Pensions,  asylums,  hospitals,  tic. — 7.  Use  of  mercenaries 
—8.  Of  partisans  and  guerrilla  troops — 9.  Insurgent  inhabitants  and 
levies  en  masse — 10.  Hostile  acts  of  private  persons — u.  Implements 
of  war — 12.  Use  of  poisoned  weapons — 13.  Poisoning  wells,  food, 
&c. — 14.  Assassination  of  an  enemy — 15.  Surprises — 16.  Allowable 
deceptions — 17.  Stratagems  — 1 8.  Use  of  a  false  flag  at  sea — 19.  De- 
ceitful intelligence — 20.  Employment  of  spies— 21.  Cases  of  Hale 
and  Andre — 22.  Rewarding  traitors — 23.  Intestine  divisions  of 
enemy's  subjects. 

§  I.  As  a  general  rule,  every  citizen  is  bound  to  serve  and  dc-  Duty  to 
fend  the  State  of  which  he  is  a  member,  as  far  as  he  is  capable,  ^gf^ 
This  concurrence,  for  the  common  defence  and  general  security,  state 
is  one  of  the  principal  objects  of  every  political  association, 
and  without  this,  society  could  not  be  maintained.  When, 
therefore,,  a  State  has  declared  war,  every  citizen  is  bound  to 
assist  in  carrying  it  to  a  successful  conclusion,  whatever  may 
be  his  individual  opinion  of  the  necessity  or  propriety  of  the 
resort  to  arms  by  his  own  Government.  Even  though  he 
may  not  deem  the  objects  of  the  war  justifiable,  or  its  motives 
commendable,  he  is,  nevertheless,  bound  to  stand  by  the  State 
in  the  prosecution  of  that  war.  This,  however,  will  not  pre- 
vent his  directing  his  best  efforts  and  influence  to  bring  about 
a  just  and  satisfactory  settlement  of  the  causes  of  the  war. 
If  he  thinks  that  his  own  Government  has  entered  into  the 
contest  rashly  and  inconsiderately,  he  may  seek  to  convince-  it 
of  its  error,  and  to  induce  a  withdrawal  or  modification  of  its 
pretensions,  and  a  concession  of  some  of  the  enemy's  demands  ; 
but,  however  justifiable  and  proper  his  (.•Hurts  to  restore 
peace,  till  this  is  effected  the  Stale  is  entitled  to  his  scr\  ices 
in  currying  on  tin  \v;ir. 


IN  1  1.KN.V1  I<  »NAL    LAW  m.  x   in 

A  (".  inference   of   tlic   principal    Kuropean  P  :net  at 

Uri;  in    1X7.  j,   to  formulate  internadonal  rules  f.  .r  the 

k'uida:  '  in  time  <>f  war.      '1  he  Hritisl;  inment 

relu-ed  to  enter  into   any  tli-  '•riling    the    i  ; 

!>y   uhich    the    relations   of   belligerent--   .ire    ^uitle.l,  (.r 

to  um:  any  new  obligations  or  <  merits  in 

principle-^.      A   Hritish  d<  I     \\  as,  h«  »w<  ••>  cr.  -cut, 

on    the   distill,  t    a-.ur.incr    from    the  I                invited   to   take 

part  in  the  ('out            ".that  the  del'  '       would  be  histm-  '     ': 

:ine  them                I      I  LtUMl  of  details    ,  ,f   mili- 

tary operations  of  the  nature  of  those  dealt  with  in  the  J'n 
of  the  ku^^ian  Government,  and    would    not  entertain  in   any 
shape,  directly   or    indirectly,   anything   relating   to    maritime 
operations    or   naval    warfare.        When    the    more    import,  ml 
art  t"   the    Project   came   t"   be  examined  and  di-<  u-~i  d, 

instead  of  mere  rule-,  for  the  guidance  of  military  commanders 
ba^ed  upon  u>a;.;e,  upon  \\hich  a  general  understanding  could 
be  >hown  to  b.-  desirable  in  the  interest-,  of  humanity,  the 
articles  wi-re  seen  t"  contain  or  imply  numerous  innovations, 
lor  u'ln'ch  no  practical  necessity  was  pro\i-d  to  e.\i-t.  and  the 
re-ult  of  which  would  have  been  ^reatU'  to  the  advai,1 
Pouer^  ha\-in;^  lar;.;i-  arinii-^.  constantly  prepared  for  u  ar.  and 
'.ems  of  compulsory  military  service.  The  British  (i"\  em- 
inent, therefore,  on  the-  conclusion  of  the  Conference,  reli 
to  pursue  or  to  take  part  in  any  further  negotiations  com-eni- 
iiiL(  it.  They  regarded  the  result  to  have  been  to  demonstrate 
that  there  \\  as  no  possibility  of  an  sent  upon  the  really 

important   article-   of   the    Russian   Pr.  >ject.  that    the    intei      ' 

ot  the  invader  and  the  invaded  are  irreconcilable,  and  that 

n,   if  certain    rules   of  warfare    could    be    framed   in   terms 
\\hich    \\ould    meet    \\ith    a«  ijui.  .-.  the\-  \\oiild    pr<  >\  •     ' 

:ttle   more  than  a   fictitious    re.-t  i  aint.  an   e\il  depre- 
cated   by    the    Russian    Government    at    the   opening   of  the 


These  ru!'  e  n-.t   been  ad-pti^l  l>y  an\-  nation;    they 

will  be  found  in  full  in  the  .ippendix  t"  rha;  •  i\. 

Certain  •     Alt  In  .(i;;h  i  \ery  man,  capable  of  bearing  amis,  is  bound 

uiValVy        '  them    up  if    required,   in    the  of    the    State,   this 

.ipud    duty  is  limited    and  regulated    by  municipal  law.      At  pie-cnt 

most  nations  maintain  regular  military  and  naval  f>  trees,  whi<  h 

1    in    time   of  war   by   volunteer-,  militia.  »r   new 
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levies.  Moreover,  the  soldiers  and  sailors  required  for  carry- 
ing on  military  operations  are,  in  Great  Britain  and  the 
United  States,  enlisted  without  compulsion,  which  greatly 
mitigates  the  evils  of  war.  Even  where  levies  are  made  to 
fill  up  the  ranks  of  the  army,  or  to  supply  the  navy,  the  great 
body  of  the  people  are,  as  a  rule,  left  to  pursue  their  ordinary 
peaceful  avocations.  Occasionally  the  public  authorities  of 
particular  places  call  out  all  citizens  capable  of  carrying 
arms  ;  but  even  then  there  are  certain  classes  exempt  from 
military  duty.  Old  men,  women  and  children  are  unfit  for 
the  occupation  of  war,  being  incapable  of  handling  arms,  or 
of  supporting  the  fatigues  of  military  service.  Magistrates, 
and  other  civil  officers,  are  exempt,  their  time  being  occupied 
in  the  administration  of  justice  and  the  maintenance  of  order. 
The  clergy  are  also  usually  exempted  from  military  service, 
the  duties  of  their  profession  being  deemed  incompatible  with 
those  of  war.  All  these  classes,  which,  by  general  usage,  or 
the  municipal  laws  of  the  belligerent  State,  are  exempt  from 
military  duty,  are  not  subject  to  the  general  rights  of  a 
belligerent  over  the  enemy's  person.  To  these  are  added, 
by  modern  usage,  all  persons  who  are  not  organised  or  called 
into  military  service,  though  capable  of  its  duties,  but  who 
are  left  to  pursue  their  usual  pacific  avocations.  All  these 
are  regarded  as  non-combatants. 

§  3.  Nevertheless,  it  often  happens,  in  case  of  invasions  and  Levies  en 
in  the  siege  of  fortified  towns,  that  not  only  merchants,  me-  mass 
chanics,  and  the  common  peasantry,  but  also  the  clergy, 
magistrates,  old  men,  women,  and  even  children,  take  up 
arms  and  render  good  service  in  the  common  defence.  In 
doing  this  they  lose  the  character  of  non-combatants >  and 
become  subject  to  the  ordinary  rules  of  war.  Those  who 
lay  aside  their  peaceful  avocations  and  engage,  either  directly 
or  indirectly,  in  hostile  acts  towards  the  enemy,  whether  by 
the  orders  of  their  Government,  or  their  own  free  will,  arc 
liable  to  the  consequences  which  lawfully  result  from  such 
acts,  but  to  none  others.1 

1  Vattel,  Droit  des  Gens,  liv.  iii.  ch.  ii.  §  10  ;  ch.  viii.  §  145  ;  lUirlama- 
qui,  Droit  tie  In  Niit.  ct  ties  Gens,  tome  v.  pt.  iv.  ch.  i.  ;  Phillimore,  On 
Int.  Law,  vol.  iii.  §§  70,  94  ;  De  Felice,  Droit  </<•  l<i  \<tt.,  &c.,  tonic  ii. 
lee.  20,  25  ;  Riqueime,  Dcrecho  rub.  Int.,  lib.  i.  tit.  i.  cap.  x.  ;  Krai, 
Silence  dii  Gouvernement,  tome  v.  ch.  ii.  sec.  vi.  §  8;  Bello, 
Intcniaewnul,  pt.  ii.  cap.  iii.  §  4. 
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war  cannot    i  :  .MI  u  ithout  soldier 

'it    is  :t   th;it  wl.  has   ti  t   <.f  making 

.  naturally   lli.it  of  raising  ti  This   is   true 

with  K  to  the  St. ite  in  it  apacity,  but  not  with 

'   to  the  particular  departments  into  which   the  ;^o\  em- 
inent  of   the   State    is   divided.      The  Constitution    must 

'   -  uhat  tinent    til-  hall    hi  ,tiic| 

\\  he t her  they  -hall  he  comhined  or  -cparate.    In  in.  .-t  Kun>p. 
they  \>  -:h  1><  i'  .n^  to  tl:  :i.  and  an 

of  majesty.      In    1  .         I  de- 

'.  ar,  hut  he  cannot  compel  •        :ili>t,  nor  can  he, 

in  fact,  keep  an  army  on  foot  without  theconcui:  •    . 

lianu  nt,   evidenced    hy    a    yearly    StatUt  :ni;4    tl 

\isi.Mis  of  the  Army  .\    I          -I,  for   one   yar   "iil\-,   from   the 

date  of  such  yearly  statute     In  the  L'nited  St.i- 

alone  can  declare  war,  Of  authorise  the  rai-in^  oftTO  I  he 

.1  ri;^ht  of  a  State   to    raise    troops    i-    a    part    of  the  jus 

cinincns,  or  superior  ri;.;lit,  which  the  entire  Ijody  may,  for  the 

!,  exer  cr  tlie  indiviilual  members  of  which 

it  is  compo-ed.1 

«-ry  i-iti/eii,  a>  anion;^  the  Romans,  took  hi^-  turn 
in  serving   in   the  arm\-,  such  service  would   naturally  ! 
tuitou-..      JUit  \\here  only   a   portion  are   called    into   mili: 
service,    \\hile  the   other-   an-    left    to    pursue    their   oidn 

•:'>n-,  it    is   ri;_;ht   and    proper   that   ti  ho  hear  arms 

should  he  paid  hy  tho^e  who  d. ,  not.  f<  >v  no  individual  is  I  mum  I 

lo  more  than  his  proportion  for  the  service  and  d 
the    St..1  The   duty   of  the   State    to   supp 

.ml    its   riidit   to   levy   taxes    for   this  pur]. 

:  over  property  within  its  : 
ritory,  when  necessity  or  the  pub!  It  is  a  part 

of  the  jit.\ •  cinini'n*,  which,  when    it    regards   pmjK-rt;.. 

h\-  writers  on  ]>uhlic  law   iJi^nininin  c>-  This  ri^ht  h. 

d  on  the  -louiul  of  an  implied  . 

individual-   to   part    with  a  portion   of  their   property    I 
puhlic  ;^ooil.  \\  hile   oth  '  iili- 

natural    e<  [iiit  y,  the  «.'  •  -nti  ihute  to  the 

;  of  tl.    i  ,  ment  l>ein^  simi'      to  othci 

' 

• 

!  in  I  lie  .    lh(     I  ' 
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of  secondary  natural  law,  resulting  as  consequences  from  the 
institution  of  civil  society.1 

§  6.  The  rights  and  duties  of  a  State,  with  respect  to  the  Unpaid 
support  of  its  soldiers,  are  not  limited  to  the  time  of  their 
actual  service  in  bearing  arms  ;  the  provisions  made  for  their 
support  in  old  age,  or  when  disabled  by  toil,  sickness,  or 
wounds — such  as  pensions,  asylums,  hospitals,  &c. — are,  there- 
fore, regarded  as  constituting  a  part  of  their  military  pay  ; 
and  the  extent  of  these  provisions  generally  determines  the 
character  of  the  State,  and  of  its  citizens,  for  humanity,  gene- 
rosity, and  good  government.  A  country  which  does  not 
properly  support  and  pay  those  who  bear  arms  in  its  service, 
will  soon  find  itself  without  the  means  of  defence,  and  a 
Government  which  leaves  those  who  have  wasted  their  strength, 
and  shed  their  blood  in  its  service,  to  beg  their  bread  or  perish 
with  want,  deserves,  as  it  will  always  receive,  the  contempt  of 
every  noble  and  generous  heart.  Moreover,  if  the  State 
neglect  to  provide  for  its  troops  regularly  and  systematically, 
they  will  provide  for  themselves  by  pillage,  robbery  and 
massacres  while  in  the  field,  and  by  a  subversion  of  the  civil 
government  on  the  return  of  peace.  It  is  only,  with  respect 
to  their  conduct  in  war,  that  the  provisions  made  by  State  for 
the  support  of  its  troops  become  matters  of  serious  inter- 
national interest.  The  horrible  atrocities  committed  by  the 
unpaid  troops  of  the  middle  ages  form  the  most  bloody  pages 
in  fhe  annals  of  history.2 

§  7.  Foreigners,  who  voluntarily  serve  a  State  for  stipulated  Use  of 
pay,  are  called  mercenaries.  The  right  of  citizens  of  one  State  to 
be  so  employed  by  another,  and  of  this  other  to  so  employ  them, 
has  often  been  discussed  by  publicists/'5  That  any  citizen,  with 

1  Grotius,  DC  Jure  Bell,  ac  Pac.,  lib.  i.  cap.  i.  §  6. 

'•  Hallam,  Middle  Ages,  ch.  ii. 

3  By  the  common  law  of  England  it  is  an  indictable  offence  to  enter 
the  service  of  a  foreign  Government  without  leave  of  the  sovereign. 
During  the  contest  between  Don  Carlos  and  Isabella,  the  late  Queen  of 
Spain,  the  Foreign  Enlistment  Act  (59  Geo.  III.  c.  69)  was  suspended,  to 
allow  British  subjects  to  join  the  auxiliary  legion  raised  in  England  for 
the  cause  of  that  queen  in  1835.  Sir  George  Saitcirius  and  Rear-Admiral 
Sir  Charles  Napier  commanded  the  navy  of  Donna  Maria  dining  her 
contest  for  the  throne  of  Portugal  in  1X27.  On  the  other  hand,  during  tin.; 
Crimean  war  (1855),  the  British  Government  raised  a  German  ami  an 
Italian  legion.  By  Order  in  Council,  August  30,  1862,  the  British  Foreign 
Enlistment  Act  was  suspended  so  far  as  to  enable  Captain  <  Kborn  and 
Mr.  Lay  to  enter  the  service  of  the  Emperor  of  China,  to  fit  out.  rc|nip, 
pun  base,  and  acquire  ships  or  vessels  of  \\.\\  I'oi  the  use  of  the  said  Km 
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the          -it  of  his  own  State,  may  serve  another,  cannot  l>< 

nied.  Hut,  in  doiiu;  tlii-.  he  changes  his  nationality,  and  must 
thereafter  look  f<  >r  support  and  protection  t<  .  the  State  in 
\vlv  C  lie  i  !.  The  ri^rht  of  a  State  to  ; 

mil   its  citi/cns    to   he    empl'  iyi  d    iii    the   military   servio 
another  is  very  questi.  mahle,  hut  the  liv.ht  of  thi-  .  -tiur   to  so 
employ  them    with  such  permission    cannot  he  doubted.   The 
policy  <j(  doing   so  i  :y   different    question.      Men  cnaries 

enli  t  \-"luntarily,  for  no  State  has  a  riidit  to  require  such 
\  ice  of  undomiciled  foreigner-.      1  i  'iniciled  foreigners  ma\ 
•.lired  to  d.i  duty  in   the  militia,  or   the  civic  and   national 
.rds,1  for  the  preservation  of  order  and    the  enforcement  of 
>r,  ainl  to  c:  :.<!  enlnt  I'.riti-h  -ul>ie<  ts  to  c-nti-r  the  military  ;in<l 

na\  .  e  oi  the  said  KmpeM.r.     This  ]  to  remain  in 

till   Septemliei     I,    I,X'>.(.       Tills   li.  •  '  illle   llinita1. 

extended  to  all  militat\  .  in  her  M.. 

i'.y   ;;  >\    ij  Viet  C.9O    I  oreign  Knlistment  A.  n,  hein^ 

a   British   s  .\ho   without  the  ;.  •  '  .   uuhin  or 

without  l.iiti>h  ilomini'  ement   from 

a  t'orn^n  State  at  war  with  any   foreign  State  at  pearc  with   1 
i>  liahle  to  tine  and  imprisonment  ;  and  the  -aine,  whetlu-r  a  I5riti>h" 

t"  he  indu-  <•-,  within  her  M.t  dominions  any  other  pei 

•  -ii.  li  roimni^ion  or  en^axeinent. 

'    In    I.VMI,   during    the   Ainen.  an    <uil    war.  the    llriti-h   (  Mivernnient 
:  that  if  •    •        d  enlistments  of  British         •    ts  for  the  \\ 

-.tt'd  in,  the  (  iovernment  would  IK-  ol)li-ed  '  t  u  ith  ntln  : 

JIO\M-I>  I".  -r  the  protection  of  their  respe.  ti\e  subjects;  Imt  neitlu-r 
MI  tin-  N  H  nor  .Southern  State,  was  the  dis,  IMI  --•  of  an)  I'.ntish 

lin^t  his  will,  refused  on  p  •.tinn.       : 

Uritish    (iovernment    intimated   that    if  tin     United    States   permit1."  d   no 
alternative  of  pnuidm^  sulistitutt-s,  the  |>oMlion  of   llntisli  s,; 
cmtodied    in    that   militia   would  '<  all    for 

their  favour   on   the    part   of  1  mment  :i>h 

1        '•mment,  in  \>''<>2,  informed  the-  l"niti'«:  i  iovernment   that   . 

general  pun.  iple  of  mtei  nat  lonal  law  rn-ntr  d  alien-  ou-ht  no!  to  lie  <  orn- 
p«-lled  to  perform  any  military  serv  ire  i.e.  working  in  tren-  lies  ,  Imt  that 

allouarn  e  mi-ht  he  made  for  the  conduct  of  authorities  in  cities  u- 

martial  law.  and  in  d.  lily   peril    of  the   i-nemy  ;   and    in    1X^,4    the    I'-nti-h 

ernmenl  <  to  interfere  in  the  case  of  neutral  fon 

chrei  ted  t<>  he  enrolled  a^  a  lo.  al  pnli.-e  for  \e-.\   «  Irleans.      I'.y  tl; 

April    i  .:.  aliens   m   •  ;   t,, 

y   the   same   ri^ht>.  and   ate   .harmed    \\ith   the   same   du  the 

native  mha'.  an<l  alien-  not  naturalised,  if  they   ha. 

mi-cl  the  i  i-h  t  of  voting  at  a  S1  rion,OT  held  olr 

m^'  to  the  opinion  "f  Mr.  Aide 

hn^'    ():•  '  .,1   .V  t. 

p"..  l.i  •     i  dent,   May  I  lu- 

I  on  during  the  Ami-iiran  •  ivil  war,  and  t.'n  illy  a<  quie-.  e<l    in  l.v 

nment 

Ii.  I   ngland  :nl   nationa'  unknown,  and  no'.' 

in  the   militia  and  yemiiamy  i   .  in    |n.i  •          .   l.tit    when    it 

er  tO    have    heeii    .uilho  .  d    w  hether 

an  alien  could  Ix:  obliged  to  serve  therein  or  not    Ah-  •  -i  if  n.utn.i 
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the  laws,  within  a  reasonable  distance  of  their  place  of  domicil. 
But  such  duty  is  rather  of  a  civil  than  a  military  character.  It 
does  not  include  service  against  a  foreign  enemy,  nor  general 
military  service  in  a  civil  war.1 

§  8.  Partisan  and  guerrilla  troops  are  bands  of  men,  self-  Partisan 
organised  and  self-controlled,  who  carry  on  war  against  the  a"errilla 
public  enemy,  without  being  under  the  direct  authority  of  the  troops 
State.  They  have  no  commissions  or  enlistments,  nor  are  they 
enrolled  as  any  part  of  the  military  force  of  the  State  ;  and  the 
State  is,  therefore,  only  indirectly  responsible  for  their  acts. 
As  a  general  rule,  it  will  neither  recognise  their  acts  nor 
attempt  to  save  them  from  the  punishment  due  for  their  vio- 
lations of  the  laws  of  war.  At  most,  the  Government  only 
winks  at  their  crimes,  while  it  profits  by  their  depredations 
upon  the  enemy.  Questions  have  sometimes  arisen,  whether  a 
State  can  properly  make  use  of  such  forces,  and  whether,  when 
taken  by  the  other  belligerent,  they  are  to  be  treated  as  ordinary 
prisoners  of  war.  The  answer  to  the  first  question  is  obvious. 
If  authorised  and  employed  by  the  State,  they  become  a 
portion  of  its  troops,  and  the  State  is  as  much  responsible 
for  their  acts  as  for  the  acts  of  any  other  part  of  its  army.2 

lised,  are  exempt  from  serving  the  office  of  parish  constable.  (R.  v. 
Ferdinand  de  Mierre,  5  Burr.  2790.)  Nor  can  they  be  obliged  to  serve 
as  special  constables,  but,  if  willing  to  act,  they  are  capable  of  being 
appointed  (5  and  6  Will.  IV.  c.  43)  ;  it  is  interesting  to  note,  as  an 
example  of  this,  that  Louis  Napoleon  (afterwards  Napoleon  III.)  did  duty 
as  a  special  constable  in  Fitzroy  Square,  London,  in  April  1848. 

1  Bynkershoek,   Qucest.  Jur.  Pub.,  lib.  i.  cap.  xxii.  ;    Bello,  Dcrecho 
International,  pt.  ii.  cap.  i.  §  5  ;  Ward,  Law  of  Nations,  vol.  ii.  p.  301  ; 
Heffter,  Droit  International,  §  62. 

2  In   1870  the  Prussians  required  each  French  franc-tireur  to  wear 
a  uniform  recognisable  at  gun-shot  distance,  and  the  distinctive  marks  of 
such  uniform  to  be  inseparable  from  his  person.     In  this  case  he  would 
be  treated  as  an  enemy  of  war.    A  corps  of  francs-tireurs,  '  Les  Partisans 
de  Gers,'  had  papers  showing  that  they  were  in  the  Government  service  ; 
their  officers  held  commissions,  and  their  military  character  was  admitted, 
though  their  only  distinctive   marks   were  a   red  sash,  black  coat,  and 
Calabrian  hat.     A  notice  at  St.  Mihiel  declared  that  francs-tireurs  or 
other  persons  bearing   arms,    but    not   wearing  uniforms   so  as  to   dis- 
tinguish them  from  the  civil  population,  were  by  the  '  Prussian  laws  of 
war'  punishable  with  death.     Another  notice  at  Vendresse  declared  that 
persons  in  plain   clothes  fighting  without   papers  or  authorisation  from 
their  Government  would  be  tried  by  court  martial,  and  sentenced  to  ten 
years'  imprisonment,  or,  in  aggravated  cases,  executed. 

The  German  governors  punished  with  death  everyone  who  should 
take  up  rails  or  place  obstacles  on  the  lines  of  railway,  or,  when  tin- 
offender  could  not  be  discovered,  imposed  a  fine  of  1,000  thalers  on  the 
nearest  commune.  No  case  presented  itself  during  the  war  of  1870  which 
had  not  been  provided  for  in  the  American  instructions  (see  appendix  to 
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than  for  the  unauthorised  acts  of  any  other  subjects.      But, 
in  the  case  of  a  levy  en  masse,  the  inhabitants  are  organised 
and  armed  under  the  direction  of  the  public  authorities,  and 
the  State  is  directly  responsible  for  their  acts.1      In  guerrilla 
warfare  the  individual  alone  is  responsible  for  his  acts,  but  where 
the  mass  of  the  people  of  a  city  or  district  bear  arms  under 
the    direction    of    the    Government,    they    have    become    a 
legitimate  part  of  the  army,  and  the  whole  State  is  charge- 
able with  any  breach  of  the  laws  of  war  which  they  may  com- 
mit.    Any  non-combatant  may  become  a  combatant  without 
incurring  any  other  penalty  than  that  of  being  made  subject 
to   the  laws  applicable   to   active   belligerents.      If  captured, 
they  are  entitled  to  the  treatment  of  ordinary  prisoners  of 
war.     The  law  of  nations  has,  not  unfrequently,  been  violated 
in   European  wars  by  disregarding  the  distinction  which  we 
have  here  pointed  out  between  the  unauthorised  acts  of  self- 
constituted  guerrilla  bands,  and  the  authorised  acts  of  levies  en 
masse,  organised  and  armed  under  the  authority  of  the  State. 
The  French  generals,  in  the  Peninsular  War,  often  punished 
alike  all  Spanish  peasants  found  in  arms,  whether  or  not  under 
the  authority  and  direction  of  their  own  Government.     And, 
in  the  invasion  of  France,  in    1814,  the  Allies  punished  with 
death  the  armed  French  peasants,  although  they  had  been 
levied  and  forced  to  bear  arms  by  the  local  authorities,  under 
the   proclamations  of  the   emperor.     The  proper  distinction 
was   made  by  Wellington,   in   his  invasion    of   the    south  of 
France,  in  1814.     The  troops  of  Mina  and  Morillo  committed 
the  greatest  excesses  in  plundering  the  French  peasants.   This 
conduct    was    severely    rebuked    by   Wellington.     'A  sullen 
obedience  followed,'  says   Napier, 'for  the  moment,  but  the 
plundering  system  was  soon  resumed,  and  this,  with  the  mis- 
chief already  done,  was  sufficient  to  arouse  the  inhabitants  of 
Bidarray,  as  well  as  those  of  the  Yal  de  Baigorri,  into  action. 
They  commenced  and  continued  a  partisan  warfare   until   the 
Uuke  of  Wellington,  incensed  by  their  activity,  issued  a  procla- 
mation calling  upon  them  to  take  arms  openly  and  join  Soitlt,  or 
stay  peaceably  at  home,  declaring  lie  icould  otherwise  hum  their 
Tillages  and  hang  all  the   inhabitants  .   .    .   Thus   it    happmcd 
that,  notwithstanding  all  tlu-  outcries  made  against  tin- French 

1    Sec  '  Amri  i>  .in  I  ustnu  ti'Mi-,,'  aitv    51    anil    J2     .ipprmlix   '<>  i  li.    xx 
infra},  vol.  ii. 
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of  modern  times.  By  perfecting  ourselves  in  military  science 
'(paradoxical  as  it  may  seem)  we  are  therefore  assisting  in  the 
diffusion  of  peace,  and  hastening  the  approach  of  that  period 
when  '  swords  shall  be  beaten  into  ploughshares,  and  spears 
into  pruning-hooks  ;  when  nation  shall  not  lift  up  sword 
against  nation,  neither  shall  they  learn  war  any  more.'  At 
one  period,  however,  it  was  considered  contrary  to  the 
rules  of  military  honour  and  etiquette  to  make  use  of  unusual 
implements  of  war.  Thus  the  French  Vice-Admiral,  Marshal 
Conflans,  issued  an  order  of  the  day,  on  November  8,  1759, 
forbidding  the  use  of  hollow  shot  against  the  enemy,  on 
the  ground  that  it  was  not  generally  employed  by  polite 
nations,  and  that  the  French  ought  to  fight  according  to  the 
rules  of  honour.  The  same  view  was  taken  of  the  use  of  hot 
shot,  grape,  chain  shot,  split  balls,  &c.' 

§  12.  But,  while  the  laws  of  war  allow  the  use  of  new  Use  of 
invention  of  arms,  or  other  means  of  destruction,  against  the  life 
and  property  of  an  enemy,  there  is  a  limit  to  this  rule  beyond 
which  we  cannot  go.  It  is  necessity  alone  that  justifies  us  in 
making  war  and  in  taking  human  life,  and  there  is  no  neces- 
sity for  taking  the  life  of  an  enemy  who  is  disabled,  or  for 
inflicting  upon  him  injuries  which  in  no  way  contribute  to  the 
decision  of  the  contest.  Hence  we  are  forbidden  to  use  poi- 
soned weapons,  for  these  add  to  the  cruelties  and  calamities  of 
a  war,  without  conducing  to  its  termination.  We  may  wound 
an  enemy  in  order  to  disable  him,  but  when  so  disabled  we 
have  no  right  to  take  his  life  ;  we,  therefore,  cannot  introduce 
poison  into  that  wound,  so  as,  subsequently,  to  cause  his  death. 
By  a  Declaration  between  Great  Britain,  Austria,  Bavaria, 
Belgium,  Denmark,  France,  Greece,  Italy,  Netherlands,  Persia, 
Portugal,  Prussia  and  the  North  German  Confederation,  Russia, 
Sweden  and  Norway,  Switzerland,  Turkey,  and  \Vurtemberg, 
signed  at  St.  Petersburg,  December  11,  1868,  the  contracting 


1  B.  F.  Butler,  Address  on  the  Militun-  /Vv/i'.fj/t?//,  p.  25  ;  Ortolan, 
Diplomatic  dc  l<i  J  /<•/-,  liv.  iii.  ch.  i. 

The  '  Tourterclle  '  French  ship  in  an  action  with  the  '  Lively  '  used 
red-hot  shot.  The  employment  of  hot  shot  is  not  usually  deemed  honour- 
able warfare  ;  but  the  blame,  if  any,  rested  with  those  who  had  eijiupp.  d 
the  ship  for  sea.  (James,  A'<ir.  ///*/.  vol.  i.  283.)  Amon^  the  lan-iM-e 
which  the  American  privateer,  the  '  General  Armstrong,'  used  in  1814, 
against  the  boats  of  tin-  llnti-di  -Jiip**  '  I'lanta-enet  '  and  'Rota,'  were 
nails,  brass  buttons,  knife  Made-.,  A  <  -  ;  and  ih<-  <  »IIM-I|  IK-IK  c  \\a>  that  the 
wounded  suffered  CXI  ru<  latin.;  pain  liefoie  the\  weir  c  urvd.  Ibid. 
vol.  vi.  31 

•   j 
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Providence,  is  not  justified  by  the  laws  of  war.  Great  Britain 
protested,  in  1862,  against  the  sinking  of  large  ships  laden 
with  stone  on  banks  of  mud  in  the  Maffitt's  Channel,  of 
Charleston  Harbour,  by  the  Federal  Government  of  the 
United  States,  on  the  ground  that  it  would  end  in  the 
permanent  destruction  of  the  harbour.  The  French  Govern- 
ment were  of  the  same  opinion  as  Great  Britain.  The  Govern- 
ment of  the  United  States  decided,  in  view  of  the  above  pro- 
test, to  sink  no  more  stone  ships  in  the  harbour. 

§  14.  Not  unfrequently  the  success  of  a  campaign,  or  even  Assassi- 
the  termination  of  the  war,  depends  on  the  life  of  the  sovereign,  n  )n' 
or  of  the  commanding  general.  Hence,  in  former  times,  it 
sometimes  happened  that  a  resolute  person  was  induced  to 
steal  into  the  enemy's  camp,  under  the  cover  of  a  disguise, 
and  having  penetrated  to  the  general's  quarters,  to  surprise 
and  kill  him.  Such  an  act  is  now  deemed  infamous  and 
execrable,  both  in  him  who  executes,  and  in  him  who  com- 
mands, encourages,  or  rewards  it.  The  consuls  Caius 
Fabricius  and  Quintus  /Emilius  rejected  with  horror  the 
proposal  of  Pyrrhus's  physician  to  poison  his  master,  and 
cautioned  that  prince  to  be  on  his  guard  against  the  traitor. 
The  proposal  of  the  Prince  of  the  Catti  to  destroy  Arminius 
was  rejected,  although  Arminius  had  treacherously  cut  off 
Varus,  together  with  three  Roman  legions,  both  the  Senate 
and  Tiberius  deeming  it  unlawful  to  poison  even  a  perfidious 
enemy.  It  was  on  the  same  principle  that  Alexander  formed 
his  judgment  of  Bessus,  who  had  assassinated  Darius.  During 
the  middle  ages,  however,  war  degenerated  into  cruelty  and 
barbarism,  and  poisons  and  assassinations  were  frequently 
resorted  to.  The  assassination  of  William,  Prince  of  Orange, 
by  the  Spaniards,  in  the  war  of  the  Netherlands,  is  now  re- 
garded with  universal  detestation.  But  this  detestation  of  the 
civilised  world  is  not  confined  to  the  perpetrators  of  such 
acts  ;  those  who  command,  encourage,  countenance,  or  reward 
them,  are  equally  execrated  ;  and  a  Government,  or  a  general, 
who  should  neglect  to  punish  a  subject,  or  a  subordinate,  for 
such  a  crime  would  be  justly  regarded  as  odious.1 

tit.  iii.  §  24.  See  the  account  of  mixing  belladonna  with  the  drink  the 
Scots  supplied  to  the  Danes  (<  lardt  -IK  -i  \  /)/,  /int/tiry,  s.v.  'Belladonna;' 
and  Buchanan's  Rent  in  Sn>ticiirum  I.il>.  I'll. 

1    In  1806  a  foreigner  waited  on  Mr.   K<>\,  then  Secretary  <>(  State,  and 
made  an  offer  of  assassinating   lion.ipat  tc,  if  it   met  \Mth  the  appmbation 
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I  .:ider  0-ver   of  the   ni;.;ht.   may  pass  the  enemy's  lii.* 

u    .  • 

UK!   kill   him.       It   was    his  dut;,    I 
^n  t  such  atl  t  a  -urpi  uch 

<  >nly  ji.  .'          :i:nend..  it  is 

the  .mil    ti  .    uhii  h    give    t"   tl 

iiuiti-m.      The  condlK1. 

'.  ::ioni.uis.  ulio  bn  >ke  int->  the  enL-my'- 

thcir   wa\  I       tu   the    Persian    monarch's   tent. 

by  the  common  rules  of  war,  and  did  not  auth 

the  k;  treat   them    more   ri;.;«  .r-  m-ly  than   any«.ther 

rnie-        1:  •.    .  .f  MiR-iiis   .v.evilu,  i-  :'in^,  in  cl: 

the  tent  «»f   I'ur-enna   with    the   intention   of  killing   him.  was 
I«raiM(l  by  the  a;^e  in  whi-  h  lie  li\ed,  but  would  i 
tied  by  the  rules  of  modern  warla: 

Allowable          ^   |r,    \\',ir  m.  il.es  men  public  enemie-,  but  it  leaves  in  f 
deceptioni     ..  .  ... 

all  duties  which  are  not  necessarily  suspended  by  the  i. 


in  whicli   men   are  h  other,      (i 

laith  is,  theref  •:  -ential  in  uar  .t-  in  for  without  it 

ho-t;];'  u!d  not  be  terminated  with  any  d  '        '"''t)', 

short  of  the  total  d  tion  of  one  of  the  contend;- 

This  beiii-  admitted  as  a  general  j)rinci|)le.  the  (jue-ti-n  a: 

.   far  we  may  :ny,  and  what    stratagems   arc 

all'  in  uar?       \Yhene\er    \M-    have   e\;> 

.k  the  truth  '  -:emy.  it  \\ouKl    ; 

in  us  to,:  >nfuleii'-e   in  rity.      Hut   if  the 

• 

mil,  tli«-  '  him 
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•    .'1   linn   • 

1  1  saw  my  ( 
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'. 

:  :c    l.» 

:   the 

III         ;j       I 

. 
.•)      I!'  the 

.    ' 

• 
• 


CH.  xvin  MEANS   AND    INSTRUMENTS   OF    WAR  567 

occasion  imposes  upon  us  no  moral  obligation  to  disclose  to 
him  the  truth,  we  are  perfectly  justifiable  in  leading  him  into 
error,  either  by  words  or  actions.  Feints  and  deceptions  of 
this  kind,  are  always  allowable  in  war.  It  is  the  breach  of 
good  faith,  express  or  implied,  which  constitutes  the  perfidy, 
and  gives  to  such  acts  the  character  of  lies.  ' 

§  17.  Stratagems  in  war  are  snares  laid  for  an  enemy,  or  strata- 
deceptions  practised  on  him  without  perfidy,  and  consistent  gehm!' 
with  good  faith.  They  are  not  only  allowable,  but  have  often  allowed 
constituted  a  great  share  of  the  glory  of  the  most  celebrated 
commanders.  '  Since  humanity  obliges  us,'  says  Vattel,  '  to 
prefer  the  gentlest  methods  in  the  prosecution  of  our  rights, 
if  by  a  stratagem,  by  a  feint  devoid  of  perfidy,  we  can  make 
ourselves  masters  of  a  strong  place,  surprise  the  enemy,  and 
overcome  him,  it  is  much  better,  and  is  really  more  commend- 
able, to  succeed  in  this  way  than  by  a  bloody  siege,  or  the 
carnage  of  a  battle.  These  feints,  or  pretended  attacks,  are 
frequently  resorted  to,  and  men  and  ships  are  sometimes  so 
disguised  as  to  deceive  the  enemy  as  to  their  real  character, 
and  by  this  means  enter  a  place  or  maintain  a  position  advan- 
tageous to  their  plan  of  attack  or  of  battle.  But  the  use  of 
stratagems  is  limited  by  the  rights  of  humanity  and  the  esta- 
blished usages  of  war.  Even  if  devoid  of  perfidy,  and  consistent 
with  the  faith  due  to  the  enemy,  they  must  not  violate  com- 
mercial usage,  or  contravene  the  stipulations  of  particular 
treaties.  Vattel  alleges  that  in  the  war  of  1756  an  English 
frigate  appeared  off  Calais,  and  made  signals  of  distress,  with 
a  view  of  decoying  out  some  vessel,  and  actually  seized  some 
sailors  who  generously  came  to  her  assistance.  If  the  fact  be 
true,  that  unworthy  stratagem  deserved  a  severe  punishment, 
for  making  signals  of  distress  is  asking  assistance,  and  by 
that  very  action  promising  perfect  security  to  those  who  give 
the  friendly  succour.  The  action  attributed  to  that  frigate 
implies  an  odious  perfidy,  but  no  trace  can  be  found  of  the 
occurrence.  The  following  example,  however,  has  been  veri- 
fied by  affidavit  made  before  the  (colonial  mayor  of  N'e\v 


1  I'liilliiiKirc,  On  Int.  /./:.',  \<>l.  iii.  $  1^4  ;  V.ittrl,  /h'i>it  i/,\  (/,7/.v,  li\. 
iii.  cc.  viii.  x.  ;  Litbrr,  I'ulitii'nl  l-'.tliu^  b.  \  n.  \\  24,  j;  ;  i  ,n>tm->,  /  >,• 
Jure  /!<•//.  Hi  Pac.,  lib.  iii.  cap.  viii.  §§  4,  ;  ;  I  'uin-ml.ii  I.  /  ',  Jure  Nat.  <•( 
dent.,  lib.  \iii.  cap.  vi.  §  (>  ;  <  ..mini.  De  /./  J  >i/>/»»i<itic,  liv.  vi.  §  7  ;  Hello, 

Deret  >>"  hit,  >•>:  pi.  ii.  >  .ip.  :  .          ;;./ 

/'////.,  HI.,  i. 
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i  In  that  year  the  •  Sybiile.'  a  French 

'•it    -in,  tain  U-   ( 'ointe   ilc  K  r.iii 

tl      British  ship  '  Hussar,' twenty  guns, 

tain    J.    M      I  displaying    an     Kn^lish    < 

:  1  in  tin-  main  shr<  >ud-.  and   Kn-li-h  col<  mr-  I 

at    t  She    u  •    uii'lrr    jury-masts,    lud 

i  •  -h<>t  ho!  :  .  iy   intimated    herself  to   be   a 

di-t:  .  '  :  the  Hriti-.li  shij>  :i   Ku-sell 

proai  li  »ur  hur.  but  she  immediately,  t. 

and    rapid    nn  >\  cmcn;  .      '       irr\'in^   away 

the  :it  of  the  '  linear,'  raking,  and    then    boardi: 

I  h:  |  '  black  a    tint,   wa-    only    pn 

taking  \\il'.  '  by  th'    p        iptitud  u'n  Kus-ell,  who 

ma:.  to    turn    hi-    ship  in    -an  h  a   \\  ay  as  only  t"  • 

the  raking  nre.     lie  then  \\ith  the  '  Sybille,'  and, 

on  eventually  capturing  her,  publicly  broke   the   -\\ord  of  the 

I         '.     iptain,  whom  he  considered  had  sullied  his  reputat 

b\-  d  to  I    ;ht  the1  ilu-sar'  for  ab-ve  thirty  minutes 

under  fal-e  c»l>  airs,  and  \\ith  si^,ials  of  distress  flying.  'She' 
(the  '  Hu--ar'  ,  said  ('aj)tain  Russi-H,  'hail  not  had  fair  play, 
but  Almighty  (iod  had  :  her  from  the  most  fail  snare  of 

the  most  perfidiou  iy.1      H<-  confined   the  captain   of  the 

L  State  prisoner.      It   apj>ears   that  the  latter 

subsequently  brought  to  trial  by  his  o\\n  Government,  but 
was  acquitted,  .\-ain,  in  1813,  two  merchants  of  New  York, 

1    by    a    prom!  •     :  i    from    the    Amci 

G    .eminent,  formed  a  plan    '  tioyin-  the  Hritish  74-L,run 

;-hip  '  Kami',;-  '  aj>tain  Sir  Thoma-  Ma-terman  Hardy.  A 
sch  i  laden  with  several  casks  of  gunpowder,  ha-. 

lin-    from    a    sp  "f  .^unlock,   which,   U]>on   the 

principle  •  •  !;-u  ork,  \\  <-nt  off  at  a  -iven  period  after  it 

(  )n  deck  were  S0m<  f  lloiir.  as  it  was  kn 

that    the   •  K.imillies  '    was    short    of    provision-,    and    it 

:hat  ('aptain  Hardy  would  immediate!}-  seize  her  to 

"ial  his  ship.      Thu-   miirder- .u-!y  laden,  she  approached 

the  •  Ramillies,'  which  '  \\ith  thirteen  men  and 

The    : 
•.'.huh   was    taken    by   the  lieutenant.      A   few   hours 

'.    up,  the  lieutenant   and    ten    of  the 
::id  the  'Iher  tin  hocki-  '.ed 

•      in  mi-  :  '      '  :u«.  t    f>f  an    Fn-lish    f r  .     ' 
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in  the  following  terms: — '  On  September  4,  1800,  the  English 
took  forcible  possession  of  a  Swedish  vessel,  then  neutral,  near 
Barcelona,  put  a  large  number  of  English  soldiers  and  marines 
on  board,  and  entering  the  harbour  in  the  night  under  this 
neutral  flag,  and  in  a  neutral  vessel,  surprised  and  captured 
two  Spanish  frigates  which  were  lying  at  anchor.'  He  then 
proceeds  to  denounce  it  as  an  act  of  perfidy,  whereas  the  true 
facts  were  as  follows  : — While  Barcelona  was  under  blockade 
of  British  ships  of  war,  two  Spanish  corvettes,  of  twenty-two 
guns  each,  were  lying  in  harbour.  Sir  Thomas  Louis  deter- 
mined to  cut  them  out,  and  ordered  eight  boats  to  assist  the 
'  Niger/  under  Captain  (afterwards  Sir  James)  Hillyar,  in  so 
doing.  The  attack  was  late  in  the  evening,  and  one  of  the 
boats  was  at  that  time  boarding  a  Swedish  galliot,  bound  into 
the  port.  To  join  this  boat,  and  give  directions  to  the 
officers,  Hillyar  went  alongside,  and  continued  there  with  all 
his  boats,  while  the  vessel  stood  in  toward  the  mole.  As  they 
approached  to  the  distance  of  three-quarters  of  a  mile,  Hillyar 
and  his  party  quitted  the  vessel  :  two  shots  were  at  this 
moment  fired,  which  passed  over  the  galliot,  and  two  or  three 
minutes  after  the  enemy's  outer  ship,  in  Barcelona,  discharged 
her  broadside  at  them  ;  the  shot  fell  short.  This  proved  that 
the  Spaniards  did  not  respect  the  neutrality  of  the  Swedish 
flag,  and  consequently  that  it  did  not  avail  in  protecting  the 
British  boats,  which  immediately  pulled  in.  The  outer  ship 
was  immediately  boarded.  The  other  ship  thereupon  opened 
fire,  but  was  also  carried.  The  affair  was  achieved  after  dark, 
when  no  flag  could  be  distinguished,  but  even  if  the  case 
was  as  the  Spaniards  represent,  it  did  not  prevent  their 
firing  upon  a  defenceless  neutral.  The  Swedish  vessel  neither 
contributed  to  the  success  of  the  enterprise,  nor  to  the  safety 
of  the  men,  but  it  made  an  impression  to  the  disadvantage 
of  Hillyar,  and  it  required  much  explanation  before  the 
Admiralty  and  Lord  Nelson  saw  the  matter  in  its  true  light.1 

§  1 8.  We  will  now  inquire  how  far  stratagems  arc  allow-  What  are 
able  at  sea,  or  ho\v  far  a  vessel   may  act   under  false  colours. 
'  To   sail   and   chase   under    false   colours,'  says  Sir   William 
Scott,   '  may   be   an    allowable   strata-cm    in    war,   but    firing 
under  false  colours  is  what  the  maritime  law  of  Kngland  does 

1   Ortolan,   Dip.  de  la  Mcr.,  tome  ii.   liv.   iii.  rh.   i.  ;    Brrnton,    A  / 
Hist.,  i.  ;  Precis  des  l'~T,:>i>'»t,->it\  .\tilitaircs,  vol.  vii.  p.   117. 
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not  pei          For  it  m.i\          |  with  very  u'liu-t  con 

•  •  :  the  live-,  of 

;•   •  '  baracter  of  I 

'  :i.'      I:    will  be 

I  that  1  under  : 

put  up      •  law,  tn>  refei  •      le  to 

;ulc  of  intern.ition.il  juri»pruden<.e.      'J  he  -ill/      I 
lours   was   nun  h   (!•  luring  the 

.   with  the  t'nitcd  Stal        '  rn- 

ment  frequently  pressing  the  point  on  the  British  '.       in- 
.    in  referen<  e  to  the  •  -,d  the  '  Ala- 

bama.'1    '  It  is  a  rule  of  the  law  of  nation        . .   i1    •         aid 

l)u\erdy,   '  that   on    th.          L  a  \  her 

having  made  known  its  nation, ;  .d  ha\ 

put  th-  '.   which    it   encounter-  in  a   posjtjo:. 

its  own    nationality.'      The   ancient    rule   of  maritin 
by  Yalin,  was   that    tl;>       '         . 

i',isstir,itit-,-    i  ould  :  ;   (Jiily   under  the   national    tl. 

:i  wi-re  the  p:  :i-  of  the  ancient  ordinan. 

lUit  article  33  of  the  .\;i    t     du    2    1'r.urial    n- 
the  firing  a  shot    tircr  .'    under  a  tai-e  ila^.and  thi-  law 

of  April   IO,  lSj;.  artii  le  3,  pmvideil  t!  -id  ofli 

who  coininil  i:  ::'/!(_}•  undi T  a  tl.i.;  i.iher  than  that  of  the 

by  which   tin  .'.1    be  treated  as 

pirates.      On  that   the   affirming    L^UII    may    ! 

un  'iir-,  but    all    .     '        ;'  hostility  mu-t    be    under 

national  tla;^.      M.issL-  and   I  lautefeuil'.  I   tlic 

nioii    that    the    affirming  ;^run  a.'H*    .  h    uld    l>e 

d  only  under  national  colours.     Bir.  .no 

t    an    a-  t    •  A    In  utility,  \\  e  i\in  ]n 
\\h\-  it  may  not  be  fired  under  faUe  colou 

I      -'.fai         §  i  ••if/tt/ :  bedivid         to  I 

-itatioiis  made  it:  that  they  may  fall  into  the 

:      and    decei\'e    him.  and    tl. 

:i>  to  betray  hi^  ou  n  p.ut\-.  uith  a  '.  '    diaw 

both    aie   ju-tifiab'.e  by  t! 

' 
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of  war.  The  commanders  sometimes  make  false  represen- 
tations of  the  number  and  position  of  their  troops,  and  of  their 
intended  military  operations,  for  the  purpose  of  having  them 
fall  into  the  enemy's  hands,  and  of  deceiving  him  ;  this  is  not 
only  allowable,  but  is  regarded  as  a  commendable  ruse  de  la 
guerre.  If  an  officer  deliberately  makes  overtures  to  an 
enemy,  offering  to  betray  his  own  party,  and  then  deceives 
that  enemy  with  false  information,  his  procedure  is  deemed 
infamous  ;  nevertheless,  the  enemy  has  no  right  to  complain 
of  the  treachery,  for  he  should  not  have  expected  good 
faith  in  a  traitor.  But  if  the  officer  had  been  tampered 
with  by  offers  of  bribery,  he  may  lawfully  feign  acquiescence 
to  the  proposal  with  a  view  to  deceive  the  seducer  ;  he  is  in- 
sulted by  the  attempt  to  purchase  his  fidelity,  and  he  is  justi- 
fied in  revenging  himself  by  drawing  the  tempter  into  a  snare. 
'  By  this  conduct,'  says  Vattel, '  he  neither  violates  the  faith  of 
promises  nor  impairs  the  happiness  of  mankind,  for  criminal 
engagements  are  absolutely  void,  and  ought  never  to  be  ful- 
filled, and  it  would  be  a  fortunate  circumstance  if  the  promises 
of  traitors  could  never  be  relied  on,  but  were  on  all  sides  sur- 
rounded with  uncertainties  and  danger.  Therefore,  a  superior, 
on  information  that  the  enemy  is  tempting  the  fidelity  of  an 
officer  or  soldier,  makes  no  scruple  of  ordering  that  subaltern 
to  feign  himself  gained  over,  and  to  arrange  his  pretended 
treachery  so  as  to  draw  the  enemy  into  an  ambuscade.'1 

§  20.  Spies  are  persons  who,  in  disguise,  or  under  false  prc-  Us.e  of 
fences,  insinuate  themselves  among  the  enemy,  in  order  to  dis- 
cover the  state  of  his  affairs,  to  pry  into  his  designs,  and  then 
communicate  to  their  employer  the  information  thus  ob- 
tained. The  employment  of  spies  is  considered  a  kind  of 
clandestine  practice,  a  deceit  in  war,  allowable  by  its  rules. 
'Spies,'  says  Vattel,  'are  generally  condemned  to  capital  pu- 
nishment, and  not  unjustly,  there  being  scarce!}'  any  other  way 
of  preventing  the  mischief  which  they  may  do.  For  this 
reason,  a  man  of  honour,  who  would  not  expose  hiniM-lf  t<  >  die 
by  the  hands  of  the  common  executioner,  ever  declines  serving 
as  a  spy.  He  considers  it  beneath  him,  as  it  seldom  can  In- 
done  without  some  kind  of  treachery.  The  sovereign,  there- 
fore, cannot  lawfully  require  such  a  service  of  subjects,  except, 
perhaps,  in  some  singular  case,  and  that  of  the  last  importaii 
hi  i  u  •>',  />>"//  M,nitiin<\  liv.  i.  tit.  in.  §  24. 
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It  remains  for  him  t'>  hold  out  tlu-  temptation  o)  a  rcu 
;in  in,'.  t  for  men  enary  souls  to  cn^'a^e  in  the  busin- 

Iftl  hom  he  employs  make  a  voluntary   '  r  of  their 

i   if  they  he  neither  subject  to,  nor   in  any  wise  con- 
with,  the  enemy,  he  may  unquestionably  take  advant. 

rtions,  \\itln  >ut  violation  of  justice  or  honour.' 
authority  can  require  "fa  subordinate  a  treat  herons  or  crimi- 
nal act  in  air.  .11  the  subordinate  1><    ;ti-tificd  in  its 

••irmance  by  any  orders  of  his  superior.  Heine  the  odium 
and  punishment  of  the  crime  must  fall  upon  the  spy  himself, 
although  it  may  be  doubted  uhether  the  employ 

from  the  moral  responsibility  of  holding  out  inducement* 
to  tic,  i'  hery  and  crime.  That  a  general  may  profit  by  the  in- 
formation of  a  spy,  the  -ame  as  he  ma;.  •  >t  the  < 

•or,  their  can  be  no  question  ;    but  to  -educe  the  one  to  bc- 
tray  his  country,  or  to  induce  the  other,  by  promise  -  of  reward, 
oinmit  an  act  of  treachery,  is  a  \ery  dilfcrent  matter     1 

ti-rm  .v/v  is  frequently  applied  to  persons  sent  to  reconnoitre  an 

::iy's  position,  his  force-,,  defences,  &c.,  but  not  in  d: 
or  under  faKe  prd  5.       Such,  howc\er,  are  not  .>/v<\v  in  the 

e  in  which  that  term  is  u>ed  in  military  and  international 
law,  nor  are  persons  so  employed  liable  t"  any  more  ri^'-rous 

.tment  than  ordinary  prisoners  of  war.      It   is  the  //: 
or  A/AY  fr,-t,-nit\  which   constitutes   th.e  perfidy,  and  forms  the 

•ntial  eli-ments  of  the  crime,  which,  by  tin-  laws  of  wa: 
punishable  with  an  ignominious  death.1      I  )urin;^  the  1'ra: 

man  \Var  of  1X70,  the  Prussians   considered    pt  rsons  who 
"    mpted    to    pass    their    outputs    in    balloons   t«-   be 
be'  au-e  su.  h  per-oiis  possibly    did    so    with  a  \  ii'W  ot    making 
of  the  information  thus  ^aii.ed.  to  the  disadvantage  oi  the 
Prussians       \\\\\    suc-h    opinion    is    contrary   to    the   proposed 
Articles    of   the    Conference    of    ]'.:;.       N,   IS;.;,  for   persons  in 
ball  •     '        til  tlyj     nor  can   it  be   supported  by 

any  well-established  principle-  of  the  laws  of  war. 
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By  29  and  30  Viet  c.  109  (Naval  Discipline  Act),  s.  6,  spies 
can  be  tried  by  a  naval  court-martial,  and  shall  suffer  death 
or  other  punishment. 

§  21.   Notwithstanding  the  criminal  character  of  a  spy,  it  Cases  of 
has  not  unfrequently  happened  that  men  of  high  and  honour-  Andre*"1 
able  feelings  have  been  induced  to  undertake  the  office  ;  and 
although  this  fact  has  somewhat  lessened,  in  popular  opinion, 
the  odium  of  the  act,  it  has  failed  to  diminish  the  severity  of 
its  punishment.   Two  of  the  most  notable  instances  of  this  kind 
to  be  found  in  military  history,  occurred  during  the  war  of  the 
American  Revolution.     After  the  retreat  of  Washington  from 
Long  Island,  in  1776,  Captain  Nathan  Hale  recrossed  to  that 
island,  entered  the  British  lines  in  disguise,  and  obtained  the 
best    possible    intelligence   of   the    enemy's  forces,  and  their 
intended  operations  ;    but,  in   his  attempt  to  return,  he  was 
apprehended,    and    brought   before  Sir  William    Howe,  who 
gave    immediate    orders    for    his    execution   by  the    provost 
marshal  as  a  spy  ;    and  these  orders  were  carried  into  execu- 
tion the  very  next  morning,  the  prisoner  not  being  allowed  to 
see  a   clergyman,  nor  even   the  use  of  a  Bible,  although  he 
respectfully  asked  for  both.       In  1/80,  the  American  General 
Arnold,  commanding  the  fortress  at  West  Point,  carried  on 
negotiations  with  Sir  Henry  Clinton  to  enable  the  latter  to 
surprise  that  fortress.     Major  Andre"  was  the  English  agent, 
and  had  frequent  communication  with  Arnold,  on  the  beach, 
without  the  posts  of  both  armies.     One  night,  being  unable 
to  return  by  a  boat,  as  was  his  custom,/^  changed  his  uniform, 
which  he  wore  under  a  surtout,  for  a  common  coat,  and  tried 
to  return  on  horseback  to  his  own  lines,  but  was  taken  prisoner. 
Two  foreigners  ignorant  of  English,  and  several  of  the  most 
illiterate    American    generals,   were    members    of   the  court- 
martial.     The  fact  of  being  accidentally  (not  for  any  purpose 
of  espionage)  dressed  as  a  citi/.cn,  instead  of  being  in  uniform, 

Hale  says  (Pleas  of  the  Crown)  that  '  if  an  alien  enemy  conic  into 
this  kingdom  hostilely  to  invade  it,  if  lie  he  taken  he  shall  lie  dealt  with 
as  an  enemy,  but  not  as  a  traitor,  be<  atise  In-  violated  n«'  inisi  or  alle 
giance.'  So  adjudged  in  Lord  Herise's  rase.  In  1695  .1  >  ourt  maitial 
was  authorised  to  try  Tohias  le  Roy,  ah. is  I'.oerke,  'lately  IOMH-  out  ol 
France  with  a  commission  from  the  Frem  h  king,  \\hose  stih|i-<  i  h.  ouns 
himself  to  be,  so  that  he  might  be  justly  deemed  to  be  .1  -p\,  and  to  ha\  e 
treacherous  designs  against  our  person  and  Government,1  ami  if  guilty 
to  punish  him  by  death,  or  otherwise,  according  to  the  military  law  ol 
nations. 


n          iths 

\\'lu-n    1  .     • 

!  <>f  th  Forsook   him. 

'..  '  I  die  for  the  honour  of  my  k:  try,' 
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:    'No,  you   die  t".  .r   \ 

^^Hj  \\  .          ed  1  :h-\\. in. nit    uit! 

I  ml   a    Biitish  rn;in 

(  i          niiH-nt    would     doubtless     h 

if   the  British  <  •  iM    ha  <-n    up  the 

tr  .  As    for  Andre,    in     tin-  n    of    K 

•    III.,  !u's   character   was   untarnisl  .    pens; 

.  on  his  mother,  ami    I.  I  net. 

It    has    been    argued    by    Ar  n    uriters    ;h..-  n    if 

An  :c  not  a  spy,  in   the  strii  t  te.  hnical  meaning  of  that 

term,    he    ncxert!  tth,    f»r    the    lau  s   «,f  • 

impose  that  punishment  upon  anyone  who  attem]  I    I 

the  fidelity  of  an    ofl'n  rr    by  liri;.   I          r    to  indm  r  to 

•it    hi-  ITS.      And    this   penalty  is    no\v    prescribed  by 

the  statute-  of  the   I'nited  States.1 
Reward-  £  22.   \\'hilc  all  agree  that  \ve  ha\ c  no  ri^ht  to  re.;uire  any 

traitori        man  to  lll>l"f(  'rin  l'u'  '  lM('  tnat  ''    u'c  «1ttemj)t 

to  tamper  with  the  fidelity  of  an  enem;. 

incur  the   risk   of  .such    punishment  as  th  .  my,  under  the 

law-,  of  war,  may  im  there  is  a  din.  n  with 

regard    to  our   rewarding   su.  h   acts.      Some  say  that  \\ . 

purcha     •  t  ion,  if  we  merely  accepl  \\-hich 

:e  to  MS  ;     while  otl  -itend  that,  if  we  pay   mot. 

r  f(  -r   the  surrender  oi  t,  Of  an 

army,  Or  for  traitOrOU         Cl      which    may  lead    to  their  captu: 
ue  encourage  perfidy  and  treachery  nearly  as  mm  h  a-  th. 
tl.  •  ie    from   ourselves       U'ithout    attempti- 

tion   of  ethi  uill    nn-rely   K  mark,  that 

the  komaiis.in  their  he-  ':  u  ith  indignation  every 

by  an    enem\  's   subj      t         They   st-nt  back 

i  tiered,  the-  •  \v  ho  h 
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it  had  been  obtained  by  means  of  bribery.  In  speaking  of 
the  lawfulness  of  such  acts,  Vattel  remarks  that,  although 
generals  practise  them,  they  are  never  heard  to  boast  of 
having  done  so. 

§23.   It  sometimes  happens  in  war  that  intestine  divisions  Intestine 

divisions 
prevail  among  the  enemy  s  forces,  and  that   one  party  may 

favour  the  objects  for  which  we  are  contending  ;  in  such  cases 
we  may,  without  scruple,  hold  correspondence  with  the  one 
faction,  and  avail  ourselves  of  its  assistance  to  overthrow  the 
other  party.  We  thus  promote  our  own  interest  and  gain  the 
objects  of  the  war,  without  seducing  anyone  to  crime,  or  even 
becoming  the  partakers  of  treachery.  The  right  to  side  with 
a  faction  in  war  is  broadly  different  from  the  pretended  right 
of  forcible  intervention  in  time  of  peace.  A  third  party  may 
side  with  the  one  or  the  other  of  the  conflicting  forces,  just  as 
he  might  in  a  war  between  separate  and  independent  nations. 
If  he  have  just  cause  of  war  against  one  of  the  parties,  he 
may  avail  himself  of  the  assistance  of  the  other.1 

1  Vattel,  Droit  des  Gens,  liv.  iii.  ch.  x.  §  181  ;  Kent,  Com.  on  Am.  Law, 
vol.  i.  p.  25  ;  Bello,  Derecho  International,  pt.  ii.  cap.  vi.  §  3. 
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